This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


3  2044  078  700  192 


HARVARD  LAW  LIBRARY 


Received     APR    1  4   1926 


gitized  by 


Google 


/ 


Digitized  by 


Google 


I 


Digitized  by 


Google 


7 


Digitized  by 


Google 


Digitized  by 


Google 


NEW  YORK  REPORTS 

VOL.    VI. 

coimisiKo 

CASES  ADJUDGED 

IN  THE 

Court  of  Appeals 

OF  THE 

/ 

STATE  OF  NEW  YORK, 


TEMPORE 
HENRY  R.   SELDEN, 

STATE  REFORTKIU 

Vou  2. 


WITH  NOTES  AND  REFERENCES, 

BT 

FREDERICK  C.  BRIGHTLY, 

AUTHOR  OF  TMS  NBW  YORK  DIGEST,  KTC. 


NEW  YORK: 
BANKS  &  BROTHERS. 

^  i884w 


Digitized  by 


Google 


r.lf?THIOHT,   1880, 

Bt  banks  &  BBOIHEBa 


APR  1  4  \9i& 


Digitized  by 


Google        1 


JUDGES 


or  THB 


COURT  OF  APPEALS 

lI'^RI^a  TflK  PBRIOD  OF  THESB  REPORTS. 


Hon.  Charles  H.  Ruggles,  Chief  Judge. 


u 
it 

€i 
U 
U 
U 
U 

u 
u 


Addison  Gardiner, 
Freeborn  G.  Jewett, 
Samuel  A.  Foor.^ 
William  T.  McCoun, 
Alonzo  C.  Paige, 
Hiram  Gray, 
James  Mullbtt, 
John  W.  Edmonds, 
Malbonb  Watson, 
Philo  Gridley, 
Henry  Welles. 


"Judges. 


Justices  of  the 
Supreme  Court* 


Justices  of  the 
Supreme  Court.* 


*  Jadge  Foot  had  been  appointed  to  fill  a  yacancj :  his  teim  of  office  ex- 
pired on  d>e  81st  December  1851 ;  Jndge  Johhson  having  been  elected  for 
tbeiVill  term. 

*  These  were  ex  officio  Judges  of  the  Ckmrt  of  Appeals,  from  Ist  Jannarj* 
1851,  to  Ist  January  1853. 

*  Ex  officio  Judges  of  the  Court  of  Appeals,  from  1st  January  1852  to  Ist 
Januarj  1853. 


Digitized  by 


Google 


§-^-' 


H-'- 


f- 


>>-\ 


I' 


Digitized  by 


Google 


TABLE  OF  CASES 


REPORTED  IN  THIS  VOLUME. 


The  References  are  to  the  Stab  ^^pages. 


Allcott,  Wadsworth  v. 
Armstrong,  Stevens  v. 


*PAOB 

.     64 
.  435 


B. 

Bank  of  Poughkeepsie  v. 

Hasbrouck 216 

Beebe  v,  Griffing 465 

Bennett,  Huff  v 337 

Bergen,  Powers  v 358 

Barnard,  Pierrepont  v.  .  .  279 
Blakeman,  Noyes  v.  .  .  .  567 
Brinkerhoff,  Smith  v. .  .  .  305 

Brown  v.  Brown 106 

Brown  V,  Lyon 419 

Bulkeley  v.  Keteltas  ...  384 

Burdick  v.  Post 522 

Burrows  v.  Ford 178 


C. 

•PAGB 

Carnal,  People  v 468 

Cayuga  County  Bank   w. 

Warden 19 

Chalmers,  James  v 209 

Chapman  v.  White  ....  412 
Chaiitauque  County  Bank 

V.White 236 

Christophers  v.  Garr  ...  61 

Church,  Sands  v 347 

City  of  New  York,  Field  v.  179 
City  of  Oswego  v.  Oswego 

Canal  Co 257 

Clowes  V,  Van  Antwerp   .  466 

Coatsworth,  White  v. ...  137 

Coleman  v.  Wade 44 

Coons,  Norton  v 33 

Corning  v.  Corning  ....  97 

Corning,  Schroeppel  v.  .  .  107 

Corning  v.  Smith  .....  82 
(v) 


Digitized  by 


Google 


n 


TABLE  OF  CASES  REPORTED. 


Corwin  v,  Corwin 342 

Corwin  v,  Freeland  ....  660 

Covell  V.  Hill 374 

Crosby  v.  Wood 369 


D. 

Danforth,  Gilbert  v.   .  .  .  585 

Davis  V,  Garr 124 

Deuniston,  Jermain  v.  .  .  276 
De  Peyster  v.  Michael  .  .  467 
De  Peyster  v.  Snvder    .  .  510 


R 

Field  V.  City  of  New  York  179 

Fisher,  Kane  v. 597 

Ford,  Burrows  v 178 

Ford,  Frees  v 176 

Freeland,  Corwin  v.   .  .  .  560 
Frees  v.  Ford 176 


G. 

Gkrr,  Christophers  v.  .  .  .    61 

Qarr,  Davis  v. 124 

Gilbert  v.  Danforth     ...  586 
(Jould   V,   Hudson  Eiver 

Railroad  Company    .  .  522 
Griffing,  Beebe  v. 465 


H. 

Harris,  Newton  v,    ....  345 

Harrison,  McMahon  v, .  .  443 
Hasbrouck,      Bank      of 

Poughkeepsie  v.  ....  216 
Herkimer  County  Mutual 

Insurance  Co.,  Wilson  v.  53 

Hill,  Covell  V. 374 

Hollister,  Morewood  v. .  .  309 

Hone  V.  Kent 390 

Hudson    River  Railroad 

Company,  Gould  v,    .  .  622 


Huff  V,  Bennett . 
Hunter,  Young  v. 


^pA«a 
.  337 
.  203 


J. 

James  v.  Chalmers  ....  209 

James  v.  Patten 9 

Jermain  v.  Denuiston  .  •  276 
Jones  t;.  Osgood 233 

Kain  v.  Fisher 597 

Kent,  Hone  v 390 

Keteltas,  Bulkeley  v.  .  .  .  384 
Kidd,  Van  Rensselaer  v.  .  331 
King,  Truscott  v 147 

L. 

Lake  v.  Tysen 461 

Leavitt,  Nicholson  v. .  .  .  510 

Lee,»  Warner  v 144 

Livingston,  Lynch  v. .  .  .  422 
Lynch  v,  Livingston  .  .  .  422 
Lyon,  Brown  v 419 


M. 

McMahon  v.  Harrison  .  .  443 

Mead  v.  York 449 

Merritt  v.  Seaman  ....  168 
Michael,  De  Peyster  v. .  .  467 
Morewood  v.  Hollister  .  .  309 


N. 

Newton  v.  EEarris 345 

New  York  &  Harlem  Rail- 
road Co.,  Story  v.    ...    95 
New  York,  City  of.  Field  v.  179 
Nicholson  v,  Leavitt  ...  610 

Norton  v.  Coons 33 

Noyes  v.  Blakeman  ....  567 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED. 


vu 


O. 

Osgood,  Jones  v. 233 

Oswego,  City  of,  v.  Oswego 
Canal  Co 257 

Oswego  &  Syracuse  Bail- 
road  Co.,  Parmelee  v.  .    74 

Overbagh  i;.  Patrie  .  •  •  .  610 


P. 

Parmelee    v.    Oswego    & 

Syracuse  Railroad  Co. .  74 

Patrie,  Overbagh  v. .  .  .  .  610 

Patten,  James  v. 9 

People  V.  Carnal 463 

People  V.  Powers 50 

Pierrepont  v.  Barnard  .  .  279 

Post,  Burdick  v 622 

Powers  V.  Bergen  .....  358 

Powers,  People  v 50 


Reynolds,  Stevens  v.  .  •  .  454 


Sands  v.  Church 347 

Schermerhorn,  Thompson  v,  92 
Schroeppel  v.  Corning   .  .  107 

Seaman,  Merritt  v 167 

Sears  v.  Shafer 268 

Seymour  v.  Van  Wyck .  .  120 

Shafer,  Sears  v 268 

Smith  v.  Brinkerhoff  ...  305 

Smith,  Corning  v 82 

Snyder,  De  Peyster  v.    .  .  510 
Stephens  v.  Reynolds .  .  .  454 
Stevens  v,  Armstrong    .  .  435 
Story  V.  New  York  &  Har- 
lem Railroad  Co 86 


T. 

^PAcns 
Thomas  v.  Winchester  .  .  397 
Thompson    v,    Schermer- 
horn      92 

Truscott  V.  King 147 

Tysen,  Lake  v. 461 


V. 

Van  Antwerp,  Clowes  v.  .  466 
Vanderpoel  v.  Van  Val- 

•  kenburgh 190 

Van  Rensselaer  v.  Kidd   .  331 
Van  Valkenburgh,  Van- 
derpoel V 190 

Van  Wyck,  Seymour  v.   .  120 


W. 

Wade,  Coleman  v 44 

Wadsworth  v.  AUcott    .  .  64 
Warden,  Cayuga  County 

Bank  v 19 

Warner  v.  Lee 144 

White,  Chapman  v. ....  412 
White,  Chautauque  Coun- 
ty Bank  v 236 

White  V.  Coatsworth  ...  137 
Wilson  V,  Herkimer  Coun- 
ty Mutual  Insurance  Co.  53 
Winchester,  Thomas  v. .  .  397 
Wood,  Crosby  v 369 


Y. 

York,  Mead  v. 449 

Young  V.  Hunter 203 


Digitized  by 


Google 


.^  •       »     « 


K  Digitized  by  VjOOQ IC 


TABLE  OF  CASES 

CITED  m  THE  OPINIONS  OF  THE  COUET. 

The  Beferenoes  are  to  the  Stab  ^pagef. 


Alden  v.  Blague,  ......••  Gro.  Jao.  99, 295 

Anderson  v.  Prindle. 23  Wendx  616, 325 

Anon., 4  Dall.  147, 558 

Atwood  V.  Welton, 7  Conn.  70, 846 


B. 

Bacon  v.  Arthur, 4  Watts  436, 558 

Balch  V.  Hyham, IP.  Wms.  455,    ....  580, 584 

Balcom  v.  Woodruff,^ 7  Barb.  15, 28,  30,  32 

Baldwin  v.  Cole, 6  Mod.  212, 382 

Baldwin  v.  Weed, 17  Wend.  227, 387,  389 

Bank  of  United  States  v.  Hous- )  ^  _  .      .  _  _  ^^ . 

man, 1 «  P"««  626, 256 

Bank  of  Utica  v.  Finch, ....  3  Barb.  Ch.  293, 161 

Barclay  v.  Howell, 6  Pet  498, 557 

Barlow  v.  Barlow, 2  N.  Y.  386, 422 

Barnard  v.  Darling, 11  Wend.  27, 295-6 

Barney  v.  Griffin, 2  N.  Y.  365, 521 

^s;^r'"'''^.*^'''T}  1  ^^''  '^'''' ''' 

Bayard  v.  Hoffman 4  Johns.  Ch.  450, 254 


Digitized  by 


Google 


X  TABLE  OF  CASES  CITED. 

Beach  v.  Wise 1  Hill  612, 213 

Bellamy  v.  Majoribanks, ....  7  Exch.  389,    .  .     417 

Bellinger  v.  Kitts, 6  Barb.  281, 596 

Benjamin  v.  Do  Groot, 1  Den.  151, 63,  165 

Biddle  v,  Wilkins, 1  Pet.  692, 173 

Bird  V.  Higginson, 1  N.  &  M.  505, 302 

Bird  V.  Smith, 8  Watts  434, 550,  553 

Birdsall  vl  Phillips, 17  Wend   464, 314,  321 

Blake's  Case, 6  Co.  43  a, 295 

Boston  &  Roxbury  Mill  Dam  \  ^^  -n-  ^    m^  ,-^«. 

Co.t;.Ne-.rLao. J  12  Pick.  467, 557 

Bowman  v.  Wathen, 2  McLean  366;  1  How.  189,  555 

Brackett  v.  State, 2  Tyler  167 327 

Bradshaw  v,  Callaghan,  ....  8  Johns.  558, 89 

Brant  v.  Gelston, 2  Johbs.  Cas.  384, 422 

Brink  v.  Rightmyer, 14  Johns.  255, 551 

Brinkerhoffv.  Marvin, 5  Johns.  Ch.  320, 158 

Brisbane  v.  Pratt, 4  Den.  63, 212 

Brooklyn  v.  Patchin, 8  Wend.  47, 313 

Bronson  v,  Mann, 13  Johns.  460, 89 

Bryan  v.  Whistler, 8  B.  &  C.  288, 302 

Buck  V.  Binninger, 3  Barb.  391, 326 

Burdick  v.  Post, 12  Barb.  168, 521 

Burgess  v.  Wheat,   .......  1  W.  Bl.  133, 499 

Burritt  v.  Saratoga    County  )  g  jjj|j  ^gg  gg 

Mut  Fire  Ins.  Co j  ' 

Burt  V.  Sternburg, 4  Cow.  559, 143 

Butler  V.  Benson, 1  Barb.  527, 340 

Butler  V.  Bawson, 1  Den.  107, 28 


C. 

Caffrey  v.  Darby, 6  Ves.  497, 580 

Canal  Appraisers  v.  Tibbetts,  .  17  Wend.  590, 547 

Canal  Bank  v.  Bank  of  Albany,  1  Hill  287,    * 232 

Canal  Commissioners  v.  People,  5  Wend.  444, 547 

Candee  v.  Lord, 2  N.  Y.  269, 224 

Carter  v.  Kalfus 6  Dana  43, 556 

Carter  v.  Murcot, 4  Burr.  2162, 558 

Casborne  v.  Barsham, 2  Beav.  75, 272 

Champlin  v.  Parish, 11  Paige  410, 16 

10  Barb.  367,  • 658 


Chapman  v.  Albany  &  Sche- 1 
nectady  Railroad  Co. 


Charl«  River  Bridge  f-  War- )  ^  p^^^  ggg 586 

ren  Bndge, j 


Digitized  by 


Google 


TABLE  OF  CASES  CITED.  xi 

*RAGR 

Chase  v.  Hathaway, 14  Mass.  224, 828 

Cheney  v.  Qarbutt, 6  How.  Pr.  467, 505 

Chess  V.  Manown, 3  Watts  219, 560 

Christopher  v.  Stockholm,  ...  5  Wend.  36, 173 

Cincinnati  v.  White, 6  Pet  431, 557 

Clark  V.  Merchants*  Bank,.  .  .  2  N.  Y.  380 146 

Qark  v.  Van  Surlay, 15  Wend.  436 368 

Clark  V.  Vorce, 15  Wend.  193, 341 

Clason  V.  Bailey, 14  Johus.  486, 11 

Cochran  v.  Van  Surlay,  ....  20  Wend.  365 367 

Cocker  v.  Cowper,    ...;...  1  C,  M.  A  R.  418,  •  ....  302 

Cole  V.  Bowne, 10  Paige  537, 16 

Colemard  v.  Lamb, 15  Wend.  332, 49 

^hZ'""^]  .^r!''.'':^T!°^"  }  24  P^^^-  270, 160 

Commissioners  of  Canal  Fund  )  ^^  „_     ,  ^^^  ^^,    ^.^  ^^.  ,-^.- 
*.Kemp6halI j  26Weiid.4H414,  647,554.595 

Commonwealth  v.  Hardy,  ...  1  Ash.  411, 328 

Commonwealth  v.  Tucker, ...  2  Pick.  44, 552 

Conard  v.  Atlantic  Ins.  Co.  .  .  1  Pet.  386, 160 

Connah  v.  Hale, 23  Wend.  462, 383 

Constable's  Case, 5  Co.  106, 539 

Cook  V.  Stearns, 11  Mass.  533,   .  .  286,  289,  300 

Coolidge  V.  Williams, 4  Mass.  140, 551 

Coope  V.  Lowerre,    1  Barb.  Ch.  45, -448 

ComeU  V.  Barnes,    7  Hill  35, 51 

Cortelyou  v.  Van  Brunt, ....  2  Johns.  357, 551 

Cowperthwait  v.  Sheffield,  .  .  •  3  N.  Y.  243, 416 

Cox  V.  Clift, 2  N.  Y.  118. 256 

Craythome  v,  Swinburne,  ...  14  Ves.  169, 40,  43 

Cruger  v.  Armstrong, 2  Johns.  Cas.  5, 418 

Cruger  v.  Douglass, 2  N.  Y.  671,    465 

Cumming  v.  Williamson,    ...  1  Saudf.  Ch.  17, 582 

Cummings's  Case, 3  Greenl.  51, 328 

Curteis  v.  Engel, 2  Sandf.  Ch.  287,  ...*%.  582 

Curtiss  v.  Lawrence, 17  Johns.  Ill, 105 

Cushman  v.  Waddell, 1  Bald.  58, 103 


D. 

Davis  V.  Shields 26  Wend.  341, 14, 17 

Dawson  v.  Clarke, 18  Ves.  254, 580,  584 

Defreest  v.  Bloomingdale, ...  5  Den.  304, 462 

Delacroix  v.  Bulkeley 13  Wend.  71, .  •  .  ,    •  ...  29^ 


Digitized  by 


Google 


xii  TABLE  OF  CASES  CITED. 

Delafield  v.  Kinoey, 24  Wend.  345 172-3 

DeunisoD  v.  ColliDS, 1  Cow.  112, 89 

Dent  V.  Benuet, 7  Sim.  539, 272 

Devoe  v.  Elliott, 2  CJow.  243, 333 

De  Wolf  V.  Johnson, 10  Wheat.  292, 852-3 

Dickson  v.  Eyans, 6  T.  R.  57, 308 

Dix  v.  Day, 3  Wend.  356, 105 

Doe  V.  Perkins, 3  T.  R.  749, 339 

Doty  V.  Brown 4  N.  Y.  71, 139 

Douglass  v.  Forrest, 4  Bing.  686, 135 

Dykers  v.  Leather  Manufao-1  _  ,,  .     ^.^  .-- 

turers'  Bank, i^^  Paige  616, 417 


K 

Eagar  v.  Dyott, 5  C.  &  P.  4, 389 

Eagle  Fire  Co.  v.  Iient,   ....  6  Paige  637, 84 

East  R&ven  v,  Hemingway,  •  •  7  Conn.  186, 551 

Edgell  v.  Haywood, 3  Atk.  352, 255 

Edmeston  v.  Lyde, 1  Paige  637, 256 

Emans  v.  Turubull, 2  Johns.  322, 552 

Embury  v.  Conner, 3  N.  Y.  522, 139 

Essex  V.  Atkins, 14  Ves.  542, 582 


Fentiman  v.  Smith, 4  East  108, 301 

Fettiplace  v.  Gorges, 1  Ves.  Jr.  46 ;  3  Bro.  C.  C.  8,  582 

Fidler  v.  Cooper, 19  Wend.  285, 49 

Firemen's  Ins.  Co.  v.  Bay, ...  4  Barb.  407, 582 

Flatbush  Avenue, 1  Barb.  294, 559 

Fletcher  v.  Auburn  &  Syra-)  ^^  ,^     ,    ,^^  ^^^ 

cuse  Railroad  Co.,    ....   }  25  Wend.  462, 558 

Franchot  v.  Leach, 5  Cow.  508, 596 

Franklin  v.  Vanderpool,    ...  1  Hall  80, 416 

Frelinghuysen  v.  Colder,  ...  4  Paige  206, 84 

Fry  V.  Evans 8  Wend.  530, 171 


G. 

Garner  v.  Henry, 6  Watts  57, 161 

Gardner  v  Buckbee, 3  Cow.  120, 143 

Gardner  v.  Gardner, 7  Paige  112, .582 


Digitized  by 


Google 


TABLE  OF  CASES  CITED.  xiii 


♦PAOB 

Gardner  v.  Newburgh, 2  Johns.  Ch.  162, 656-7 

Grates  V.  Madison  County  Mu-  \  «  xr  v  ^q 

tual  Ins.  Co.,  ......  .    |2  N.  Y.  48, 59 

Gleter  v.  Commissioners,  Ac.,   .  1  Bay  357, 328 

Goodtitle  v.  Southern, 1  M.  &  8,  299, 24 

Gordon  v.  Graham, 7  Vin.  Ab.  52, 157 

Gray  v.  Bond, 2  Brod.  &  Bing.  667,    ...  551 

Green  v.  Armstrong, 1  Den.  550, 292,  298 

Grover  v.  Wakeman, 11  Wend.  187, 521b 

Guernsey  v.  Carver, 8  Wend.  492, 188 


H. 

Hall  V.  Newcomb, 7  Hill  416,    -41 

Hambly  v.  Trott, 1  Cow.  376, .112 

Hargreaves  v.  Hutchinson,   •  .  2  Ad.  &  E.  12, 113 

Harker  v.  Anderson, 21  Wend.  373, 416 

Harris  v.  Brooks, 21  Pick.  195, 41 

Harjis  v.  Clark, 3  N.  Y.  93 416 

Harris  v.  Warner, 13  Wend.  400, 39 

Hart  V.  Chalker, 14  Conn.  77, 161 

Hart  V.  Crane, 7  Paige  37, 518,  521 

Hart  v.  Hill 1  Whart.  138, 551 

Haynes  v.  Gault, 1  McCord  543, 558 

Heatty  v.  Thomas, 15  Ves.  596, 582 

Henry  v.  Lee, 2  Chit.  124, 339 

Hess  V,  Beekman, 11  Johns.  457, 466 

Hewlins  v.  Shippam, 5  B.  &  C.  210, 302 

Hide  V,  Haywood, 2  Atk.  126 580,  584 

Hogg  V,  Zaneeville  Man.  Co.,  .  5  Ham.  410, 558 

Holcomb  V,  Holcomb, 2  Barb.  22, 84 

Holme  V,  Stanley, 8  Ves.  1, 255 

Hooker  v,  Cummings, 20  Johns.  90, 558 

Hooper,  Ex  parte, 1  Mer.  7, 452 

Hooper,  Ex  parte, 19  Ves.  447, 162 

Hopkins  v,  Ray, 1  Mete.  79, 519 

Hovey  v.  Hovey, 1  Sim.  &  Stu.  568, 118 

Hubbard  v.  Savage, 8  Conn.  215, 160-1 

Hughes  V,  Thomas, 13  East  478, 112 

Hughes  V,  Wheeler, 8  Cow.  84, 28-9 

Huguenin  v.  Basely, 14  Ves.  273, 272 

Hume  V.  Tennant, IBro.C.C.lO;  2Dick.  560,   582 

Hunt  V.  Van  Alstyne, ...    .  ."25  Wend.  605, 172 

Hurst,  Matter  of, 7  Wend.  249, 316 

Hyslop  V.  Clark, 14  Johns.  458, 521  a 


Digitized  by 


Google 


xiv  TABLE  OF  CASES  CITED. 


L 

•PA«B 

Iddings  V.  Bruen, .4  Sandf.  Ch.  417, 266 

Illidge  v.  Goodwin, 2  C.  &  P.  190, 410 


Jackson  v.  Fish, 10  Johns.  456, 434 

Jackson  v.  Lewis, 13  Johns.  504, 104 

Jackson  v.  Loomis, 18  Johns.  81, 24 

Jackson  v.  Boot, 18  Johns.  60, 434 

Jackson  v.  Schutz, 18  Johns.  174, ....  490-1, 502 

James  v.  Johnson, 6  Johns.  417, 158 

James  v.  Morey, 2  Cow.  246, 452 

Jaques  v.  Methodist  Episco- )  -«ti        r^o  coo 

pal  Church 117  Johns.  548. 582 

Jennings  v.  Chenango  County  1  ^  tx      f^c-  er/. 

Mutual  Ins.  Co., "^  1 2  Den.  75, 59 

Johnson  v.  Moss, 20  Wend.  146, 815 

Jones  V.  Hoar, 5  Pick.  285, 112 


Kaye  v.  Waghorae, 1  Taunt  429, 295 

King  V.  Burchell, Amb.  379, 496 

Eling  t;.  Yarborough, 3  B.  &  C.  91, 552 

Kingston,  Case  of  the  Duchess  )  -  ^  g    m    261  143 

of,    J  *      *        ' 


Lamb  V.  Clark, 5  Pick.  197, 112, 118 

L'Amoreux  v.  Van  Rensselaer,  1  Barb.  Ch.  34, 582 

Lange  v.  Jones, 5  Leigh  192, 84 

Langton  v.  HortoU;. 1  Hare  549, 186 

T       .          a    .,.  f8  Cow.  146;  4  Wend. 

Lansing  t;.  Smith, {     g_/_  539,542,559 

Lansing  v.  Wiswall, 5  Den.  213, 235 

Lansing  v.  Wood  worth,   ....  1  Sandf.  Ch.  43, 160 

Lathrop  v.  Briggs, 8  Cow.  171, 466 

Laugher  v.  Painter, 5  B.  &  C.  547, 442 


Digitized  by 


Google 


TABLE  OF  CASES  CITED.       xv 

Lawes  v.  Reed 2  Lewin  C.  C.  152, 339 

Lawrence  v.  Baker 5  Wend.  301, 339 

Lay  V.  King, 5  Day  72, 551 

Lee  V.  Woolsey, 19  Johns.  319,. 103 

Leeds  v,  Cameron, 3  Sumn.  488, 160 

Leggett  V.  Perkins, 2  N.  Y.  397, 581 

Le  Boy  v.  Piatt, 4  Paige  77, 165 

Le  Roy  v.  Rogers, 3  Paige  237, .........  257 

Liggins  V.  Inge, 7  Bing.  682, 299 

Little  V.  Phoenix  Bank,    ....  2  Hill  430, 418 

Livingston  v.  Mclnlay,    ....  16  Johns.  165, 158 

Livingston  v.  Stickles, 7  Hill  257, 496 

Lloyd  V.  Scott 4  Pet  205,     352 

Longmeid  v.  Holliday, 6  Exch.  761 410 

Lusk  V.  Druse, 4  Wend.  313, 24 

Lyle  V.  Ducomb, 5  Binn.  585, 160 

Lynch  V.  Nurdin, 1  Ad.  &  E.  (N.  S.)  29,.  .  .  410 


M. 

McCombie  v.  Davies, 6  East  540, 882 

McCormick  v.  Sisson, 7  Cow.  715, 387 

Mallory  v.  Willis, 4  N.  Y.  76, 74 

Manhattan  Co.  v.  Reynolds, .  •  2  Hill  140, 230 

Martin  v.  Waddle, 16  Pet.  367, 556 

Masterton  v.  Brooklyn,    ....  7  Hill  61, 89 

Matthews  v.  Terry, 10  Conn.  455, 103 

Mayor  v.  Mason 4  Dall.  206, 328 

Meachena  v,  Stearnes, 9  Paige  405, 521 

Mechanics*  Bank  v.  Edwards, .  1  Barb.  271, 352,  354 

Mercein  v.  Smith, 2  Hill  210, 171 

Merry  v.  Howell, 4  East  1, 516 

Meyer  v.  McLean, 1  Johns.  509;  2  Id.  183, .  .  101 

''S;adtr  *  'rr  }«  Hill  ei, 289.  302 

Miller  v.  Maurice, 6  Hill  121,    143 

Milligan  v.  Wedge, 12  Ad.  &  E.  737, 442 

Mitchell  V.  Winslow, 2  Story  630, 186 

Morell  V,  Smith, 5  Cow,  441, 160 

Moore  v.  Pearson, 6  W.  &  S.  51, 340 

Moore  v.  Wait, 3  Wend.  104, 298 

Morris  v.  Floyd, 5  Barb.  130, 351 

Mowry  v.  Adams, 14  Mass.  327, 173 

Mumford  v.  Whitney, 16  Wend.  380,  .  .  287,  300,  303 


Digitized  by 


Google 


xvi  .  TABLE  OF  CASES  CITED. 

•PAGB 

Murray  v.  Burling,. 10  Johns.  175, 382 

Murray  v.  Riggs,.  . 2  Johns.  Ch.  565, 521a 


Neally  v.  Ambrose, 21  Pick.  185, 519 

New  Orleans  v.  United  States,    10  Pet  662, 552,  557 

Niblo  V.  Post 25  Wend.  280,   .  .  315,321, 326 

North  American  CJoal  CJo.  v. )  ^  _  .      ^    ^^  ^^rr     ,  ^^r.      -or. 
J)    t|.^ 1 7  Paige  9 ;  20  Wend.  570, .  582 


Oakley  v.  Aspinwall, 3  N.  Y.  547, 434 

Ogden  V.  Cowley 2  Johns.  278, 308 

°ti".S,.*'.°'.:T"}«Hi..24o m 

O'Gorman  v.  Comyn, 2  Sch.  &  Lef.  150, 255 

Outram  v.  Morewood, 8  East  346, 143 


Page  V.  Bank  of  Alexandria,  .  7  Wheat.  35, 30 

Paige  V.  Cagwin, 7  Hill  361, 213,  278 

Palmer  v.  Mulligan, 3  Gaines  319, 558 

Pangborn  v.  Bull, 1  Wend.  345, 387 

Panton  v.  Williams, 2  Ad.  &  E.  (N.  S.)  169,  .  .  387 

Parker  v.  Van  Houten, 7  Wend.  147, 89 

Peacock  v.  Monk, 2  Ves.  Sen.  190, 581 

Pennant's  Case, 3  Co.  64, 80 

People  V.  Canal  Appraisers,  .  .  13  Wend.  371, 558-9 

People  V.  Miller, 14  Johns.  371, 327 

People  V.  Phillips, 3  N.  Y.  Leg.  Obs.  130, ...  326 

Pettibone  v.  Griswold, 4  Conn.  158, 161 

Pollard  V.  Hagan, 3  How.  222, 555 

Post  V.  Bank  of  Utica, 7  Hill  406, 353 

Post  V.  Pearsoll, 22  Wend.  425, 553 

Powers  V.  People, 4  Johns.  292, 327 

Preston  v.  Christmas, 2  Wils.  S6, 295 

^  .  ^,        ,    ,                             (19  Wend.  391 ;  23  Id. 
Pnndle  v.  Anderson, |     g^g 8^5  32J 


Digitized  by 


Google 


TABLE  OF  CASES  CITED.  xvii 

Quarman  v.  Burnett, ......  6  M.  &  W.  499, 442 


R. 

Radcliffe  t7.  Brooklyn, 5  N.  Y.  195 542 

Rapson  v.  Cubitt, 9  M.  &  W.  710, 442 

Reade  v.  LiviDgston, 3  Johns.  Ch.  481, 266 

Reading  v.  Weston, 7  Conn.  413, 363 

Regina  v.  Swindall, 2  Car.  &  Kirw.  232 409 

Rainer  v.  Downer 23  Wend.  626, 26 

Rerick  v.  Kern 14  S.  &  R.  267, 299 

Rex  v.  Dove, 3  B.  &  Aid.  596,  ....    327-8 

Rex  V.  Killett, 4  Burr.  2063, 314,  327 

Rex  V,  Lloyd, 2  Str.  999, 327 

Rex  v.  Lovett, 7  T.  R.  122, .  327 

Rex  V.  Read,    Doug.  486, 314,  327 

Rex  V,  Smith, 8  T.  R  588, 327 

Rex  V.  Smith, Doug.  426, 639,  641 

Rex  V.  Taylor, 2  Chit  678, 328 

Rex  V.  Theid, 2  Str.  919,    327 

Rex  V.  Vipont, 2  Burr.  1166, 327 

Rex  V.  Whanford, 6  T.  R.  489, 327 

Reynolds  v.  Lounsbury,  ....  6  Hill  534, 102 

Rice  V.  King, 7  Johns.  20, 116 

Rice  V.  Parkman, 16  Mass.  326, 368 

Richardson  v.  Evans, a  Madd.  118, 297 

Roach  V.  Cosine, 9  Wend.  227, 313 

Roe  V.  Harrison, 2  T.  R.  426, 297 

Rogers,  Ex  parte, 6  Cow.  551, 568 

Rogers  v.  De  Forest, 4  Paige  274,  278,    .  .  .  518-19 

Root  V.  Taylor, 20  Johns.  137,    ....  171,  308 

Roseboom  v.  Mosher, 2  Den.  61, 264 

Rowan  v.  Lyttle, 11  Wend.  616, 313 


a 

Saltos  t.  Everitt, 20  Wend.  272, 379-80 

Sanderson  v.  Piper, 5  Bing.  N.  C.  425,   ....    32a 

Sands  v.  Codwise, 4  Johns.  536, 255-6 

6  N.  Y.— 6 


Digitized  by 


Google 


xvui  TABLE  OF  CASES  CITED. 

Schoonmaker  v,  Sheely,  ....  3  Den.  485, 421 

Schroeppel  v.  Corning, 5  Den.  240, 382 

Schroeppel  v.  0)rning, 2  N.  Y.  132, 119 

Scouton  V,  Bender, 3  How.  Pr.  185, 254-5 

Seneca  Road  (J.  ^.  Auburn  )  ^  hj^  ^^^  • ^^ 

&  Rochester  R.  R.  Co.,  .  .  j 

Shawhan  v.  Wherritt, 7  How.  643, 307 

Sheldon  v.  Quinlen, 5  Hill  442, 89 

Shelley's  Case, 8  Co.  104  a, 420 

Shepard  v.  Shepard, 6  Conn.  37, 161 

Shiras  v.  Caig 7  Cr.  34 159 

Shone  v.  Lucas, 3  D.  &  R.  218, 322 

Shrunk  v.  Schuylkill  Nav.  Co.   14  S.  &  R.  71, 551 

Simpson  v.  Rhinelander 20  Wend.  103, 326 

Smith  V.  Bromley, 2  Doug.  696, 116 

Smith  V.  Burse, 2  Hill  387, 49 

Smith  V,  Jansen, 8  Johns.  Ill, 89 

Smith  V.  Jones, 15  Johns.  229, 188 

Smith  V.  Van  Loan, 16  Wend.  660, 28-9 

Sproul  v.  Hemmingway, ....  14  Pick.  1, 442 

St  Andrew^sChurcht/.Tomp.)^  j^l^^g  Ch.l4, 161 

kins, * .  .  «    ) 

Starks  v.  People, 5  Den.  108, 346 

Stevens  v,  Lockwood, 13  Wend.  644 188 

Stevens  v.  Wilson, 6  Hill  512, 380 

Stileman  v.  Ashdown, 2  Atk.  477, 255 

Stoughton  v.  Pasco, 5  Conn.  442, 161 

Stuart  V.  Coulter, 4  Rand.  74, 84 

Supervisors  of  Onondaga  v.  1  o  Den  33  143 

Briggs, I  *      ' 

Suydam  v.  Jones, 10  Wend.  180,  .......  295 


T. 

Talbot  V.  Bank  of  Rochester,  .  1  Hill  295, 220,  232 

Talmage  v.  Chapel^ 16  Mass.  73, 173 

Taylor  v.  Porter, 4  Hill  140, 368 

Taylor  v.  Waters, 7  Taunt.  374, 299 

Taylor  v.  Williams, 20  Johns.  21, 316 

Tessymond's  Case, 1  Lewin  C.  C.  109, 409 

Thompson  v.  Ketchum,   ....  8  Johns.  148, 41 

Townsend  v.  Galway, 19  Wend.  427, 134 

Tregoning  v,  Altenborough,  .  .  7  Bing.  97, .  113 

Trench  v.  Chenango  County )  „  __.„  ^  ^^                           '       ^ 
Mut.In8.Co..    .     .    ../{7H,U122,    59 


Digitized  by 


Google 


TABLE  OF  CASES  CITED.  xix 

•PA«B 

Iruscott  V.  King, .« 6  IS.  Y.  U7,     453 

Turner  v.  Bank  of  N.  America,  4  Dall.  8, 178 


Underwood  v.  Stuyvesant,  .  .  •  19  Johns- 186, 264 

United  States  v.  Hooe, 3  Cr.  73, 169 

United  States  v.  Wyngall, ...  4  Hill  16, 312 


V. 

Vail  V.  Lewis, 4  Johns.  450, 333 

Vanderburgh  v.  Truax,  ....  4  Den.  464, 335 

Van  Doren  v.  New  York,  ...  9  Paige  388, .  256 

Van  Nest  v.  Noe, 1  Sandf.  Ch.  4,  8, .  .  323,  521  g 

Vernon  v.  Morton 8  Dana  247, 521  g 

Verplanck  v.  Wright, 23  Wend.  506, 297 

Viele  V.  Osgood, 8  Barb.  134, 16 


W. 

Wain  V.  Warlters, 5  East  10, 13 

Walker  v.  Snediker, Hoff.  Ch.  145,  ' 160-2 

Wall  V.  Osborn,    12  Wend.  39, 335 

Ward  V.  Trotter, 1  Monr.  1 521  g 

Ward  v.  Van  Bokkelen,  ....  2  Paige  297, 254 

Warden  v.  Worthington,    ...  2  Barb.  368, 173 

Webb  V.  Paternoster, Palm.  71, 299 

Wells  v.  Linn, 15  Wend.  99, 49 

Wells  V.  Stewart, 3  Barb.  40, 308 

Wenman  v.  Mohawk  Ins.  Co.  .  13  Wend.  267, 62 

Wheaton  v.  Hibbard, 20  Johns.  292, 118 

Wilder  v.  Winne, 6  Cow.  287, 516 

Wilkinson  v.  Leland,    2  Pet.  657,    367 

Wilkinson  v.  Wilkinson, ....  2  Sim.  &  Stu.  237, 580 

Williams  v.  Sherman, 15  Johns.  195, 89 

WUliamson  v.  Barry, 8  How.  494, 368 

Wilmarth  v.  Mountford,  .  .  .  .  4  W.  C.  C.  79,    389 

Wilson  V.  Green, 20  Wend.  189, 315 

Winter  v.  Brockwell, 8  East  108, 299 

Winter  v.  Drury, 5  N.  Y.  525, 416 


Digitized  by 


Google 


XX  TABLE  OF  CASES  CITED. 

Winterbottom  v.  Wright,    ...  10  M.  &  W.  109, 408 

Wood  V.  Downes, 15  Ves.  120, 272 

Wood  V.  Jackson 8  Wpnd  9 143 

Wood  V.  Lake, Wayer  3 286,  299 

Worrall  v.  Harford, 8  Ves.  8, 680,  584 

Wright  V.  Deklyne, Pet.  C.  C.  202, 143 

Wriglej,  Matter  of, 8  Wend.  134, 313 


Young  V.  Marshall, 8  Bing.  43, 112 

Yooug  V.  Bummell, 8  Ifill  480, 142 


Digitized  by 


Google 


CASES    DECIDED 


IV    TVB 


COURT  OF  APPEALS 


STATE  OF  NEW  YORK. 


James  v.  Patten  et  al. 
StaMe  of  Frauds. 

Under  the  revised  statntes,  the  note  or  memorandum  in  writing,  of  a  sale  ^ 
goods,  must  be  signed,  at  the  end  thereof,  bj  the  party  to  be  charged,  ia 
order  to  render  the  contract  obligatory  on  him.  > 

Jamos  V,  Fatten,  8  Barb.  344,  oyerroled. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  entered  for  the 
plaintiff,  in  a  case  tried  by  the  court,  without  a  jury, 
had  been  aflfirmed,  and  a  motion  for  a  new  trial  denied. 
(Reported  below,  on  a  former  trial,  8  Barb.  334.) 

This  was  an  action  of  assumpsit  to  recover  damages  for 
the  non-delivery  of  a  quantity  of  corn,  sold  by  M.  &  8. 
Patten,  the  defendants,  to  the  plaintiff,  for  the  Irish  relief 
committee,  on  the  12th  March  1847,  for  which  a  bill  of 
sale,  admitted  to  be  in  the  handwriting  of  S.  Patten,  one 
of  the  defendants,  was  given,  in  the  following  words : 

I  The  statute  of  frauds  requires  an  actual  manual  subscription,  at  the  end 
of  the  agreemen:  or  memorandum,  by  the  party  to  be  charged  therewith* 
Yielie  v.  Osgood,  8  Barb.  ISO, 
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Opinion  of  the  Court,  per  Paioe,  J. 


♦"Albany,  March  12th  1847. 
Mr.  Thomas  James  bought  of  M.  &  S.  Patten  (for  the 
Relief  Committee),'  3000  bushels  yellow  corn  (fifty-six 
pounds  for  bushel),  to  be  delivered  at  the  opening  of 
the  Hudson  River  navigation,  at  our  store  in  Albany, 
at  eighty-one  cents  per  bushel,  $2430." 

After  the  opening  of  the  navigation,  the  plaintiff  ten- 
dered the  price,  and  demanded  the  corn,  which  was 
refused — the  price  having  risen  to  ninety-seven  cents  per 
bushel.  At  the  close  of  the  plaintiff's  testimony,  the  de- 
fendants moved  for  a  nonsuit,  on  the  ground  that  the 
contract  was  not  subscribed  by  them ;  and  also  that  the 
contract  was,  in  fact,  made  with  the  relief  committee  and 
not  with  the  plaintiff.  The  learned  judge  overruled  the 
motion ;  and  the  defendants  excepted.  They  then  offered 
to  prove  that  the  Irish  relief  committee  had  purchased  a 
large  quantity  of  corn,  through  the  plaintiff,  as  their 
agent ;  and  that,  at  the  opening  of*  the  navigation,  they 
had  offered  to  deliver  to  that  committee  the  3000  bushels 
of  corn.  This  offer  was  overruled,  and  another  excep- 
tion taken. 

The  judge  directed  a  judgment  in  favor  of  the  plain- 
tiff, for  $541,45,  which  having  been  affirmed  at  general 
term,  the  defendants  took  this  appeal. 

Jenkins,  for  the  appellants. 

Hammond,  for  the  respondent. 

Paige,  J.— The  principal  question  to  be  decided  in 
this  case  is,  whether  the  memorandum  of  the  contract 
entered  into  between  the  parties,  was  a  valid  note  or 
memorandum  of  such  contract,  within  the  statute  of 
frauds.  The  objection  made  to  it  is,  that  it  was 
not  subscribed  by  the  defendants,  the  parties  to  be 
10 
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♦charged  thereby.  The  section  of  the  chapter  of  frauds 
contained  in  the  revised  statutes  relative  to  contracts 
for  the  sale  of  goods  and  chattels,  declares,  that  every 
contract  for  the  sale  of  goods,  Ac,  for  the  price  of 
fifty  dollars,  or  more,  shall  be  void ;  unless — I.  A  note 
or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  thereby ; 
or,  2.  Unless  the  buyer  shall  accept  and  receive  part  of 
such  goods,  Ac;  or,  3.  Unless  the  buyer  shall,  at  the 
time,  pay  some  part  of  the  purchase-money.  (2  R.  S. 
136,  §  3.)  The  old  statute  of  frauds,  passed  February 
26th,  1787,  as  well  as  the  British  statute  of  29  Charles  II., 
c.  3,  were  substantially  in  the  same  words,  with  the  ex- 
ception of  the  word  "subscribed."  (1  Rev.  L.  of  1813, 
p.  79,  §15;  1  Chit,  on  Cont.  385.)  Those  statutes  re- 
quired the  note  or  memorandum  of  the  contract  to  be 
signed  by  the  parties,  instead  of  being  subscribed  by  them. 
Under  the  judicial  construction  of  our  old  statute,  and 
of  the  British  statute,  it  was  not  necessary  to  the  valid- 
ity of  the  contract,  or  of  the  note  or  memorandum 
thereof,  that  it  should  be,  signed  underneath,  or  at  the 
end.  It  was  held  to  be  a  compliance  with  the  statute, 
if  the  name  of  the  party  to  be  charged  appeared  in  any 
part  of  the  instrument,  either  at  the  top,  in  the  middle, 
or  at  the  bottom,  provided  it  was  placed  there  by  the 
party  himself,  or  by  his  authority,  and  was  applicable  to 
the  whole  substance  of  the  writing.  {Clason  v.  Bailey, 
•14  Johns.  486;  12  Id.  106-7.)  Thus  the  law  stood  at 
the  time  of  the  revision.  The  revisers,  in  their  notes  to 
the  8th  section  of  the  1st  title  of  the  chapter  of  frauds,  as 
reported  by  them,  say,  it  had  been  held,  under  the  for- 
mer statute  of  frauds,  "  that  the  literal  act  of  signing  is 
not  necessary,  although  the  statute  speaks  of  *  signing.' 
After  setting  out  with  this  principle,  the  courts  found 
themselves  perfectly  at  large  as  to  what  should  be  con- 
sidered a  signing.  To  prevent  difficulties  of  this  sort 
hereafter,  the    revisers  propose  to  require  that  these 
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agreements  shall  be  subscribed."  The  revisers,  at  the 
end  of  the  3d  section  of  the  2d  title,  which  relates  to  con- 
tracts for  the  sale  of  goods,  and  in  which  they  also  sub- 
stituted the  word  "  subscribed,"  for  the  word  "  signed," 
^  -  refer  to  *their  notes  to  the  preceding  sections. 
■^  The  note  to  the  8th  section  of  the  1st  title,  is  a 
plain  expression  of  their  understanding  of  the  meaning 
of  the  word  "  subscribed ;"  and  a  clear  manifestation  of 
their  intention  in  recommending  its  substitution  for  the 
word  "  signed."  It  is  perfectly  clear,  from  the  note  of 
the  revisers,  that  they  intended  by  the  word  "  subacribed,*' 
to  require  the  manual  signing  of  the  agreement,  at  the 
end  thereof,  by  the  party  to  be  charged.  When  the 
members  of  the  legislature  passed  upon  the  sections  of 
the  chapter  of  frauds,  as  reported  by  the  revisers,  they 
had  their  notes  before  them,  defining  the  meaning  of 
the  word  subscribed,  and,  in  substance,  declaring  that 
the  adoption  of  that  word  would  require  an  actual  man- 
ual subscription,  at  the  end  of  the  note  or  memorandum 
of  the  contract.  The  legislature,  under  these  circum- 
stances, retaining  the  word  "  subscribed,"  as  proposed  by 
the  revisers,  must  be  understood  to  have  done  so,  for  the 
purpose  of  requiring  an  actual  signing,  in  writing,  of  the 
agreement  or  memorandum  thereof,  underneath  the  same. 
We  cannot  now  so  construe  these  sections  of  the 
chapter  of  frauds,  as  to  dispense  with  the  necessity  of  an 
actual  subscription,  without  disregarding  the  plainly- 
declared  will  of  the  legislature.  It  is  the  office  of  the 
courts,  to  administer  the  law  as  the  legislature  has 
declared  it;  not  to  alter  the  law  by  means  of  construc- 
tion, in  order  to  remedy  an  evil  or  inconvenience  result* 
ing  from  a  fair  interpretation  of  the  law.  The  ety- 
mology and  definition  of  the  word  subscribe,  as  given  by 
lexicographers,  show  that  its  meaning,  when  applied  to 
the  signature  to  an  instrument  in  writing,  as  understood 
by  men  of  letters,  is  the  signature  or  writing  of  one's 
name  beneath,  or  at  the  end  of  the  instrument;  this  is 
12 


Digitized  by 


Google 


1851.]  James  v.  Patten.  12 

Opinion  of  the  Court,  per  PxiaE,  J. 

also  its  popular  signification.  I  am  aware,  that  the 
popular  meaning  of  the  word  "  signed,"  when  applied  to 
a  contract  or  other  instrument,  is,  generally,  writing 
one's  name  at  the  bottom ;  and  that  this  is  sometimes  its 
literary  meaning;  but  this  is  not  so  emphatically  and 
universally  its  meaning,  as  it  is  the  meaning  of  the 
word  "subscribed."  The  derivation  of  that  word  from 
the  Latin  word  subacribo,  shows  that,  literally,  and  ac- 
cording to  its  derivation,  its  meaning  is,  "to*  write  r  ;„  ^o 
under,"  or  "underneath."  But  this  is  not  the  '■ 
primary  or  derivative  meaning  of  the  verb  "  to  sign ;" 
such  meaning  is,  to  write  one's  name  on  paper,  or  to 
show  or  declare  assent  or  attestation,  by  some  sign  or 
mark. 

I  concede,  we  are  not  always,  in  the  construction  of  a 
statute,  to  be  controlled  by  the  literary  signification  of 
words,  or  their  primary  or  derivative  sense;  and  that 
where  they  have  not,  by  long  habitual  construction,  re- 
ceived a  peculiar  or  technical  meaning,  they  are  to 
receive  their  natural  and  ordinary  signification.  ( Wain 
V.  Warlters,  5  East  10.) 

In  all  cases,  the  intention  of  the  law-maker  in  using 
the  words  is  to  be  sought  after,  and  when  that  is  ascer- 
tained, it  must  be  followed,  with  reason  and  discretion, 
in  the  construction  of  the  statute.  Wherever  any  words 
are  obscure  or  doubtful,  the  intention  of  the  legislature 
must  be  resorted  to,  in  order  to  find  their  meaning. 
(Bac.  Abr.  Stat.  I.  5.)  In  the  revision  of  the  statute  of 
frauds,  no  motive  can  be  assigned,  for  rejecting  a  word, 
the  legal  meaning  of  which  had  been  established  by  a 
long  line  of  adjudications,  and  substituting  another, 
which  had  never  received  a  judicial  interpretation,  but 
which  had  a  known  limited  meaning ;  unless  it  was  to 
change  the  law,  or  the  construction  of  the  statute,  so  as 
to  require  an  actual  signing  of  the  name  of  the  party,  at 
the  end  of  the  contract,  or  of  the  memorandum  thereof. 
Although,  in  common  parlance,  the  word  "  signed,"  in 
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reference  to  a  contract  or  other  instrument  in  writing,  is 
generally  understood  as  a  writing  of  the  name  at  the 
bottom ;  yet,  now,  neither  in  its  ordinary  or  legal  use,  is 
it  confined  to  that  oflSce ;  but  the  word  "  subscribed,"  in 
its  habitual  use,  and  according  to  both  its  popular  and 
literary  signification,  is  limited  to  a  signature  at  the  end 
of  a  printed  or  written  instrument.  It  has  a  secondary 
meaning,  but  that  is  purely  metaphorical,  denoting 
assent,  without  reference  to  any  mode  of  expressing  it 
by  actual  writing. 

It  seems  to  me,  therefore,  that  the  legislature,  by  the 
substitution  of  the  word  "subscribed,"  for  the  word 
"  signed,"  intended  a  change  in  substance  of  the  statute 
of  frauds,  and  to  attain  a  greater  degree  of  certainty  in 
^  -  contracts,  by  requiring  *an  authentication,  by  an 
J  actual  subscription  of  the  contract,  or  of  the 
memorandum  thereof,  by  the  party  to  be  charged,  or  his 
lawful  agent.  This  alteration  is  more  than  a  verbal  one, 
or  a  mere  change  of  phraseology ;  it  is  an  alteration  in 
substance;  the  rejection  of  a  word,  which  by  means  of 
judicial  interpretation,  had  an  extensive  legal  significa- 
tion; and  the  adoption  of  another  in  its  place,  which 
had,  in  its  popular  and  literary  use,  and  according  to  the 
general  popular  understanding,  a  known  limited  mean- 
ing. According  to  the  familiar  rules  of  construction, 
this  substituted  word  must  receive  its  natural  and 
ordinary  signification.  (5  East  10 ;  Bac.  Abr.  Stat.  I.  2.) 
And  if  that  is  accorded  to  it,  the  contract  or  memo- 
randum must  now  be  authenticated  by  a  manual  signa- 
ture at  the  end.  In  neither  a  popular,  literary  nor  legal 
sense,  are  the  words  "signed"  and  "subscribed"  synony- 
mous, or  of  equivalent  meaning.  In  the  case  of  MerrUt 
V.  Claaon  (12  Johns.  102),  it  was  conceded  by  the  emi- 
nent counsel  who  argued  that  case,  that  there  was  a 
plain  distinction  between  signing  and  subscribing.  Mr. 
Wells  says,  "  signing  does  not,  ex  vi  termini,  mean  that 
the  name  of  the  party  should  be  subscribed."  Mr.  D.  B. 
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Ogden  replies,  "  I  do  not  say,  that  the  agreement  must 
be  subscribed,  but  that  it  must  be  signed  in  some  part  of 
the  contract." 

I  do  not  think,  that  all  the  foregoing  arguments  can 
be  overthrown,  by  the  mere  circumstance  that  the  legis- 
lature, in  the  chapter  in  relation  to  wills,  from  abundant 
and  unnecessary  caution,  added  to  the  provision  requir- 
ing the  will  to  be  subscribed  by  the  testator,  the  words, 
"at  the  end  of  the  will."  The  chapter  in  relation  to 
wills  was  acted  upon  previously  to  the  enactment  of  the 
chapter  in  relation  to  fraudulent  conveyances  and  con- 
tracts. When  the  latter  chapter  was  examined  and 
passed,  the  legislature  had  the  notes  of  the  revisers 
before  them,  which  explained  the  distinction  between 
the  words  signed  and  subscribed;  and,  I  think,  we  must 
presume,  that  the  word  "  svh^cribed^^  was  adopted,  in 
reference  to  its  meaning  as  defined  by  the  revisers. 

This  question  was  expressly  determined  by  the  court 
of  errors,  in  Davis  v.  Shields  (26  Wend.  341),  and  is, 
therefore,  no  longer  *open  for  debate.  In  that  p  ,,£  -  - 
case,  it  was  elaborately  and  learnedly  discussed  '- 
by  the  late  chancellor,  and  by  Senator  Verplanck,  and 
both  of  them  came  to  the  conclusion  that  the  word 
"  subscribed,"  as  used  in  the  statute  of  frauds,  requires 
an  actual  signing  in  writing  of  the  name  of  the  party 
who  is  to  make  a  sale  of  an  interest  in  lands,  or  to  be 
charged  by  a  contract  for  the  sale  of  goods,  at  the  end 
of  the  contract  or  of  the  memorandum  thereof  The 
ground  on  which  the  binding  force  of  this  decision  is 
sought  to  be  evaded  or  overthrown  is,  in  my  judgment, 
unsound.  The  argument  is,  that  inasmuch  as  Chancel- 
lor Walworth  and  Senator  Verplanck  examined  two 
questions  in  that  cause :  1.  Whether,  as  the  memoran- 
dum of  the  broker  varied  from  the  contract  made  by  the 
parties,  there  was  a  contract  binding  on  either  party: 
and  2.  Whether  the  word  "subscribed"  required  an 
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actual  signing  of  the  name  of  the  party  to  be  charged, 
at  the  end  of  the  contract  or  memorandum ;  and  as  all 
the  othep  members  of  the  court,  with  one  exception, 
voted  silently  with  them  to  reverse  the  judgment  of  the 
supreme  court,  that  it  is  impossible  to  discover  on  which 
of  the  two  questions  a  majority  of  the  court  voted  for 
such  reversal;  although  Chancellor  Walworth  and  Sen- 
ator Verplanck  agreed,  that  both  of  the  questions  were 
erroneously  decided  by  the  supreme  court. 

If  this  argument  is  to  prevail,  it  will  unsettle  a  great 
portion  of  our  law,  which,  by  universal  consent,  has 
been  regarded  as  definitely  established.  If, 'in  a  case 
like  that  of  Davis  v.  SJiidds,  it  is  held,  that  no  point  of 
law  was  decided,  then  no  case  is  authority  for  any  pur- 
pose, which  is  decided  by  a  court  consisting  of  more 
than  one  judge,  where  one  member  of  the  court  only 
delivers  a  written  opinion,  disposing  of  several  questions 
distinctly  arising  in  the  cause,  the  decision  of  each  of 
which  is  fatal  to  the  recovery  or  defence,  and  the  othei 
members  of  the  court  concur,  without  respectively  de- 
claring their  individual  views  in  regard  to  any  of  the 
questions  discussed  in  such  opinion.  Such  a  doctrine  is 
opposed  to  the  general  understanding  of  the  bar,  and  to 
the  uniform  practice  of  the  courts,  in  recognising  such 
cases  as  binding  authority  as  to  all  the  questions 
^  -,  *which  legitimately  arose  in  the  cause,  and  were 
J  passed  upon  by  the  judge  who  delivered  the 
written  opinion.  Where  a  court  consists  of  several 
judges,  two  or  more  of  whom  deliver  opinions,  and  all 
arrive  at  the  same  general  result  in  the  cause,  but  for 
different  reasons,  and  the  residue  of  the  judges  give  a 
silent  vote  of  concurrence  with  them,  in  a  decision  for 
the  one  party  or  the  other ;  there,  a%  it  does  not  appear 
that  a  majority  of  the  court  agreed  as  to  any  one  ques- 
tion in  particular,  as  the  ground  of  the  decision,  the 
case  cannot  be  considered  as  authority  on  any  of  the 
16 


Digitized  by 


Google 


1861.]  James  t\  Patten.  16 

Opinion  of  &e  Court,  per  Paiob,  J. 

questions  which  arose  in  the  cause.*  But  where  several 
questions  arise  in  the  cause,  and  the  opinions  delivered 
agree  in  regard  to  all  of  them,  and  the  other  Aiembers 
of  the  court  give  a  silent  vote  of  concurrence,  there,  all 
the  questions  will  be  deemed  to  have  been  determined 
by  a  majority  of  the  court,  and  the  case  will  be  regarded 
and  respected  as  an  authoritative  adjudication  of  all 
such  questions. 

It  has  been  held  by  several  of  the  courts  of  this  state, 
that  the  case  of  Davis  v.  Skidds  (26  Wend.  341),  expressly 
determined  that  the  word  "  subscribed,"  in  the  chapter 
of  the  revised  statutes  in  relation  to  the  fraudulent  con- 
veyances and  contracts,  called  for  an  actual  subscription 
of  the  name  of  the  party  at  the  end  of  the  contract. . 
Chancellor  Walworth  so  held  in  Cole  v.  Bowne  (10 
Paige  537),  and  in  ChampKn  v.  Parish  (11  Id.  410-11), 
and  a  like  decision  was  made  by  the  supreme  court  for 
the  fourth  district,  in  Vidie  v.  Osgood  (8  Barb.  134).  As 
a  member  of  the  senate,  I  took  a  part  in  the  decision  of 
the  case  of  Davis  v.  Skidds;  and  at  the  time  that  cause 
was  decided,  I  had  no  doubt,  nor  have  I  any  now,  that  a 
majority  of  the  court,  in  voting  for  a  reversal  of  the 
judgment  of  the  supreme  court,  concurred  with  Chan- 
cellor Walworth  and  Senator  Verplank  as  to  both  of 
the  questions  discussed  in  their  opinions.  I  dissented 
from  the  opinion  of  the  majority  of  the  court,  on  the 
ground  that  the  legislature,  by  substituting  the  word 
"  subscribed,"  for  the  word  "  signed,"  used  in  the  former 
statute  of  frauds,  did  not  intend  to  change  *the  r-  ^^  ^p, 
law.  From  my  present  examination  of  this  ^ 
question,  I  am  satisfied,  that  I  was  mistaken  in  the 
opinion  I  then  expressed. 


'  See  Thomas  v.  Jenks,  5  Rawle  225,  where  Chief  Justice  Oibsok,  spetk 
liig  of  the  case  of  Burd  v.  Smith,  4  Dall.  76,  says,  that  the  reasons  of  the 
judges  were  so  indistinctly  set  forth  in  that  case,  and  the  discrepance  of  their 
▼iews  was  so  remarkable,  as  to  render  it  of  little  yalne  for  anything. 

&N.Y.— 2  17 
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I  am  of  opinion,  that  the  judgment  of  the  supreme 
court  should  be  reversed,  and  a  new  trial  granted. 

Gardiner,  J. — ^The  contract  in  question  was  not  sub- 
scribed, within  the  meaning  of  the  3d  section  of  the 
statute  of  frauds.  The  word  "sign,"  primarily  means 
any  written  authentication  of  a  contract,  by  the  person 
to  be  charged ;  hence,  the  inserting  the  name  of  the  tes- 
tator, in  the  middle,  or  at  the  commencement  of  the  will, 
was  held  a  sufl5cient  signature.  Judge  Cowen  remarks, 
in  Davis  v.  Shields  (24  Wend.  327),  that  the  words  sign- 
ing and  subscribing,  when  applied  to  a  contract,  or 
other  instrument,  always,  in  common  understanding, 
meant  the  same  thing,  namely,  writing  one's  name  at 
the  bottom.  This  is  tme,  undoubtedly.  Business  men, 
when  speaking  of  the  signature  to  a  note,  mean  an 
undersigning,  and  most  men  out  of  the  legal  profession 
would  consider  a  contract,  with  the  contractor's  name  at 
the  commencement,  instead  of  the  close  of  the  instru- 
ment, as  unexecuted.  The  courts,  in  declaring  that  a 
signature  might  be  in  any  part  of  the  instrument,  if  the 
intention  of  the  contractor  was  manifest,  did  not,  there- 
fore, depart  from  the  primary  signification  of  the  word, 
but  from  the  meaning  in  which  it  was  generally  ac- 
cepted. 

In  the  revision  of  the  statutes,  the  legislature  intended 
to  substitute  the  popular  meaning,  for  one  adopted  by 
judicial  construction.  They  did  this,  by  a  change  of 
phraseology,  in  substituting  "subscribed,"  which  indi- 
cates the  making  of  a  particular  kind  of  signature,  for 
"  signed,"  which  applied  to  every  species  of  written  au- 
thentication. The  supreme  court,  in  Davis  v.  Shields,  in 
adhering  to  the  old  construction,  violated  both  the  pri- 
mary and  popular  meaning  of  the  word  "subscribe," 
and  the  clear  intention  of  the  legislature. 

The  revisers  state,  "  that  the  courts,  setting  out  with 
the  principle,  that  a  lUeral  signing  was  not  necessary, 
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found  themselves  perfectly  at  large,  as  to  what  should  be 
considered  *a  signing;  to  prevent  difficulties  of  -  ^ 
this  soort  hetteafber,  the  revisers  propose  that  thes#  '- 
agreements  shall, be  ' mbscrib^dJ '^  (3  R.  S.  655,  in  con* 
nection  with  656.)  With  this  explanation  before  them, 
the  legislature  adopted  the  change  of  phraseology,  and 
it  is  fairly  to  be  presumedi  for  the  reason  suggested  by 
the  revisers. 

Notwithstanding  this  plain  intimation  of  the  l^isla- 
ture,  the  supreme  court,  in  Dcma  v.  Shields  (24  Wend. 
328),  came  to  the  conclusion,  ^'  that  tiiere  was  no  greater 
judicial  effort  in  enlarging  the  term  subscribed,  into  a 
secondary  seuRe,"  than  had  been  made  by  their  prede- 
cessors, upop  the  word  "  sign ;"  they,  therefore,  held,  that 
the  law  wafl.  not  changed  by  the  revision.  Their  judg- 
ment was  reviewed  and  reversed  in  26  Wend.  347,  by 
the  court  for  the  correction  of  errors.  Opinions  were 
delivered  by  the  Chancellor  and  Senator  Verplanck,  in 
favor  of  reversal,  upon  this  precise  point,  which  was  the 
prominent  one  in  both  courts.  Senator  Paiqb  was  for 
affirmance,  and  in  his  opinion,  discussed  no  other  ques- 
tion. Every  other  member  of  the  court  voted  in  accord- 
ance with  the  views  expressed  by  the  Chancellor  and 
Senator  Verplanck. 

We  are  now  gravely  informed,  that  it  was  possible  to 
reverse  the  judgment  upon  other  grounds.  The  effect 
of  any  decision  in  a  court  composed  of  more  than  a 
single  judge,  might,  in  this  way,  be  avoided.  But  when 
two  questions  are  presented  to  the  appellate  court,  upon 
which  their  decision  is  asked,  both  of  which  are  dis- 
cussed by  counsel,  and  each  is  considered  and  deter- 
mined in  the  only  opinions  read  in  the  hearing  of  the 
members,  the  majority  must  be  deemed  to  acquiesce  in 
the  conclusions  upon  those  questions  reached  in  those 
opinions,  unless  some  one  dissents.  With  a  different 
rule,  there  could  be  no  such  thing  as  the  establishment 
of  a  principle  bv  the  court  of  last  resort,  where  more 
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than  a  single  point  was  presented;  the  decision  Y^ould 
not  settle  anything  except  as  between  the  parties.  The 
subordiifiate  court  might  speculate,  as  they  have  in  this 
case,  upon  the  possibility  that  the  decision  might  have 
been  upon  a  single  ground,  although  it  professed  to  be 
^  ^  -  upon  all  the  *questions;  and  as  they  could  not 
-^  say,  with  infallible  certainty,  which  was  the  true 
one,  they  would  not  receive  it  as  authority  upon  either. 
I  do  not  doubt  the  intention  of  the  legislature,  in 
changing  the  phraseology  of  the  statute,  at  the  time  of 
the  revision,  or  as  to  the  eflfect  of  the  decision  in  the 
court  of  errors  upon  the  attestation.  Upon  both  grounds, 
the  judgment  of  the  court  should  be  reversed. 

Judgment  reversed. 
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Promissory  Note. — Indorsement. — Noti^ce  of  nonrpaymerU. — 
AmendmeTd. 

a  notice  of  non-payment,  though  the  note  be  miBdescribed,  will  charge  the 
indoner,  if  there  were  no  other  in  existence  to  which  it  conld  be  applied  ; 
and  this  maj  be  shown  by  extrinsic  evidence. 

In  case  of  a  joint  indorsement,  it  is  sufficient,  in  the  notice  of  non-pajment, 
to  describe  the  note,  as  indorsed  by  the  party  to  whom  it  is  addressed,  with- 
out mention  of  his  co-indorser. 

The  sufficiency  of  a  notice  of  non-payment,  where  there  is  no  dispute  about 
the  facts,  is  a  question  of  law  for  the  court. 

In  an  action  by  indorsee  against  indorser,  the  plaintiff  can  recoyer  under  the 
money  counts,  though  the  defendant  was  an  accommodation  indorser.  The 
nature  of  the  consideration  has  no  effect  upon  the  remedy. 

The  judge  may  allow  an  amendment,  during  the  trial,  without  costs,  under 
2  149  of  the  code. 

♦Appeal  from  the  general  term  of  the  Supreme  p  #   oa 
Court,  in  the  seventh  district,  where  a  judgment  L 
in  favor  of  the  plaintiff,  in  a  case  tried  before  the  court, 
without  a  jury,  had  been  affirmed.    (For  a  former  report 
of  this  case,  see  1  N.  Y.  413.) 

This  was  an  action  of  assumpsit  brought  by  the  Cayuga 
County  Bank,  as  indorsee  of  a  promissory  note  for  $600, 
against  E.  A.  Warden  and  F.  L.  Griswold,  the  joint  in- 
dorsers  thereof.  The  first  count  of  the  declaration  was 
for  work  and  labor  done;  goods  sold  and  delivered: 
money  lent,  and  money  had  and  received;  the  other 
count,  upon  an  insimvl  computassent.  The  following  is  a 
copT"  of  the  note  sued  on : 

"600. 

Ninety  days  days  after  date,  I  promise  to  pay  to 
the  order  of  F.  L.  Griswold  and  R  A.  Warden,  six  hun- 
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hundred  dollars,  for  value  received,  at    the    Cayuga 
County  Bank. 
Auburn,  N.  Y.,  January  30, 1845.  S.  Warden." 

Indorsed — F.  L.  Griswold,  * 

E.  A.  Warden. 

The  note,  at  maturity,  was  in  the  plaintiff's  bank,  and 
was  protested  for  non-payment.  A  notice  of  non-pay- 
ment was  served  on  each  of  the  defendants,  addressed  to 
Uiem,  severally,  in  the  following  words : 

"Cayuga  County  Bank,  Auburn,  May  3, 1M6. 
$600. 

Sir:  Take  notice,  that  S.  Warden's  note,  for  thjree 
hundred  dollars,  payable  at  this  bank,  and  indorsed  by 
you,  was,  this  evening,  protested  for  non-payment,  and 
the  holders  look  to  you  for  the  payment  thereof. 
Your  obedient  servant, 

P.  B.  Eaton,  Notary  Public." 

^  -  *It  was  shown,  on  the  trial,  under  objection, 
J  that  the  bank  held  no  other  note  of  the  maker, 
indorsed  by  the  defendants,  and  that  the  one  in  question 
was  given  in  renewal  of  a  note  of  the  same  maker,  in- 
dorsed by  the  same  defendants;  the  defendant,  Gris- 
wold, had  procured  the  renewals.  To  the  reception  of 
this  evidence,  the  defendants  took  an  exception. 

The  plaintiff's  counsel  being  requested  to  state  under 
which  count  of  the  declaration  he  offered  the  note  in 
evidence,  answered,  imder  the  first  count  only.  The  de- 
fendants then  objected  to  the  reading  of  the  note  in  evi- 
dence, for  the  following  reasons :  1.  That  the  notice  of 
protest  was  not  a  notice  of  protest  of  the  note  in  ques- 
tion. 2.  That  the  note  in  suit  was  made  payable  to  the 
order  of  defendants  jointly,  and  was  indorsed  by  them 
jointly,  and  the  notice  mentioned  only  an  individual 
indorsement.  3.  That  the  plaintiffs  had  no  right  to 
show  that  the  defendants  were  not  misled  by  the  notice, 
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and  if  they  had  such  right,  it  could  not  be  shown  under 
the  common  counts,  no  such  fact  haying  been  alleged  in 
the  declaration.  4.  That  the  notice  was  defective,  in  not 
stating  when  the  note  was  made,  when  it  became  due^ 
and  that  payment  had  been  demanded  and  refused.  5. 
That  the  note  could  not  be  read  in  evidence  under  the 
first  count,  either  at  common  law,  or  under  the  statute ; 
that  the  case  required  a  special  count  against  the  de- 
fendants, as  indorsers;  also,  that  in  order  to  support  the 
promise  stated  in  the  first  *count,  it  was  necessary  r  ^  09 
to  prove  the  several  items  of  indebtedness,  stated  '- 
as  the  consideration  of  the  promise,  and  that  the  note 
was  not  evidence  of  work  and  labor  performed,  or  of 
goods  sold  and  delivered. 

The  plaintiff's  counsel,  thereupon,  asked  leave  to 
amend  by  striking  out  so  much  of  the  count  as  stated 
work  and  labor,  and  goods  sold,  as  the  consideration  of 
the  promise ;  which  was  granted,  without  costs,  and  the 
defendant's  counsel  took  an  exception.  The  learned 
judge  (Maynard,  J.)  overruled  the  several  objections  to 
the  reading  of  the  note  in  evidence ;  and  another  excep- 
tion was  taken ;  as  also,  to  the  refusal  of  a  motion  for  a 
nonsuit,  upon  similar  grounds. 

The  judge  directed  a  judgment  in  favor  of  the  plain- 
tiflf  for  the  amount  due  upon  the  note,  which  having 
been  afiirmed  at  general  term,  the  defendants  appealed 
to  this  court. 


Wardenf  for  the  appellants. 
JPorteTy  for  the  respondents, 

♦Gardiner,  J. — ^When   this  cause  was  first  _ 
before  us,  we  held,  in  substance,  that  enough  ^ 
appeared  upon  the  face  of  the  notice,  to  justify  the 
application  of  the  extrinsic  evidence  by  which  the  note 
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in  question  was  identified;  that  the  description  there 
given  was  true  in  part,  but  not  in  every  particular,  and 
that  the  maxim  falsa  demonstratio  rum  nocet  applied; 
because,  after  striking  from  the  notice  all  that  was  false, 
enough  remained  to  authorize  the  parol  evidence,  by 
which*  the  note  in  controversy  was  identified,  as  the  sub- 
ject of  that  notice.  The  doctrine  of  that  decision,  and 
the  propriety  of  its  application  to  the  case  then  before 
us,  has  been  questioned;  and  it  may  be  well,  therefore, 
to  refer  to  some  cases  illustrative  of  both.' 

OoodtiUe  v.  Sovihem  (1  M.  &  Selw.  299)  was  a  devise 
of  land ;  the  premises  \were  described  as  "  Trogues  farm, 
now  in  the  occupation  of  B;"  that  part  of  the  description 
relating  to  the  possession,  was  rejected  as  false,  and  eflect 
was  given  to  the  devise  by  what  remained.  In  Jackson 
V.  Loomis  (18  Johns.  81),  the  premises  were  described  in 
the  grant  by  their  numher,  and  by  monuments,  courses 
and  distances;  the  number  was  rejected.  In  Lusk  v. 
Druse  (4  Wend.  313),  the  lot,  on  the  contrary,  was  de- 
scribed by  metes  and  bounds,  and  by  number;  the 
number  was  adopted  to  give  eflfect  to  the  demise,  and 
the  boundaries  rejected.  Those  who  are  curious  to 
ascertain  how  frequently  a  principle,  coeval  with  the 
common  law,  has  been  recognised  and  acted  upon,  will 
find  some  of  the  authorities  collected  in  Cowen  &  Hiirs 
Notes,  from  p.  1362  to  1382. 

In  this  case,  the  note  was  described  as  "  S.  Warden's 
note  payable  at  the  Cayuga  County  Bank,  and  indorsed 
by"  tie  defendant ;  the  amount  was  stated  in  the  body 
of  the  notice  to  be  $300,  and  in  the  margin,  were  the 
^  -  figures  $600,  *which,  in  dollars,  was  the  true 
J  amount  of  the  note  protested.  The  extrinsic 
facts  were — ^Ist.  The  note  in  suit:  2d.  The  knowledge 
of  the  defendants,  that  this  note  was  in  the  Cayuga 
Bank ;  established  by  evidence,  that  it  was  given  on  a 

<  See  Gates  v.  Beeeher,  60  N.  T.  518,  527  ;  QUbert  v.  Dennis,  3  Met.  495. 
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renewal  of  a  former  note,  held  by  the  plaintiflfe,  made 
and  indorsed  in  the  same  manner  with*  the  one  in  con- 
troversy :  3d.  That  it  was  the  only  note  in  the  bank,  or, 
so  far  as  appeared,  made  payable  there,  made  by  S.  War- 
den, and  indorsed  by  the  defendant,  according  to  the 
call  of  the  notice. 

This  court  held,  that  construing  the  notice  in  the 
light  of  these  facts,  all  of  which  were  known  to  the 
defendants,  the  note  in  question  was  primd  fade  suf- 
ficiently identified,  by  the  name  of  the  maker,  the  place 
of  payment,  the  indorsement  of  the  defendant,  and  the 
sum  stated  in  the  margin.  That  the  amount  in  the 
body  of  the  notice  might,  and  under  the  evidence  of 
surrounding  circimistances,  ought  to  be  rejected,  and 
that  the  note  would  then  be  designated  by  other  parts 
of  the  description.  This  was  the  whole  decision.  It 
was  the  application  of  a  familiar  principle  to  a  case 
imperatively  demanding  it. 

There  was  nothing  in  the  judgment  that  would  seem 
to  call  for  the  authorized  dissent  of  a  member  of  this 
court,  who,  for  reasons  satisfactory  to  himself,  took  no 
part  in  the  decision,  but  who,  we  were  informed  upon 
this  argument,  subsequently  expressed  his  views  in  oppo- 
sition to  those  of  his  associates,  in  a  communication  to 
the  counsel  of  the  defendants.' 

We  were  told  upon  the  former  argument,  and  it  has 
been  again  repeated,  that  a  note  for  $300  was  not  a  note 
for  $600.  This  is  certainly  true;  and  it  was  equally 
true,  in  Jackson  v.  Loomia  {mpra\  that  lot  24  was  not  lot 
25.  Efiect,  however,  was  given  to  the  grant,  in  that 
case,  by  locating  the  land  according  to  other  parts  of 
the  description,  and  rejecting  the  number,  and  by  this 
court,  to  the  notice  in  this  case,  by  rejecting  the  number 
of  dollars  in  the  body  of  it,  and  identifying  the  instru- 
ment by  the  other  particulars  mentioned. 


«  Se*  Pi/rd,  32. 
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*An  attempt  was  made  to  distinguish  the  cases 
referred  to  from  the  present,  by  the  consideration,  that 
in  grants  and  wills,  the  intention  of  the  parties  and  of 
the  testator,  was  the  only  thing  to  be  ascertained.  But 
the  intention  is  to  be  gathered  from  the  language  of 
the  instrument,  and  not  otherwise;  and  the  purpose 
of  the  grantor  or  devisor,  to  convey  a  particular  piece 
of  land,  depends  upon  the  description  which  will 
identify,  and  enable  others  to  locate  the  parcel.  So,  the 
design  of  the  notary  in  this  case,  was  to  inform  the 
indorser  of  the  dishonor  of  a  particular  note ;  whether 
he  has  succeeded,  depends,  in  like  manner,  upon  the 
terms  of  the  notice.  If  the  subject  is  there  described,  so 
as  to  be  identified,  upon  proof  of  extrinsic  fdcts,  which 
in  the  language  of  Lord  Coke,  "  stand  with  the  notice," 
the  object  will  be  accomplished ;  although  the  descrip- 
tion may  not  be  true,  in  every  particular;  and  the 
defendant  would  be  bound  by  it,  although  as  dull  of  ap- 
prehension, as  his  counsel  proposed  to  prove  him. 
There  is  no  difference  in  principle,  therefore,  between  the 
case  before  us  and  those  cited ;  certainly,  nothing  that 
should  exempt  an  ordinary  commercial  notice,  from  a 
rule,  which  has  been  resorted  to  in  the  construction  of 
wills,  grants,  and  even  of  statutes. 

Bemer  v.  Dotuner  (23  Wend.  626),  which  the  counsel 
for  the  defendant  supposes  this  court  to  have  overruled, 
is  in  conformity  with  the  principles  above  suggested. 
In  that  case,  the  note  was  made  by  one  Young,  and 
Remer,  who  was  sought  to  be  charged,  was  second  in- 
dorser. The  notice,  upon  its  face,  was  addressed  to  "  N. 
Williams,  cashier,"  and  informed  that  person,  that 
"James  Young's  note  indorsed  by  you"  was  protested, 
Ac.  The  letter  containing  the  notice  was,  upon  the  out- 
side, addressed  to  Remer,  at  his  place  of  residence.  The 
court  of  errors  assumed  that  the  notice  was  not  addressed 
to  the  indorser,  but  to  Williams.  The  chancellor  ac- 
cordingly remarks,  "that  Remer  could  not  have  sup- 
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posed  that  James  Young^i  note,  for  a  lattger  amount, 
indorsed  by  Williams,  to  whom  the  notice  was  addressed, 
was  the  one  intended/'  *As  the  chancellor  -  '^  ^^ 
viewed  the  facts,  every  part  of  the  notice,  as  to  ^ 
the  note  in  controversy  was  false ;  felse  as  to  the  amount, 
the  indorser,  and  the  address ;  and  Remer  could  only 
suppose,  as  the  opinion  states,  "that  the  letter  was 
wrongly  directed  upon  the  back,  by  mistake."  The 
supreme  court,  on  the  contrary,  assumed,  imder  the 
finding  of  the  jury,  that  the  notice  was  addressed  to 
Remer.  On  this  supposition,  Remer  was  informed,  that 
James  Young's  note,  payable  at,  Ac,  indorsed  by  him, 
was  protested,  &c.  Judge  Bronson  accordingly  remarks, 
that  the  note  was  undescribed  as  to  the  amount ;  but  in 
all  other  respects  (which  included  the  indorsement)  was 
accurately  described,  and  was  the  only  note  in  the  bank^^ 
with  his  name  upon  it." 

The  diflference  between  the  courts  was  one  of  con- 
struction ;  the  supreme  court,  acting  upon  the  verdict, 
which  found  that  the  indorser  was  not  misled,  adopted 
the  address  upon  the  back  of  the  letter  as  a  part  of  the 
notice ;  the  court  of  errors,  I  think,  correctly  construed 
the  notice  as  it  read  upon  its  face,  without  reference  to 
the  outside  direction.  Had  the  notice,  in  the  body  of  it, 
been  addressed  to  Remer,  instead  of  Williams,  it  would 
have  been  in  substance  this  case ;  and  the  notice,  hence, 
would  have  been  held  sufficient,  as  is  manifest  from  the 
reasoning  of  the  chancellor ;  there  is  not  an  intimation 
in  the  opinion  to  the  contrary. 

Again,  it  was  objected  upon  the  trial,  that  the  first 
count  of  the  declaration  was  bad,  as  containing  a  cause 
of  action  not  authorized  by  the  plaintiffs'  charter,  and 
that  the  amendment  allowed  upon  the  trial  was  without 
terms,  and  not  within  the  spirit  of  the  149th  section  of 
the  Code  of  1848.  The  judge  directed  that  the  objec- 
tionable parts  of  the  count  should  be  stricken  out,  with- 
out costs  to  either  party;  this  was  the  effect  of  the 
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decision.  An  amendment,  without  costs,  we  think,  is  an 
amendment  "upon  such  terms  as  may  be  proper," 
within  the  meaning  of  the  section,  which  refers  the 
terms  to  the  discretion  of  the  court.* 
^  ^  *Another  point  made  by  the  defendant  is, 
J  that  the  note  was  not  evidence  to  sustain  a  re- 
covery upon  the  money  counts,  as  no  money  was  paid 
to,  or  received  by  the  defendants,  as  the  consideration  of 
their  indorsement.  The  authorities  referred  to  by  the 
defendant's  counsel,  established  the  principle,  that  the 
indorsement  is  primd  facte  evidence  in  favor  of  the  in- 
dorser,  against  the  maker,  of  money  lent,  and  money 
had  and  received.  (7  Barb.  15,  and  cases.)  It  is,  in 
truth,  evidence  of  an  undertaking  to  pay  money  upon  a 
consideration  received  by  the  indorser.  The  plaintiff 
must  prove  the  contract,  and  a  breach,  before  the 
indorsement  and  note  become  evidence,  and  not  merely 
an  acknowledgment  of  the  receipt  of  money.  The 
nature  of  the  consideration  has  no  influence  upon  the 
contract,  and,  upon  principle,  should  have  none  upon 
the  remedy  by  which  it  is  enforced.  When,  therefore,  the 
courts  held,  that  the  contract  was  evidence  at  all,  to 
authorize  a  recovery  under  the  money  counts,  to  have 
been  consistent,  they  should  not  have  .allowed  the  action 
to  be  defeated  by  any  evidence  that  would  not  be  a  bar 
to  a  suit  upon  the  contract. 

The  rule  may  be  otherwise  in  England,  but  in  this 
state,  in  Hughes  v.  Wheeler  (8  Cowen  84),  it  was  adjudged, 
that  the  note  was  conclusive  evidence  of  a  pecuniary 
consideration,  so  far  as  respects  the  remedy  under  the 
money  coimts.*  Ten  years  afterwards,  in  Smith  v.  Vm 
Loan  (16  Wend.  660),  the  decision  was  affirmed,  and  the 
doctrine  applied,  where  the  consideration  of  the  note 

•  Hall  V.  Gould,  13  N.  Y.  127. 

*  The  code  has  not  altered  the  rule,  that  the  words  **  for  value  received," 
import  a  consideration,  as  between  indorser  and  indorsee.  Benson  v.  Condi- 
man,  1  Code  R.  119,  Edmokdb,  J. 
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was  work  and  labor ;  such  has  been  the  law  as  settled 
for  twenty-five  years.  In  BvUer  v.  Rawson  (1  Denio 
107),  the  same  doctrine  was  recognised,  but  an  exception 
made  in  cases  where  the  suretyship  of  one  of  the  makers 
appeared  upon  the  face  of  the  note ;  this  case  has  been 
followed  in  Baicom  v.  Woodruff  (7  Barb.  15).  Whether 
these  exceptions  are  consistent  with  principle,  is  a  ques- 
tion not  necessary  to  be  decided  at  this  time.  Hughes  v. 
♦  Wheeler  settled  this  question,  as  one  of  plead-  p  ^  qq 
ing,  and  we  think,  the  decision  ought  not  to  be  '- 
disturbed.    The  judgment  must  be  affirmed. 

Paige,  J. — ^The  facts  of  this  case  in  regard  to  the 
notice  to  the  indorsers,  of  the  dishonor  of  the  note  in 
question,  are  substantially  the  same  as  they  appeared 
on  the  first  trial  of  the  cause.  The  decision  of  this 
court,  therefore  (reported  in  1  N.  Y.  413),  pronounced  on 
the  former  appeal,  puts  at  rest  the  questions  as  to  the 
sufficiency  of  the  notice  to  the  indorsers,  of  the  non- 
payment of  the  note,  on  its  presentment  to  the  maker. 
This  court,  on  the  former  appeal,  held  that  the  written 
notice  of  the  dishonor  of  the  note,  in  connection  with 
the  accessory  fact  that  this  was  the  only  note  in  the 
bank,  drawn  by  S.  Warden  and  indorsed  by  the  defend- 
ants, was  sufficient  to  convey  information  to  the  indor- 
sers of  the  identity  of  the  note,  and  that  payment  of  it 
had,  on  due  presentment,  been  neglected  or  refused  by 
the  maker.  It  was  also,  on  that  occasion,  held  by  the 
court,  that  the  notice  was  not  defective,  because  it  de- 
scribed the  indorsement  of  the  note,  as  an  individual, 
instead  of  a  joint  indorsement,  nor  because  it  did  not 
expressly  state  that  payment  of  the  note  had  been 
demanded  or  refused.  It  was  held,  that  the  statement 
in  the  notice  that  the  note  had  been  protested  for  non- 
payment, necessarily  implied  that  payment  of  the  note 
had  been  demanded  and  refused. 

It  is  now  regarded  a?   definitely  settled,  that   the 
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suffici^cy  of  the  notice  of  the  dishonor  of  a  note,  where 
there  is  no  dispute  about  the  facts,  is  a  question  of  law 
fpr  the  determination  of  the  court,  and  not  of  fact  for 
the  decision  of  the  jury.  (23  Wend.  625-26;  2  Denio 
694-95.) 

The  only  new  question  presented  on  this  appeal  is, 
whether  the  note  was  admissible  in  evidence,  under  the 
money  counts.  In  Hughes  v.  Wheeler  (8  Cowen  77),  a 
majority  of  the  supreme  court  decided,  that  a  promis- 
sory note  was  conclusive  evidence  of  money  h»d  and 
received  by  the  maker  to  the  use  of  the  payee.  In 
^  ..  Smith  V.  Van  Loan  (16  Wend.  659),^hich  *was  a 
J  suit  by  the  transferree  of  a  note  against  the 
maker,  the  court  held,  that  the  note  could  be  read  in 
evidence,  under  the  money  counts,  and  that  proof  that 
the  note  was  not,  in  fact,  given  for  money,  but  for  work 
and  labor,  could  not  change  the  form  of  the  remedy. 
The  same  rule  was  again  laid  down  by  Ch.  J.  Bronson, 
in  Butler  v.  Bawson  (1  Den.  107).  Upon  the  authority 
of  these  cases,  the  note  in  question  must  be  regarded  as 
conclusive  evidence  of  money  lent  and  advanced  to  the 
defendants  by  the  plaintiflfs ;  and  proof  that  the  defend- 
ants were  mere  accommodation  indorsers,  and  that,  in 
jEact,  no  money  was  received  by  them,  cannot  alter  the 
form  of  the  remedy.  The  defendants,  by  their  indorse- 
ment, acknowledged  that  they  have  in  their  hands, 
money  lent  and  advanced  to  them  by  the  plaintiffs,  and 
they,  by  such  indorsement,  imdertake  to  repay  it  to  the 
plaintiffs,  or  to  any  other  party  to  whom  the  note  may 
be  transferred.  The  statute  makes  the  indorsement 
evidence  per  se  of  money  lent  to  the  defendants.  (12 
Johns.  93-4;  1  R.  S.  768,  §  1;  10  Wend.  344-5;  3  Hill 
54 ;  6  Barb.  446.)  The  question  is  a  mere  question  of 
pleading,  and  the  defendants  ought  not  to  be  allowed, 
by  showing  that  no  money  was  in  fact  lent  and  advanced 
to  them,  to  change  the.  form  of  the  remedy  on  the  note 
against  them.  The  case  of  Pag^s  Adrnmistratora  v.  Bank 
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of  Alexandria  (7  Wheaton  35),  has  never  been  followed 
by  the  courts  of  this  state. 

I  am  also  inclined  to  belieye,  that  the  objection,  that 
the  note  was  not 'admissible  in  evidence  under  the  money 
counts,  was  not  properly  taken  on  the  trial.  The  objec- 
tion was,  that  the  note  could  not  be  read  in  evidence, 
under  the  first  count,  as  amended.  This  objection  does 
not  state  why  it  could  not  be  read  in  evidence;  whether 
on  the  ground  that  the  notice  to  theindorsers  was  de- 
fective, or  on  the  ground  of  some  other  defect  in  the 
evidence,  or  on  the  ground  th^t  the  declaration  was  not 
adapted  to  ike  cause  of  action.  If  the  defendants  had 
specifically  objected  that,  under  the  testimony,  the  note 
was  not  evidence  of  money  lent  and  advanced  to  the 
defendants  by  the  plaintifi^,  and  was,  therefore,  not 
admissible  under  the  money  counts,  the  court  and 
♦opposite  counsel  would  have  understood  the  •-  ^  oi 
precise  question  intended  to  be  raised,  and  the  '- 
latter  might,  perhaps,  have  obviated  the  objection,  by 
further  proof,  or  he  might  have  applied  for  an  amend- 
ment of  the  declaration.  (2  Hill  603-4 ;  7  Id.  355 ;  s.  o. 
7  Barb.  13.) 

I  am  of  opinion,  that  the  judgment  of  the  supreme 
court  ought  to  be  affirmed. 

Foot,  J.  {DmenJting.) — ^When  this  cause  was  before  the 
court  on  the  former  occasion,  the  sufficiency  of  the  notice 
of  protest  was  passed  upon,  and  is  not  now  an  open  ques- 
tion ;  still,  as  the  counsel  for  the  appellant,  on  the  pre- 
sent argument,  reviewed,  with  great  zeal,  ability  and 
learning,  the  reasoning  of  the  learned  judge  who  deliv- 
ered the  opinion  of  the  court  on  that  occasion,  it  may  be 
useful  to  mention  my  understanding  of  the  true  grounds 
of  that  decision.  Assuming,  as  the  learned  judge  rightly 
does,  that  it  is  the  duty  of  the  court,  when  the  facts  are 
undisputed,  to  determine  the  sufficiency  of  the  notice, 
he  proceeds  to  examine  it,  in  connection  with  certain 
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&cts,  which  are  termed  accessory  facts,  and  concludes 
that  it  is  sufficient;  and  as  the  main  reason  of  the  rule, 
which  requires  notice  to  the  indorser,  is  the  reception  of 
information  hy  him  of  the  dishonor  oTF  the  paper,  that 
he  may  thereby  take  measures  for  his  indemnity,  the 
learned  judge  asks,  in  view  of  the  contents  of  the  notice 
and  what  are  termed  the  accessory  facts,  "Who  can  doubt 
but  that  this  notice  conveyed  to  the  minds  of  the  defend- 
ants (appellants)  the  information  that  this  identical  note 
had  been  dishonored  ?"  Now,  I  do  not  understand  by 
this  remark,  that  the  judge  intended  to  adopt  as  a  test 
of  the  sufficiency  of  a  notice  of  protest,  the  question  oi 
fact,  whether  such  notice  does  or  does  not,  in  every  case, 
communicate  the  requisite  information  to  the  indorser ; 
he  evidently  intended  it  to  be,  what  it  really  is,  a  mere 
illustration  of  the  justice  of  the  principle  of  his  decision 
♦when  applied  to  this  case.    And  that  principle 
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is  as  well  established,  and  as  frequently  applied, 


as  any  other  in  the  law.  It  is,  that  when  a  written  in- 
strument is  to  be  construed,  the  court  must  take  into 
consideration  the  accompanying  facts  and  circumstances. 
In  the  present  case,  the  true  meaning  of  the  written 
notice  was  to  be  ascertained ;  to  perform  that  duty  intel- 
ligently and  justly,  the  court  adverted,  as  by  this  rule  of 
law  it  was  clearly  bound  to  do,  to  the  accompanying 
facts  and  circumstances,  called  by  the  learned  judge 
"accessory  facts." 

There  is  another  question  in  this  case,  which  has  not 
been  decided  by  this  court.  The  action  is  asmmpsUf  by 
indorsee  against  indorsers,  and  the  declaration  contains 
the  common  money  counts.  The  proof  is  full  and  clear, 
that  the  appellants  never  received  from  the  respondents 
any  money  for  or  by  reason  of  the  note  in  suit ;  and  the 
presumption  of  law  arising  from  the  note  is  fully  re- 
butted. There  has  been  some  slight  diversity  of  views 
respecting  the  rule,  that  the  note  is  only  primdfade  evi- 
dence of  money  lent,  or  had  and  received,  and  may  be 
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rebuflled  by  proof;  but  reason  and  authority  decidedly 
support  it.  All  the  cases  have  been  ably  examined  by 
Mr.  Justige  Gridley,  in  the  late  case  of  Balcom  v.  Wood- 
ruff (7  Barb.  IS-fV),  and  it  is  unnecessary  to  go  over  the 
same  ground.  On  the  authorities  referred  to  by  him,  in 
support  of*  the  rule,  I  consider  it  established  law.  The 
objection  was  seasonably  and  properly  taken  in  the  pres- 
ent case  and  overruled ;  on  this  ground,  the  judgment, 
in  my  opinion,  should  be  reversed,  and  a  new  trial 
granted.  . 

McCouN,  J.,  also  dissented. 

Judgment  affirmed. 

The  following  is  the  dissenting  opinion  of  Judge 
Gray  from  the  former  judgment  of  this  court,  in  1  N.  Y. 
413.  It  is  here  presented,  as  a  powerful  argument  on 
the  other  side  of  a  question  which  must  frequently  be 
mooted. 

Gray,  J.  {Dissenting) — This  is  not  the  case  of  separate 
and  successive  indorsers ;  the  note  in  question  having 
been  drawn  payable  to  the  defendants,  jointly,  as  payees, 
and  having  been  indorsed  by  both,  their  indorsement, 
by  legal  operation,  became  joint  also.  The  notice  of 
protest  should,  therefore,  have  been  directed  to  both,  or 
the  indorsement  should  have  been  referred  to,  as  their 
joint  indorsement.  The  notice  served,  in  this  case, 
being  addressed  to  them,  severally,  by  name,  by  legal  as 
well  as  grammatical  construction,  refers  to  a  separate  and 
individual  indorsement  of  the  party  addressed,  and  is, 
for  that  reason,  insufficient. 

The  notice,  in  order  to  have  made  it  sufficient,  in  this 
respect,  should  have  described  it  as  the  note  indorsed  by 
the  defendants  jointly.  The  notice  directed  to  E.  A. 
Warden,  instead  of  describing  the  instrument  as  "S. 
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Warden's  note,  indorsed  by  you,"  should  have  stalled  it 
as  "  S.  Warden's  note,  indorsed  by  you  and  F.  L.  Gris- 
wold ;"  and  so,  the  notice  to  F.  L.  Griswold  should,  in 
like  manner,  have  described  it  as  "S.  Warden's  note, 
indorsed  by  you  and  E.  A.  Warden ;"  or,  if  the  address  of 
the  notice  had  been  to  both  of  the  defendants,  naming 
both,  instead  of  one  only,  tten,  the  notice,  in  the  body, 
in  the  form  used,  would  have  been  sufficient  to  inform 
them,  respectively,  that  it  was  the  note  indorsed  by 
them,  jointly,  for  S.  Warden.  For  instance,  if  the  notice 
had  been  addressed  to  E.  A.  Warden  and  F.  L.  Griswold, 
and  had  then,  in  its  body,  stated  it  as  S.  Warden's  note 
**  indorsed  by  you,"  that  would  have  been  a  sufficient 
notice  that  it  was  a  note  indorsed  by  them  jointly.  The 
notice  is,  therefore,  defective,  on  this  ground. 

But  besides  this  defect  for  misdirection,  which  I  deem 
important,  the  notice  was  still  more  clearly  and  unques- 
tionably defective,  in  misstating,  in  the  body  of  the 
notice,  the  amount  of  the  note.  The  amount  given  in 
figures,  at  the  head  or  margin  of  the  notice,  formed  no 
essential  part  of  the  notice,  and,  in  determining  its 
sufficiency,  is  entitled  to  no  consideration.  Although 
usual,  as  a  convenient  reference  to  the  amount,  to  prefix 
or  affix  to  a  note  the  sum  in  figures,  yet,  it  forms  no 
part,  or,  at  all  events,  no  controlling  part,  of  the  instru- 
ment. In  Sanderson  v.  Piper  (5  Bing.  N.  0.  425)  and 
Bacon's  Law  Tracts,  pp.  99  and  100,  cited  in  note  1, 
Greenleaf 's  ed.,  vol.  1,  p.  432  (3d  ed.),  where  a  bill  was 
drawn  expressing  200Z.  in  the  body,  in  words,  but  245Z. 
in  figures  in  the  margin,  it  was  held,  that  the  words  in 
the  body  must  be  taken  as  the  true  amount  to  be  paid, 
and  that  the  ambiguity  created  by  the  figures  in  the 
margin  was  patent,  and  could  not  be  explained  by  parol. 

In  no  case  that  I  can  conceive,  can  the  in^rtion  in  the 

notice  of  protest,  of  the  figures  prefixed  to  a  note,  be 

useful,  except  in  the  case  where  the  notice  has  the  note 

incorporated  in  it,  and  it  is  referred  to  as  a  copy*  of  the 

34 


Digitized  by 


Google 


Jf851.]        Cayuga  Cqunty  Bank  v.  Warden.  32  b 

Dissentmg  opinion  of  Grat,  J. 

note  in  hasc  verbd.  But  in  such  a  case,  clearly,  as  in  the 
case  of  the  note  itself,  the  amount  in  figures  in  the 
margin  or  prefix,  if  it  varies  from  that  in  the  body,  in 
words,  must  yield ;  and  that  in  the  body  must  be  taken 
as  the  true  amount  of  the  note,  as  the  controlling  sum 
in  the  notice.  Now,  apply  to  the  case  under  considera- 
tion, the  rule  of  the  cases  referred  to,  and  which  I  con- 
sider a  rule,  not  only  sound  in  principle,  but  pre- 
eminently safe  in  practice,  and  it  will  be  entirely  clear, 
that  the  amount  given  in  the  body  of  the  notice,,  in 
writing,  must  control,  and  must  be  taken  as  the  true 
amount  of  the  paper  protested ;  and  thiat  explanatory 
parol  evidence,  and  proof  of  facts  extrinsic  of  the  notice, 
were  inadmissible,  and  should  have  been  excluded. 

The  notice  given  in  this  case  does  not,  in  fact,  nor  does 
it  pretend  to,  give  a  copy  of  the  note,  and  the  prefix 
thereto  of  the  amount  in  figures  is,  consequently,  of  no 
importance,  nor  is  it  at  all  serviceable  to  convey  to  the 
defendants  that  information  which  it  was  the  office  of 
the  notice,  and  the  duty  of  the  bank,  to  communicate. 
The  amount  given  in  the  body  of  the  notice  governs, 
and  is  the  legally  controlling,  and  was,  indeed,  the  only 
effectual,  designation  of  the  amount  of  the  note.  An 
omission  to  give  the  amount  of  the  note  altogether, 
would,  under  the  circumstances  of  this  case,  certainly^ 
have  been  less  objectionable,  than  the  insertion  of  a 
mistaken  sum;  yet,  no  one  will  pretend,  that  such  an 
omission  would  not  have  been  fatal  to  the  notice,  in  this 
iixstance. 

The  question  is  not,  whether  the  defendants,  by  this 
notice,  were  or  were  not  misled,  but  were  they  so  noti- 
fied thereby,  as  to  become  fixed  as  indorsers.  They, 
doubtless,  well  knew,  in  the  receipt  of  these  notices,  that 
they  had  indorsed  for  S.  Warden  no  such  note  as  the  one 
referred  to  in  the  notice;  and  they  were,  therefore,  not 
called  upon,  or  at  all  liable,  to  taie  any  steps  to  the 
security  either  of  the  bank,  or  of  themselves.    They 
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were,  no  doubt,  aware,  that  they  had  jointly  indorsed  a 
note  for  S.  Warden  for  $600,  but  of  the  non-payment  of 
that  note  by  the  maker,  the  notice  contained  ho  in- 
formation, and  they  had  reason,  therefore,  to  conclude 
that  that  note  was  actually  paid.  The  notice  of  protest 
of  a  severally  indorsed  note  for  S.  Warden  for  $300,  can- 
not be  presumed,  nor  is  it  claimed,  even  by  the  plaintiffs, 
in  itself,  to  have  given  to  the  defendants  information 
that  the  note  for  $600,  indorsed  by  them,  jointly,  for  the 
same  maker,  had  been  protested  for  non-payment. 

The  true  inquiry  is,  did  the  notice,  in  itself,  communi- 
cate to  the  defendants  the  information  which  the  law 
holds  indispensable  to  fix  them  as  indorsers?     Were 
they  duly  advised,  by  the  notice,  that  the  note  of  $600, 
indorsed  by  them,  jointly,  for  S.  Warden,  had  been  pro- 
tested for  non-payment  ?    It  is  entirely  clear,  that  the 
notice,  in  itself,  conveyed  no  such  information,  and  the 
introduction  by  the  plaintiffs  of  evidence  oZiuncfe,  to 
show  knowledge  in  the  defendants,  is  a  virtual  conces- 
sion of  the  insufficiency  of  their  notice.    Besides  fixing 
the  liability  of  the  indorsers,  the  office  and  object  of  the 
notice,  is,  to  give  the  indorsers  an  opportunity  to  pro- 
vide for  their  indemnity.    The  notice  in  this  case  was 
entirely  insufficient  for  that  purpose,  nor  was  it  sufficient 
to  put  the  defendants  on  inquiry ;  they  well  knew,  that 
no  such  note  as  the  one  described  in  the  notice  had  ever 
been  indorsed  by  them,  and  until  they  were  .duly  noti- 
fied of  the  demand  and.  non-payment  of  the  note  they 
had  actually  indorsed,  they  were  under  no  obligation  to 
make  inquiry  or  payment.    It  was  not  their  business, 
to  call  on  the  bank  for  information  on  the  subject ;  but 
it  was  the  business  of  the  bank,  to  give  to  the  defend- 
ants all  the  information  required  by  law  to  fix  them  as 
indorsers;  and  having,  by  a  mistake  in  the  notice,  failed 
to  do  so,  the  consequences  are  with  the  bank,  and  the 
defendants  are  exonerated  from  the  payment  of  the  note. 
To  be  effectual,  the  notice  must  be  sufficient  in  itself; 
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it  should  contain,  and  carry  upon  its  face,  all  the  infor- 
mation essential  to  the  communication  of  full  knowledge 
to  the  indorsers ;  and  its  sufficiency  should  not,  in  any 
respect,  depend  upon  the  proof  of  facts,  or  knowledge, 
extrinsic  of  the  notice.  Proof  that  the  note  in  question 
was  given  in  renewal  for  a  balance  due  on  one  pre- 
viously indorsed  by  the  defendants  for  S.  Warden,  and 
that  this  was  the  only  note  in  the  bank,  made  by  S. 
Warden,  and  indorsed  by  them,  was,  upon  principle,  as 
well  as  the  authorities  before  cited,  inadmissible,  and 
should  have  been  excluded. 

But  allowing  that  this  evidence  was  properly  admit- 
ted, even  then,  it  does  not  aid  the  notice,  or  render  it 
sufficient.  By  the  introduction  of  this  evidence,  the 
plaintiffs,  as  we  have  already  seen,  substantially  admit 
the  insufficiency  of  the  notice ;  and  the  question  then  is, 
does  this  evidence  correct  the  mistake,  and  supply  the 
deficiency  of  the  notice  ?  Or,  does  it  establish  the  posi- 
tion, thjat  by  the  notice  and  the  existing  facts  proVed, 
the  defendants  were  duly  apprised  that  their  jointly 
indorsed  note  for  S.  Warden,  for  $600,  was  protested  foi 
non-payment?    I  am  of  opinion,  that  it  does  not. 

The  effect  of  the  proof,  as  I  view  it,  was  only  to  show 
more  clearly  the  insufficiency  of  the  notice.  If  it  proved 
anything,  it  proved  that  no  such  note  as  the  one  given 
in  the  notice  was  held  by  the  bank,  and  that,  conse- 
quently, the  defendants  were,  by  the  notice,  subjected  to 
no  duty  or  liability  whatever.  To  hold  that  a  notice  of 
protest  of  a  note  for  $300,  which  the  bank  did  not  hold, 
was  a  good  notice  of  a  note  for  $600,  which  it  did 
hold,  would  be  a  conclusion  inconsistent  alike  with 
sound  law  and  sound  logic.  It  would  be  preposterous 
to  hold,  that  because  the  bank  held  no  other  note  in- 
dorsed by  the  defendants,  than  the  one  for  $600,  there- 
fore the  defendants  were  bound  to  know,  that  it  was 
their  note  for  $600  which  was  referred  to  in  the  notice. 
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The  facts  proved,  did,  certainly,  not  correct,  nor,  in  any- 
wise alter  the  notice,  nor  establish  its  sufficiency. 

But  the  rule,  as  I  understand  it,  does  not  admit  parol 
proof  of  facts  extrinsic  of  the  notice ;  or,  if  such  is  not 
the  clearly-settled  rule,  it  is  important,  that  it  should  be 
so  settled ;  a  contrary  rule  would  be  alike  unsound  and 
unsafe.  Indorsers,  under  a  contrary  rule,  inasmuch  as 
they  would  be  unapprised  of  the  facts  which,  on  the 
trial,  they  would  have  to  meet,  would,  consequently,  be 
unprepared,  and  would  thus  be  liable,  at  all  times,  to 
surprise  and  imposition.  The  evidence  in  this  case, 
extrinsic  of  the  notice,  was  inadmissible,  and  should 
have  been  excluded;  but  giving  to  it  full  eflFect,  in  either 
event,  the  defendants  had  not  notice  or  knowledge  suf- 
ficient, to  fix  them  as  indorsers.  The  judgment  of  the 
supreme  court  should  be  affirmed. 
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NoBTON  et  oL.  V.  Coons. 
Rights  of  co-sureties. — Parol  evidence. 

One  of  sereral  co-sureties,  who  pa^rs  the  deht,  may  call  upon  the  others  for 
contribution,  though  the  sureties  became  such  at  different  times,  and  the 
one  who  paid  the  debt  did  not  know,  when  he  became  surety,  that  the  de- 
fendant was  to  execute  the  instrument  as  a  co-surety.  ' 

The  liability  of  co-sureties  to  each  other  being  fixed  by  the  law,  cannot  be 
yaried,  by  parol  eridence  of  a  conversation  between  the  principal  debtor, 
and  the  surety  who  last  signed,  in  which  the  former  expressed  the  opinion, 
that  the  latter  would  not  be  responsible,  so  long  as  the  other  surety  was 
solvent. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judment  entered  upon  a 
verdict  in  favor  of  the  plaintiffs,  had  been  affirmed. 
(For  a  former  report  of  this  case,  see  3  Denio  130.) 

This  was  an  action  of  assumpsit,  by  B.  &  A.  Norton 
against  Joseph  H.  Coons,  the  defendant,  for  contribution, 
as  co-sureties,  in  a  promissory  note,  of  which  the  follow- 
ing is  a  copy : 

$1000.  One  year  after  date,  we,  jointly  and  severally, 
promise  to  pay  to  the  order  of  Olive  Eldridge,  one 
thousand  dollars,  for  value  received.  Troy,  March  31st, 
1841,  with  interest.  Schryver  &  Aikin, 

R.  &  A.  Norton, 
Joseph  H.  Coons. 

Schryver  &  Aikin  were  the  principal  debtors;  the 
plaintiffs  and  defendant,  the  other  joint-makers,  their 
sureties.  Schryver  &  Aikin  shortly  afterwards  failed,  and 
the  plaintiffi  were  compelled  by  suit  to  pay  the  amount 
of  the  note,  with  costs ;  whereupon,  they  brought  this 
action  for  contribution. 
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On  the  trial,  before  Parker,  J.,  the  defepdant  oflfered 
to  prove  that  Schry ver  &  Aikin,  the  principal  debtors, 
applied  to  Miss  Olive  Eldridge,  the  payee,  for  a  loan  of 
$1000,  and  offered  to  give  the  plaintijBfe  as  sureties ;  but 
she  did  not  know  them,  and  required  that  the  defendant's 
name  should  also  be  furnished.  Shryver  &  Aikin  made 
and  signed  the  note,  and  the  plaintiflfe  signed  it  as  sureties, 
jj^  -  *not  then  knowing  that  the  defendant  was  also 
•^  to  sign  the  note ;  nor  had  the  latter  then  agreed 
to  do  so.  Two  days  afterwards,  Schryver  &  Aikin  saw 
the  defendant,  and  asked  him  to  sign  the  note,  telling 
him  that  Miss  Eldridge  required  his  name.  The  defend- 
^t  demurred  to  signing  the  note,  as  it  was  drawn 
jointly  and  severally ;  but  Schryver  &  Aikin  told  him 
he  would  run  no  risk  at  all,  as  the  plaintiffs  were  abun- 
dantly responsible ;  and  that  he  would  not  be  liable,  so* 
long  as  they  were  responsible.  The  defendant  said,  it  was 
something  he  would  not  do  for  everybody ;  but  as  he  had 
dealt  a  good  deal  with  them,  if  he  ran  no  risk,  he  would 
do  it.  They  told  him  his  name  was  wanted  to  satisfy 
lijiss  Eldridge  that  the  note  was  good ;  and  upon  these 
considerations,  he  put  his  name  to  it. 

The  plaintiff's  counsel  objected  to  this  offer,  on  the 
ground  that  the  facts  proposed  to  be  proved  constituted 
no  defence;  and  the  court  sustained  the  objection; 
whereupon,  the  defendant  excepted.  The  jury,  then, 
under  the  instruction  of  the  court,  found  a  verdict  for  the 
plaintiffs  for  one-half  of  the  amount  paid  by  them,  with 
interest ;  and  the  general  term  having  denied  a  motion 
for  a  new  trial,  and  entered  judgment  on  the  verdict,  the 
defendant  took  this  appeal. 

HiU,  for  the  appellant 

Stow,  for  the  respondents. 
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^  f  — ■ 

*Gray,  J.-rIt  is  not  denied,  that,  as  between  princi* 
pal  and  surety,  when  the  character  in  which  they 
are  obligated  does  not  appear  on  the  face  of  the  instru- 
ment, parol  evidence  is  admissible,  to  show  which  is 
principal  and  which  surety.'  Nor  is  it  denied,  that 
one  who  is  about  to  become  a  surety  upon  a  note, 
already  executed  by  the  principal  and  other  sureties, 
may  regulate  the  terms  of  his  suretyship,  to  suit  himself. 
He  may  contract  to  be  co-surety  with  others  who  have 
executed  the  instrument,  or  to  be,  as  between  him  and 
them,  surety  alone,  not  co-surety  with  them,  and  thus 
exempt  himself  from  liability  to  contribute.  {Harm  v. 
Warner^  13  Wend.  400.)  The  defendant  assumes,  that 
the  proof  oflFered  by  him,  and  rejected,  would  establish 
an  agreement  between  him  and  one  of  the  principals, 
*by  which  he  was  not  to  be  co-surety  with  the  p  ^  j^r. 
plaintiffs,  but  surety  for  them,  and,  therefore,  '■ 
riot  liable  in  this  action  to  reimburse  to  the  plaintiff's 
any  portion  of  the  amount  paid  by  them.  The  note 
itself  affords  no  evidence  of  this  agreement;  the  ques- 
tion, therefore,  is,  whether  it  is  competent  to  establish  it 
by  parol. 

The  doctrine  of  contribution  was  first  established  and 
enforced  in  equity.  It  rested  upon,  and  resulted  from, 
the  maxim,  that  "  equality  is  equity."  This  principle 
has  been  so  long  established,  that  persons  becoming 
bound  as  sureties  for  a  principal  debtor,  are  regarded  as 
acting  under  a  contract  implied  from  the  settled  rules 
which  regulate  their  liability  to  each  other.  {Oray- 
ffiome  V.  Smnbume,  14  Vesey  169.)  As  between  the 
makers  of  the  note  and  the  payee,  their  rights  and 
liabilities  are  regulated  by  the  terms  of  the  contract  as 

I  Parol  eridence  is  admissible,  that  one  of  two  joint  makers  of  a  promi»- 
torj  note  signed  as  surety,  in  order  to  let  in  the  defence,  that  he  was  di»- 
charged  by  the  holder  giring  time  to  the  principal  debtor,  with  knowledge  of 
the  snretyship.  Hubbard  v.  Gnmey,  64  N.  T.  457  ;  Miller  v.  Stem,  2  Penn. 
St  S86. 
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expressed;  as  between  the  sureties,  the  contract  is  im- 
plied from  their  signatures  to  the  note,  so  that  the  whole 
contract,  as  expressed  and  implied,  is  in  short,  an  agree- 
ment by  the  several  obligors  to  pay  the  note  at  maturity, 
and  if,  upon  default  of  its  being  paid,  either  of  the 
sureties  pay  it,  the  others  shall  contribute,  each  his 
equal  proportion  of  the  amount  paid,  less  the  share  of 
the  one  who  has  paid  the  whole.  In  the  one  case,  the 
parties  have  defined  their  liabilities  in  express  terms,  in 
the  other,  the  law  has  defined  them,  and  in  terms 
equally  express,  and  thus  settled,  as  between  the  sure- 
ties, the  legal  effect  of  subscribing  their  names  to  the 
note.  They  are  each  chargeable  with  knowledge  of 
the  legal  liability  incurred,  as  between  themselves, 
by  the  execution  of  the  note,  and  should,  therefore,  be 
regarded  as  standing  in  the  same  relation  to  each  other, 
and  bound  by  the  same  rules  they  would  be,  if  the  legal 
effect  of  their  contract  had  been  fully  written  above 
their  signatures. 

We  are  referred  to  the  case  of  Oraythome  v.  Swinburne 
(14  Vesey  169),  as  authority  for  receiving  parol  evidence 
of  the  terms  upon  which  the  defendant  signed  the  note. 
That  was  a  case  in  which  the  instrument  then  under 
consideration  very  clearly  regulated  the  terms  of  the 
suretyship,  but  parol  evidence  was  offered  and  received 
*  Ai  1  ^*  ^^'  however,  evidence  of  *extrinsic  facts, 
J  and  was,  as  remarked  by  Lord  Eldon  in  that 
case,  in  support,  and  not  in  contradiction,  of  the  written 
instrument. 

No  doubt  is  entertained,  that  parol  evidence  of  col- 
lateral facts  is  admissible,  to  rebut  the  presumption 
arising  from  the  face  of  the  instrument,  that  all  are 
principals  and  equally  bound  to  contribute.  (Harris  v. 
Brooks,  21  Pick.  195.)  The  defendant's  proposition  goes 
further.  After  proving  for  whose  benefit  the  note  was 
made,  and  who  received  the  funds,  and  thus  establishing 
the  relation  of  principal  and  surety,  he  proposes  to 
42 


Digitized  by 


Google 


1851.]  Norton  v.  Coons.  41 

Concurring  opinion  of  Gabdikkx,  J. 

show,  that  he  was  not  co-surety,  not  by  extrinsic  facts, 
but  by  a  parol  agreement  varying  the  operation  of  his 
contract,  as  defined  by  law  and  subscribed  to  by  him, 
and  thus,  in  eflfect,  made  his  written  agreement.  Within 
my  means* of  research,  I  have  not  been  able  to  find  a 
case  going  that  length,  and  I  apprehend  none  exists. 
The  law,  in  this  case,  having  defined  the  rights  and  obli- 
gations of  the  sureties,  as  between  themselves,  their 
signatures  establish  their  assent  to  it,  and  the  contract  is 
thus  made  as  clear  and  certain  as  if  the  whole  had  been 
written.  It  is  the  highest  and  best  evidence  of  their 
agreement,  and  the  reason  of  the  rule  that  excludes 
parol  evidence  from  being  received  to  vary  the  operation 
of  a  contract,  wholly  written  by  the  parties,  applies  with 
all  its  force  to  this  case.  The  mischiefs  and  frauds  to  be 
guarded  against  in  the  one  case,  are  as  great  as  those  in 
the  other.* 

Although  the  facts  in  this  case  are  not  analogous  to 
those  in  the  case  of  Thompson  v.  Ketchum  (8  Johns.  148), 
yet  the  principle  which  should  govern  this,  is  stated 
there  by  Kjent,  C.  J.,  as  a  principle  of  general  applica- 
tion, and  that  is,  where  the  operation  of  a  contract  is 
clearly  settled  by  a  general  principle  of  law,  it  is  to  be 
taken  to  be  the  true  sense  of  the  contracting  parties; 
and  it  is  against  the  general  rule  to  vary  the  operation 
of  a  writing  by  parol.  (See  HaU  v.  Newcomb,  7  Hill 
416.)  It  will  not  be  denied,  that  the  operation  of  the 
contract,  in  this  case,  was  clearly  settled  by  a  principle 
of  law.  The  defendant,  by  subscribing  his  assent  to  it, 
has  so  far  made  it  his  written  contract,  as  to  be  pro- 
hibited from  overthrowing  it  by  a  *parol  agree-  r-  ^  a^ 
ment  made  at  the  same  time.  The  judgment  of  '• 
the  supreme  court  should  be  affirmed. 

Gardiner,  J. — It  appears  from  the  oflFer  of  the  de- 
fendants, that  when  the  negotiation  was  made  with  Miss 

•  See  Wells  v.  MiUcr,  66  N.  T.  255. 
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Mdridge,  she  required  that  the  note  which  she  was  to 
receive  for  the  money  loaned  by  her  to  Schryver  &  Aikin, 
should  be  joint  and  several,  and  undersigned,  both  by 
the  Nortons,  and  Coons,  the  defendant,  as  sureties. 
That  Coons  was  informed  by  Schryver  <fc  Aikln,  when  he 
signed  the  note,  that  Miss  Eldridge  required  the  security 
of  his  name.  The  preliminary  agreement  between  the 
lender  and  the  borrowers  contemplated  the  signatures, 
therefore,  of  both  plaintifis  and  defendant,  as  sureties  for 
a  common  principal.  Their  signatures  on  the  written 
instrument  are  in  conformity  with  this  understanding. 
No  agreement  whatever  was  made  between  the  sureties. 

The  representation  of  Schryver  &  Aikin  to  Coons  was, 
that  they  wanted  him  to  go  on  the  note,  that  he  ran  no 
risk  at  all,  as  the  Nortons  were  abundantly  responsible. 
That  his  name  was  wanted  to  satisfy  Miss  Eldridge  that 
the  note  was  good;  and  upon  these  considerations,  he 
put  his  name  on,  saying,  it  was  something  he  would  not 
do  for  everybody,  but  as  he  had  dealt  a  great  deal  with 
us,  and  if  he  ran  no  risk,  he  would  do  it.  Schryver  A 
Aikin  did  not  pretend  to  speak  for  the  Nortons,  or  to 
possess  any  authority  to  bind  them,  by  any  agreement 
or  understanding  whatever.  They  made  no  agreement 
with  Coons  which  the  Nortons  could  ratify.  The  most 
that  could  be  inferred  by  Coons  from  what  was  said,  was, 
that  in  the  opinion  of  Schryver  A  Aikin,  he  ran  no  risk 
at  all,  because  the  Nortons  were  abundantly  responsible. 

It  seems  to  me,  that  such  evidence  is  very  far  from 
rebutting  the  clear  evidence  of  co-suretyship  established 
by  the  other  testimony,  and  that  the  judgment  should  be 
a£&rmed. 

^  *FooT,  J.  {I>Menting.)—The  legal  propositions 

J  stated  by  Ch.  J.   Bronson,  in  delivering  the 
opinion  of  the  supreme  court,  when  this  case  was  before 
it,  on  a  motion  for  a  new  trial  (3  Denio  132),  are  all,  in 
my  opinion,  correct,  with  one  exception*    That  excep- 
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tion  is,  his  position,  that  the  appellant  could  not  avail 
himself  of  his  qualified  undertaking  as  a  surety,  because 
such  qualification  did  not  appear  in  the^  form  of  his 
undertaking.  In  other  words,  because  the  form  of 
his  signature  to  the  note  indicated  co-suretyship  with  the 
respondents,  he  could  not  show  the  real  character  of  Im 
engagement,  viz.,  that  he  was  surety  for  those  whose 
names  were  before  his  on  the  note.  For  this  position, 
the  learned  chief  justice  cited  no  authority,  while  he 
cited  numerous  cases  to  sustain  his  other  positions. 

Both  reason  and  authority  oblige  me  to  adopt  a  differ- 
ent conclusion.  The  form  of  the  undertaking  indicates, 
if  it  is  at  all  a  guide,  that  the  three  parties  to  the  note 
were  all  principals ;  and  it  may  as  truly  and  forcibly  be 
said,  that  the  form  of  the  undertaking  shall  prevent  the 
respondents  from  showing  that  they  were  sureties,  as 
that  it  shall  prevent  the  appellant  from  showing  the 
true  character  of  his  suretyship ;  but  neither  the  one  or 
the  other  is  sound,  for  the  obvious  reason,  that  the  form 
of  the  undertaking  is  consistent  with  both.  Hence,  the 
surety  is  always  permitted  to  show  by  parol,  that  he  did 
not  become  a  party  to  the  paper  as  principal,  but  as 
surety ;  this  is  settled  by  numerous  authorities,  and  is 
almost  daily  practised.  Can  there  be  any  reason  why 
he  should  not  be  permitted  also  to  show  the  true  char- 
acter of  his  suretyship  ?  I  can  discover  none.  This 
point,  however,  has  been  settled  by  authority.  {Oray-^ 
(home  V.  Swinburne,  14  Vesey  160.) 

My  conclusion,  therefore,  is,  that  if  the  appellant  be- 
came surety  only  for  those  whose  names  were  before  his 
on  the  note,  or,  in  other  words,  more  applicable  to  this 
case,  if  he  signed  the  note,  under  an  agreement  with  the 
principals,  Schryver  &  Aikin,  that  he  was  only  to  be 
responsible,  in  case  the  respondents  were  unable  to  pay, 
then  he  is  not  liable  in  this  action  to  the  respondents. 

♦The  proof  offered  and  rejected  consisted  of  a  _  ^  ^ 
series  of  facts,  tending  to  show  the  limited  char-  ^ 
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acter  of  the  appellant's  undertaking,  and  was  rejected, 
on  the  broad  ground,  that,  if  proved,  it  constituted  no 
defence.  It  follows,  from  what  has  been  already  said, 
that  this  proof  was  erroneously  rejected.  I  am,  there- 
fore, of  opinion,  that  the  judgment  should  be  reversed, 
and  a  new  trial  granted. 

Judgment  affirmed 
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Coleman  v.  Wade  and  another. 
Effect  of  award. — Discharge  of  surety. 

A  good  award  is  a  bar  to  a  suit  on  tiie  original  cause  of  action ;  if  it  extend 
the  time  of  payment  bejond  that  fixed  by  the  contract,  a  snretj  fbr  the 
principal  debtor  is  discharged. 

Appeal  from  the  general  term  of  the  Superior  Court 
of-  the  city  of  New  York,  where  a  motion  for  a  new  trial 
had  been  denied,  and  a  nonsuit,  entered  upon  the  trial, 
affirmed. 

This  was  an  action  of  assumpsit,  commenced  in  the 
supreme  court,  by  William  Coleman  against  James  Wade 
and  David  H.  Van  Amburgh,  as  sureties  for  George 
Wade,  on  a  lease  of  a  mill  and  the  appurtenances,  in 
Orange  county,  for  the  term  of  one  year  from  the  1st 
November  1843,  at  the  rent  of  $650,  payable  quarterly; 
with  a  covenant  on  the  part  of  the  lessee  to  keep  the  mill 
in  good  order  and  repair.  At  the  foot  of  the  lease,  the 
defendants  signed  a  contract  of  guaranty,  as  follows : 

*'In  consideration  *of  the  letting  of  the  prem-  j- :,«  ^ 
ises  above  mentioned,  by  William  Coleman  to  '• 
Greorge  Wade,  we  hereby  guaranty  to  said  Coleman,  the 
payment  of  the  rent  above  expressed,  by  the  said  George 
Wade,  in  the  manner,  and  at  the  time,  above  mentioned, 
and  the  faithful  performance  by  said  Wade,  of  all  the 
agreements  within  contained,  on  his  part  to  be  kept  and 
performed.    New  York,  October  30th,  1843." 

The  cause  was  subsequently  transferred  to  the  superior 
court,  where,  on  a  trial  before  Sandpord,  J.,  after  proof 
of  the  lease  and  guarantee,  the  occupation  of  the  prem- 
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ises  by  the  lessee,  and  the  payment  of  the  quarter's  rent 
ending  1st  November  1844 ;  it  was  shown,  by  the  defend- 
ants, that  on  the  10th  October  1844,  the  plaintiff  and 
George  Wade,  the  lessee,  entered  into  mutual  bonds, 
whereby  they  submitted  to  three  persons  therein  named, 
as  arbitrators,  to  award  and  determine  the  amount  of 
rent  due  to  the  plaintiff  on  the  1st  August  1844,  and  of 
and  concerning  all  claims,  demands  and  damages  of  the 
plaintiff  against  the  said  Greorge  Wade,  by  reason  of  any 
misconduct  or  neglect  of  the  said  lessee  to  the  demised 
premises ;  so  as  the  said  award  be  made  in  writing,  ready 
for  delivery  to  the  parties,  on  or  before  the  25th  October 
instant.  Also,  an  award  by  the  arbitrators  named  in  the 
submission,  dated  the  25th  October  1844,  whereby  they 
awarded  that  the  said  George  Wade,  the  lessee,  should, 
"on  or  before  the  10th  day  of  November  then  next"  pay  to  the 
plaintiff  the  sum  of  $266.90,  in  full  of  all  rent  to  1st 
August  1844,  and  of  all  damages  to  the  time  of  submis- 
sion. 

The  plaintiff's  counsel  objected  to  the  admission  in 
evidence  of  the  submission  and  award,  as  a  bar  to  the 
action;  but  the  learned  judge  decided  that  they  consti- 
tuted a  bar,  and  nonsuited  the  plaintiff;  to  which  he 
took  an  exception.  The  court,  at  general  term,  denied  a 
motion  for  a  new  trial,  and  aflBrmed  the  judgment  of 
nonsuit ;  whereupon,  the  plaintiff  took  this  appeal,  which 
was  prosecuted  hy  his  administrators,  after  his  deceasa 

NoyeSy  for  the  appellants. 

Sherwood,  for  the  respondents. 

^  *Gardiner,  J. — The  lease  between  Coleman 

J  and  Greorge  Wade,  provides  for  the  payment  of 

the  last  quarter's  rent,  on  the  first  of  November  1844. 

The  defendants,  as  sureties  for  George  Wade,  guarantied 
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the  payment  of  the  rent,  in  the  manner  specified  in  the 
lease,  and  the  performance  of  all  other  covenants  upon 
the  part  of  their  principal. 

On  the  18th  of  October  1844,  the  lessor  and  lessee 
entered  into  bonds  to  arldtrate,  as  to  all  matters  between 
them,  arising  out  of  the  demise,  and  the  arbitrators 
awarded  |269.94,  in  fiill  satisfaction  of  all  rent  due  to, 
and  including  the  first  day  of  August  1844,  and  all 
damages  up  to  the  10th  October  of  the  same  year,  to  be 
paid  by  the  lessee,  on  or  before  the  tenth  day  of  Novem- 
ber 1844.  By  the  terms  of  the  lease,  the  lessee  was 
bound  to  pay  this  rent  on  the  1st  of  August,  and  the 
damages  for  breach  of  his  covenants,  as  they  accrued,  dur- 
ing the  continuance,  and  at  the  close  of  the  lerm.  The^e 
provisions  were  so  far  modified  by  the  award,  as  to  be 
paid  in  a  gross  sum,  on  the  10th  of  November ;  this  was 
a  change  of  the  contract,  in  a  material  matter,  compe- 
tent for  the  parties  to  make,  but  which  discharged  the 
sureties  of  the  lessee.  The  last  quarter's  rent  was  paid, 
as  proved  by  the  receipt  of  the  lessor,  on  the  first  of 
November  1844. 

The  arbitration  discharged  the  sureties  from  all  obli- 
gation for  the  rent,  prior  to  the  first  of  August,  even  if 
their  undertaking  is  considered  as  divisible,  and  that 
the  award  extinguished,  as  to  them,  the  rent  only,  which 
was  therein  specially  provided  for.  I  think,  the  nonsuit 
right,  and  that  the  judgment  should  be  affirmed. 

♦Foot,  J. — ^There  is  no  doubt,  that  if  a  suit  r-  ^  .^ 
had  been  commenced  on  this  lease,  by  the  lessor  ^ 
against  the  lessee^SL  plea  in  bar,  of  this  arbitrament  and 
award,  would  have  been  good.  (Watson  on  Arb.  and 
Awards  147,  §  2,  and  cases  there  cited ;  MdUr  v.  Cbopar, 
19  Wend.  285.)^  So,  too,  if  the  lessor  had  recovered  a 
judgment  against  the  lessee,  and  a  second  suit  had  been 

^  The  original  consideration  of  a  claim  merges  in  an  award.    Campbell  vw 
Champlain  and  St.  Lawrenoe  Railroad  Co.,  IS  How.  Pr.  419,  419. 
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commenced,  a  plea  iii  bar,  of  the  fonner  recovery,  would 
have  been  good.  The  recovery  of  such  a  judgment, 
being  agamst  the  original  debtor,  would  not  have  im- 
paired the  rights  of  the  lessor  against  the  sureties;  but 
the  di£ference  between  a  judgment,  and  an  arbitrament 
and  award,  so  far  as  the  rights  of  a  surety  are  concerned, 
is  great.  If  the  surety  pays  the  debt,  after  a  judgment 
is  recovered,  his  right  of  subrogation  gives  him  the 
judgment,  and  thereby  the  means  of  enforcing  pay- 
ment, at  once,  from  the  property  Of  the  original  ddbtor. 
But  if  he  pays  after  the  award,  his  right  of  subrogation 
gives  him  only  the  legal  remedies  for  the  enforcement 
of  it ;  whereas,  by  his  contract,  he  would  be  entitled  to 
all  the  remedies  the  law  gives  on  the  lease.  The  eflfect, 
therefore,  of  the  submission  and  award  is,  to  change  the 
character  of  the  rights  and  remedies  to  which  the  party 
is  entitled  on  payment  of  the  debt.  When  that  is  done 
by  the  creditor,  without  the  assent  of  the  surety,  it  is 
well  settled  that  the  latter  is  discharged.  {Colemard  v. 
Lamby  15  Wend.  332,  and  cases  there  cited.) 

There  is  still  another  ground  on  which  the  sureties  in 
this  case  were  discharged.  The  submission  suspended 
the  right  of  action  on  the  lease,  from  the  date  of  it,  viz., 
10th  October  1844,  to  the  25th  of  that  month,  when  the 
award  was  delivered.  Although  a  submission  may  not 
be  pleaded  in  bar,  unless  followed  by  an  award,  yet 
it  does  suspend  a  suit,  and  the  e£fect  of  it  may  be  had, 
by  motion.  If  made  before  a  suit  is  brought,  the  proper 
mode  to  avail  of  it  would  probably  be,  by  plea  in  abate- 
ment. {Smith  V.  BarsCy  2  Hill  387,  and  cases  there  cited, 
particularly  case  of  Wells  v.  Lain,  15  Wend.  99,  cited  by 
^  ^^  -|  Hill,  note  6.)  But  in  whatever  *form  availed  of, 
it  is  a  serious  obstacle,  and  a  substantial  sus- 
pension of  the  right  of  action,  and  that,  by  all  the 
cases,  discharges  the  surety. 


Judgment  affirmed. 


McCouN,  J.,  dissented 
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People  v.  Powers. 

Oormoticm  in  a  \)Ufi  of  gpecial  sesHona. — IrulidrMfntfor 
second  offence. 

A  oertiflcate  of  conTictkni,  made  bj  a  court  of  special  sessions,  porsoant  to 
the  statute,  and  dnly  filed,  is  conch:sive  evidence  of  the  facts  therein  stated ; 
thong^  it  do  not  show  that  the  ootirt  bftu  obtained  jurisdiction  of  the  person 
of  the  prisoner. 

An  indictment  for  a  second  ofienoe  of  petit  la^eeaj  shcold  show  that  the  ooort, 
before  whidi  the  first  conyiction  was  had,  obtained  jnnsdictian  of  the  per- 
son and  of  the  offence ;  but  this  being  matter  of  form,  ^ich  objection  can- 
not be  taken,  for  the  first  time,  in  an  appellate  court. 

People  V,  Powers,  7  Barb.  462,  afSrmed. 

Writ  op  Error  to  the  Supreme  Court,  sitting  in  the 
fifth  district,  where  the  judgment  of  the  court  of  Oyer 
and  Terminer  of  the  county  of  Onondaga,  convicting 
the  defendant  of  the  second  oflFence  of  petit  larceny,  had 
been  aflBrmed.    (Reported  below,  7  Barb.  462.) 

^The  defendant,  Emerson  Powers,  was  indicted  for  a 
second  oflfence  of  petit  larceny.  The  indictment  charged, 
in  general  termSy  that  the  first  conviction  was  had,  on  the 
31st  October  1848,  at  a  court  of  special  sessions,  held  at 
Syracuse,  before  William  A.  Cook,  police  justice,  having 
full  power  and  authority  to  hold  said  court,  and  to  try 
and  convict  for  such  oflTence ;  that  the  defendant  (who 
was  tried  by  the  name  of  Amison  Powers)  was  sen- 
tenced to  pay  a  fine  of  five  dollars ;  and  that  he  paid  the 
same,  and  was  discharged. 

On  the  trial,  the  district-attorney  oflfered  in  evidence 
the  following  certificate  of  conviction,  with  proof  by  the 
county-clerk  that  it  came  from  the  files  in  his  office  ; 
that  it  was  in  Cook's  handwriting,  and  that  the  latter 
was  dead. 
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"Onondaga  County,  Syracuse  Police-oflBce:  ss.  At  a 
court  of  special  sessions  this  day  held,  in  the  town  of 
Salina,  before  the  undersigned,  police  justice  of  the  vil- 
lage of  Syracuse,  in  said  county,  Amison  Powers  was 
convicted  of  having,  on  the  30th  day  of  Oct.,  instant, 
feloniously  taken  and  carried  away  one  pair  of  panta- 
loons, of  the  value  of  seven  dollars,  the  property  of 
Samuel  P.  Dewey  and  Alexander  Thompson,  at  Salina 
aforesaid ;  and  upon  such  conviction,  I  did  ac^udge  that 
the  said  Amison  Powers  should  pay  a  fine  of  five  dol- 
lars, and  stand  committed  until  paid ;  which  was  paid  to 
the  undersigned,  and  the  defendant  discharged  firom 
custody.  Given  under  my  hand,  the  31st  day  of  October 
1846. 

William  A.  Cook, 
Police  Justice.'* 

Indorsed— Filed,  Nov.  16, 1846. 

The  defendant's  counsel  objected  to  the  reception  of 
this  certificate  in  evidence,  but  the  court  overruled  the 
objection,  and  admitted  the  evidence,  to  which  the  de- 
£Bndant  excepted. 

The  defendant  then  offered  to  prove  that,  on  the 
evening  of  his  arrest,  upon  the  complaint  before  the 
police  justice,  he  was  committed  for  trial,  and  not  as  a 
person  convicted ;  that  the  next  morning,  he  was  brought 
before  the  police  justice,  and  denied  the  charge  of  steal- 
ing; that  he  was  not  tried;  that  he  settled  with  the 
owners  of  the  property,  and  was  dismissed,  without  pay- 
ment of  a  fine.  This  evidence  was  objected  to,  as  going 
to  impeach  the  record  or  certificate  of  conviction ;  and 
was  rejected  by  the  court;  to  which  an  exception  was 
taken. 
The  prisoner  was  convicted  on  the  indictment ;  and 

^^  the  conviction  having  been  affirmed  by  the  supreme 

g';  court,  he  sued  out  this  writ  of  error. 
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Anderson,  for  the  plaintiff  ux  error. 
Oofrdmer,  distriot-attomeyy  for  the  People. 

♦Jewett,  J. — ^There  are  but  two  questions  p  *  r-, 
raised  by  the  bill  of  exceptions  in  this  case.  ^ 
The  first  is  upon  the  admission  in  evidence  of  the  certi- 
ficate of  conviction,  made  by  the  justice,  and  filed  in  the 
office  of  the  clerk  of  the  county  of  Onondaga;  and 
the  other  is  upon  the  rejection  of  the  evidence  offered  on 
behalf  of  the  prisoner,  to  contradict  the  fact  of  a  trial 
and  conviction,  as  set  forth  in  the  record  or  certificate 
of  conviction.  I  think,  that  both  questions  were  cor- 
rectly decided  by  the  supreme  court,  and  that  it  is 
unnecessary  for  me,  here  to  repeat  the  reasons  sustaining 
the  judgment,  which  are  so  ably  given  by  the  learned 
judge  who  delivered  the  opinion  of  that  court,  for 
giving  the  judgmeni    (7  Barb.  462.) 

The  counsel  for  the  prisoner,  on  the  argument  in  this 
court,  made  a  point,  which  was  not  noticed,  if  made,  in 
the  supreme  court;  namely,  that  the  indictment  is 
insufficient,  because  it  does  not  charge  the  facts  neces- 
sary to  show  that  the  justice  acquired  jurisdiction  over 
the  person  of  the  prisoner,  to  try  and  convict  him  of 
the  first  offence  of  petit  larceny.  The  point  made  in  the 
court  below  was,  that  the  certificate  of  conviction  should 
show  that  the  justice  had  jurisdiction,  and  that  because 
it  did  not,  it  was  inadmissible  in  evidence  of  the  fact  of 
conviction  ;^  and  not  that  the  indictment  was  bad,  because 
it  did  not  all^e  the  fstcts  necessary  to  show  such  juris- 
diction. 

It  is  a  general  rule,  that  the  facts  of  the  charge  must 
be  set  forth  in  the  indictment,  that  the  defendant  may 
clearly  understand  the  charge  he  is  called  upon  to 
answer.    In  this  case,  it  being  the  object  of  the  indict- 

>  See  People  o.  Neilson,  16  Hnn  214 ;  Ex  parte  Hogan,  55  How.  Pr.  458 ; 
£z  parte  Travis,  Ibid.  S47. 
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ment  to  charge  the  prisoner  with  a  second  offence  of 
petit  larceny,  it  was  essential  to  such  charge,  that  the 
indictment  should  state  facts  to  show  that  he  had,  prior 
to  the  last  offence,  been  convicted  of  the  previous  offence 
in  due  form  of  law.  And  as  the  conviction  is  alleged  to 
have  taken  place  before  a  court  of  special  and  limited 
jurisdiction,  the  indictment  should  have  alleged  such 
facts  as  would  show  that  the  justice,  holding  such  court, 
had  jurisdiction  as  well  of  the  subject-matter  as  of  the 
person  of  the  prisoner.  (1  Chit.  Cr.  L.,  ed.  1819,  138 ; 
Cornell  v.  Barnes,  7  Hill  35,  and  note.) 
^  -  *The  indictment  in  this  case,  in  order  to  show 
-'  a  conviction  of  the  prisoner  for  the  first  offence, 
in  due  form,  should  have,  preliminary  to  the  statement 
of  his  trial  and  conviction,  stated  the  charge  made 
against  him  before  the  justice,  and  in  what  form,  the 
proceedings  had  before  him  upon  it,  and  the  issuing  of 
the  process  thereon,  his  arrest  and  being  brought  before 
the  justice ;  showing  thereby  that  there  was  a  charge  for 
petit  larceny  made  in  due  form  against  him,  and  legal 
process  issued  for  his  arrest  thereon ;  that  he  was  arrested, 
brought  before  the  justice  and  elected  to  be  tried  for  the 
offence  charged,  before  the  justice,  pursuant  to  the  pro- 
visions of  the  statute  in  such  cases.'  Such  allegations 
would  have  shown  jurisdiction  in  the  justice  of  the 
subject-matter  and  of  the  person  of  the  prisoner.  In- 
stead of  them,  the  indictment  alleges,  in  general  terms 
only,  that  the  court  before  which  the  prisoner  was  tried 
and  convicted,  then  and  there,  had  competent  power 
and  authority  to  try  and  convict  him  for  such  offence. 

But  the  objection  now  made  to  this  indictment,  comes 
too  late  to  avail  the  prisoner.  The  defect  complained  of, 
is  a  matter  of  form  merely ;  I  do  not  see  that  it  tended 
to  prejudice  him.  And  2  Rev.  Stat.  728,  §  52,  provides, 
that  no  indictment  shall  be  deemed  invalid,  nor  shall 


<  See  People  v.  Cook,  S  Pack.  IS. 
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the  trial,  judgment  or  other  proceedings  thereon  be 
aflfected,  by  reason  (among  other  defects  named)  "  of  any 
other  defect  or  imperfection  in  matters  of  form,  which 
shall  not  tend  to  the  prejudice  of  the  defendant"*  The 
judgment  should  be  af&rmed. 

Judgment  affirmed. 

'  In  People  v.  Golden,  3  Park.  380,  the  supreme  court,  on  the  authority 
of  tills  case,  sustained  an  indictment,  setting  forth  the  jurisdiction  of  the  sp^ 
dal  sessions,  in  the  same  general  form ;  holding  that  such  defect  could  not 
pMjudice  the  prisoner.    And  see  Gihson  v.  People,  5  Hun  542. 
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Wilson  v.  Hbrkdcbb  County  Mutual  Insurance  Co. 
Policy  of  Fire4nmrance. 

A  miistatemeiit  of  the  relatiye  ntnatioii  of  the  neighboring  buildings,  avoids 
an  insurance  ipon  personal  property ;  there  is  no  distinction,  in  this  respect, 
between  an  insoranoe  upon  the  building,  and  one  upon  the  merchandise 
contained  in  it. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  eighth  district,  where  a  judgment  upon  a  verdict 
in  favor  of  the  plaintiff  had  been  affirmed. 

This  was  an  action  of  assumpsit,  upon  a  policy  of  insur- 
ance, whereby  the  defendants  insured  one  Charles  L. 
Mann  against  loss  or  damage  by  fire,  to  the  amount  of 
12000,  upon  a  stock  of  goods,  in  a  store  in  Lockport,  for 
the  term  of  one  year  from  the  25th  November  1839. 
Mann  sold  the  goods  insured,  and  assigned  the  policy,  to 
the  plaintiff,  with  the  assent  of  the  defendants,  on  the 
7th  September  1840.  The  goods  were  destroyed  by  fire 
on  the  26th  of  the  same  month.  The  declaration  was  in 
the  usual  form ;  and  the  defendants  pleaded  the  general 
issue. 

The  policy  described  the  subject  of  insurance  in  the 
^  following  terms :  "On  his  merchandise  *in  the 

■'  store  occupied  by  the  assured,  in  the  village  of 
Lockport,  such  goods  as  are  usually  kept  in  a  country 
store,  $2000."  *  ♦  *  "Reference  being  had  to  the  appli- 
cation  of  the  said  Charles  L.  Mann,  for  a  more  particular 
description,  and  as  forming  a  part  of  this  policy"  It  also 
provided  as  follows :  "It  is  also  agreed,  that  this  policy  is 
inade  and  accepted,  subject  to,  and  in  reference  to,  the 
terms  and  conditions  of  the  act  of  incorporation  and  by- 
laws of  the  said  a^mpany,  which  are  to  be  used  and 
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resorted  to,  to  explain  or  ascertain  the  rights  and  obliga- 
tions of  the  parties  hereto,  ip  all  cases  not  herein  other- 
wise provided  for."  The  defendants'  charter  is  contained 
in  the  Laws  of  1836,  c.  197. 

The  conditions  of  insurance,  annexed  to  the  policy, 
and  made  a  part  of  it,  provided  as  follows:  "All  appli- 
cations for  insurance  must  be  made  in  writing,  according 
to  the  printed  forms  prepared  by  the  company.  Such 
applications  shall  contain  the  place  where  the  property 
is  situated ;  of  what  materials  it  is  composed ;  its  dimen- 
sions, number  of  chimneys,  fire-places  and  stoves ;  how 
constructed,  and  for  what  occupied ;  its  relative  situation 
as  to  other  bv4idings;  dUUmcefrom  each,  if  less  than  ten  rods; 
for  what  purpose  occupied,  <fec.  If  any  person  insuring 
any  property  in  this  company,  shall  make  any  misrepre- 
sentation or  concealment  in  the  application,  *  *  *  such 
assurance  shall  be  void  and  of  no  eflfect." 

It  was  provided  by  the  by-laws  of  the  company,  which 
were  given  in  evidence,  that  "every  person  wishing  to 
become  a  member  of  this  company,  shall,  previous  to 
being  insured,  deposit  his  application  and  premium-note 
with  the  secretary  or  assistant  secretary  of  said  company, 
and  if  approved,  the  policy  shall  bear  date  on  that  day, 
unless  directed  by  the  applicant  to  be  dated  on  a  future 
day.  Furniture,  goods,  produce  and  stock,  will  be  insured 
at  the  same  rates  with  the  buildings  in  which  they  are 
contained." 

Mann's  application  for  insurance,  which  was  in  the 
handwriting  of  the  defendants'  agent,  with  the  exception 
of  the  signature,  contained  the  following  statements,  in 
reference  to  the  building  containing  the  goods  insured : 
*"  Where  situated f  On  the  north  side  of  Main  r  ^  rr 
street,  Lockport.  Of  maieriais,  and  whether  new  or  '• 
oldf  Of  brick,  three  stories  high;  new;  2d  class  build- 
ing. Size  of  bvMding,  number  of  chirrmeys,  fire-places  and 
stoves  f  Building  about  45  feet  by  22 ;  four  chimneys,  no 
fire-places ;  four  stoves  and  conveniences  for  more ;  pipes 
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well  secured,  &c.  Bdative  rikuxHan  (u  to  gOut  bwUddngs; 
distance  from  each,  if  less  ihcm  ten  rods;  and  for  what  ywr- 
poses  occupied  and  by  tvhomf  Building  is  on  comer  of 
Main  and  Pine  streets ;  no  exposure  on  the  right  and  rear, 
and  on  left,  building  with  battlements,  and  no  door  or 
window ;  so  that,  if  the  building  of  the  applicant  should 
be  exposed,  by  the  burning  of  the  building  on  the  left 
(which  is  three  stories  high,  of  wood,  occupied  by  groce- 
ries and  dry  goods,  &c.),  said  building  of  the  applicant 
would  not  burn." 

It  was  admitted,  that  when  the  application  was  made, 
and  the  policy  issued,  there  were  several  buildings  stand* 
ing  on  Main  and  Pine  streets,  within  ten  rods  of  the 
store  containing  the  merchandise  insured,  which  were 
not  mentioned  in  the  application. 

At  the  close  of  the  plaintiff's  testimony,  the  defendants 
moved  for  a  nonsuit,  "  on  the  ground,  that  the  policy  was 
void,  for  the  reason  that  the  application  did  not  contain 
a  statement  of  the  buildings  which  were  within  ten  rods 
of  the  store  in  which  the  goods  were,  when  the  applica- 
tion was  made,  and  when  the  policy  was  issued."  This 
was  denied,  and  an  exception  taken.  At  the  close  of  the 
case,  the  defendants'  counsel  requested  the  court  (Sill, 
J.)  to  instruct  the  jury  that  the  policy  was  void,  for  the 
reason  before  given.  The  learned  judge  refused  such 
instruction,  and  the  defendants  excepted  to  his  decision. 

There  was  a  verdict  in  favor  of  the  plaintiff,  for  the 
amoimt  insured;  and  the  judgment  entered  thereon 
having  been  affirmed  at  general  term,  and  a  motion  for 
a  new  trial,  made  upon  a  bill  of  exceptions,  denied^  the 
defendants  took  this  appeal. 

flJK,  for  the  appellants. 

Taber^  for  the  respondent 
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♦Foot,  J. — ^In  this  case,  the  terms  of  the  inquiry 
respecting  buildings  within  ten  rods,  are  identical  with 
those  in  the  cases  of  BurriU  y.  Saratoga  County  Muhwl 
Fire  Inmrance  Co.  (5  Hill  188)  and  Jennings  v.  Chencmgo 
County  Mutual  Inmrance  Co.  (2  Denio  76),  and  the 
answer  is  deficient  in  the  same  particulars.  The  deci- 
sions in  those  cases  are,  consequently,  direct  author- 
ities for  this.  They  were  reviewed  at  length  by  Jones,  J., 
in  delivering  the  opinion  of  this  court,  in  the  case 
of  Oates  V.  Madison  CowUy  Mutual  Insurance  Co.  (2  N.  Y. 
48,  51),  approved  of,  and  the  distinction  clearly  pointed 
out  between  them  and  the  case  then  under  consider- 
ation. The  subject  is  exhausted  in  the  opinion  of  that 
learned  judge,  and  I  need  only  say,  that  my  opinion 
on  this  branch  of  the  case  is  placed  on  the  ground,  that 
the  respondent,  in  his  application,  concealed  a  fact  which 
the  appellants  had  a  right  to  know,  viz.,  the  number  and 
situation  of  other  buildings,  within  ten  rods  of  the 
building  containing  the  goods  insured;  and  for  that 
reason,  the  policy  was  invalid,  it  being  a  part  of  the 
contract  between  the  parties,  that  any  "  concealment  in 
the  application  "  should  render  the  insurance  void. 

There  is  another  and  important  branch  of  this  case  on 
which  a  serious  question  arises,  and  that  is,  whether 
there  is  any  difference  between  real  and  personal  pro- 
perty in  appljring  the  principle  above  stated.  This 
question  acquires  seriousness  from  the  decision  of  the 
supreme  court  in  the  case  of  Trench  v.  Chenango  County 
Mutual  Insurance  Co.  (7  Hill  122),  where  the  supreme 
court  have  recognised  and  adopted  such  distinction. 
The  contract  between  the  insurer  and  assured  is  not  set 
forth  fully  in  that  case ;  parts  of  it,  however,  are  pre- 
sented, and,  probably,  it  was  substantially  like  the  con- 
tract in  the  present  case.  But  whether  so  or  not,  the 
agreement  between  the  parties  now  before  the  court  is 
fiilly  set  forth,  and  *the  sole  inquiry  is,  did  they  r  ^  ^^ 
intend  that  the  provisions  of  the  policy,  relative  ^ 
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to  other  buildings  within  ten  rods,  should  not  apply  to 
their  contract.  I  say,  provisions  of  the  policy,  for  by  its 
terms,  the  act  of  incorporation  and  the  by-laws  of  the 
appellants  are  a  part  of  it ;  and  by  the  12th  section  of 
the  by-laws,  and  one  of  the  conditions,  the  application  is 
an  essential  part,  indeed,  the  very  basis,  of  the  agreement. 

By  the  11th  section  of  the  by-laws,  the  appellants  en- 
gage to  insure  goods,  at  the  same  rates  with  the  build- 
ings in  which  they  are  contained ;  hence,  the  character 
and  situation  of  the  building  is  the  prominent  considera- 
tion in  every  contract  of  insurance,  and  is  just  as  im- 
portant, when  the  policy  covers  personal  property  in  a 
building,  as  when  it  covers  the  building  itself.  The 
building,  consequently,  is  the  main  object  presented  in 
all  the  preliminary  propositions,  but  no  distinction  is 
anywhere  indicated  in  respect  to  the  character  and  situ- 
ation of  the  building,  between  insurance  on  personal  and 
real  property. 

From  an  examination  of  the  contract,  in  general,  I  am 
satisfied,  that  the  parties  have  made  no  such  distinction. 
But  when  the  application  itself  is  examined,  and  it  is 
there  found,  that  the  respondent,  having  in  contempla- 
tion an  insurance  on  his  personal  property,  recognised 
the  materiality  of  the  inquiry  concerning  the  situation 
of  the  building  in  reference  to  others  within  ten  rods, 
undertook  to  answer,  and  did  answer  it,  in  part,  and  the 
appellants  received  the  application,  with  this  answer, 
referred  to  and  adopted  it  in  their  policy,  every  doubt  is 
removed,  in  respect  to  the  true  construction  of  this  con- 
tract; and  if  the  contract  in  the  case  of  Trench  v. 
Chenango  County  Mutual  Insurance  Co.  was  like  this,  I  am 
constrained  to  say,  that,  in  my  opinion,  the  supreme 
court  erred  in  their  construction  of  it.^ 

Judgment  reversed. 

■  In  Smith  «.  Kmpire  Insnranoe  Co.,  S5  Barb.  497,  Balcox,  J.,  said, 
tliftt  Trench  v.  C3ienAngo  Coim^  Ifntoal  Intaranoe  Co.  had  been  shaken  loo 

60 


Digitized  by 


Google 


1851.]  Qhbibtophbrs  v.  Garb.  *61 

8t«l«B0nl  of  iliB  Cage. 


Oheistophbbs  V.  Gabb. 
Statute  of  LmUaMonB. 

Where  a  resident  debtor  by  simple  contract  leares  the  state,  after  the  debt 
becomes  doe,  and  dies  abroad,  the  statute  bars  an  action  against  his  admin- 
istrator, after  the  lapse  of  six  jears  from  the  time  the  debt  became  dne, 
ezdnding  the  time  between  his  departure  ftom  the  state  and  the  period  of 
eighteen  months  after  his  decease.  * 

Appeal  fix)m  the  general  term  of  the  Court  of  Com- 
mon Pleas  of  the  city  and  county  of  New  York,  where, 
in  a  case  agreed  upon  pursuant  to  §§  872-4  of  the  code, 
judgment  had  been  rendered  in  favor  of  the  plaintiflT. 

This  was  an  action  by  Christophers,  the  plaintiff, 
against  Andrew  S.  Garr,  administrator  of  Colin  Mitchell, 
deceased,  upon  a  promissory  note,  dated  the  2d  April 
1836,  whereby  the  plaintiff's  intestate  promised  to  pay 
to  the  order  of  T.  Vemilya,  the  sum  of  $926.56,  ten 
months  after  the  date  thereof;  of  which  the  plaintiff 
was  the  indorsee  and  owner. 

On  the  7th  or  8th  day  of  February  1837,  Mitchell, 
the  maker,  left  New  York,  for  Florida,  where  he  re- 
mained until  the  last  of  July  or  the  first  of  August  1837, 

much  hj  the  coort  of  appeals,  in  Wilson  v.  Herkimer  Ck>mity  Mntoal  Insnr* 
anoe  Co.,  to  be  followed,  as  an  anthoritj.  Nerertheless,  the  supreme  court, 
in  the  case  of  Merrill  v.  Agricultural  Insurance  0>.,  10  Hun  4S8,  followed 
that  case,  and  held,  that  it  was  hj  no  means  clear,  iltat  the  court  of  appeals 
intended  to  OYerrule  it ;  referring  to  the  unreported  case  of  Heacock  v.  Sara« 
toga  County  Mutual  Insurance  Co.,  decided  hj  the  court  of  i^peals,  in  March 
term  1856.  The  question  is,  therefore,  as  jet,  an  unsettled  one,  in  this  state. 
See  also,  Burrill  v,  Chenango  Countj  Mutual  Insurance  Co.,  Edm.  8.  C. 
233. 

'  Where,  howeyer,  a  debtor  resides  without  the  state,  when  the  cause  of 
action  accrues  and  until  his  death,  the  statute  begins  to  run  onlj  fh>m  the 
tftne  of  granting  letters  of  administration.    Davis  v,  Garr,  post  124. 
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when  he  sailed  from  Apalachicola  in  a  vessel  bound  for 
New  York,  which  was  never  afterwards  heard  of,  and 
Mitchell,  it  was  supposed,  perished  at  sea  in  the  latter 
month.  Letters  of  administration  upon  his  estate  were 
granted  to  the  defendant,  by  the  surrogate  of  New  York, 
on  the  29th  June  1844.  On  the  8th  April  1837,  the 
decedent  wrote  to  Vemilya,  alluding  to  the  note  in  ques- 
tion, and  expressing  some  concern  on  account  of  hia 
inability  to  pay  it. 

The  court  below  gave  judgment  for  the  plaintiflF  upon 
the  agreed  statement  of  facts,  whereupon,  the  defendant 
took  this  appeal 

Garr,  the  appellant,  inpropridpersond. 

Sarulford,  for  the  respondent 

i^  nn  -i  * Jewett,  J.  (after  stating  the  facts.) — ^The  single 
J  question  submitted  by  the  parties  for  the  deter- 
mination of  the  court  below  was,  whether  the  plaintiflF's 
cause  of  action  upon  the  note  in  question,  was  or  not 
barred  by  the  statute  of  limitations;  that  court  held 
that  it  was  not.  The  note  became  payable,  including 
the  days  of  grace,  on  the  5th  day  of  February  1837,  and 
Mitchell  being  then  a  resident  of  New  York,  the  statute 
began  to  run. 

This  is  one  of  the  actions  whjch  the  statute  (2  R.  S. 
295,  §  18)  provides,  as  a  general  rule,  shall  be  com- 
menced within  six  years  next  after  the  cause  of  such 
action  accrued,  and  not  after.  To  this  rule  there  are 
several  exceptions  made  by  §§  24,  25,  26,  27  and  28,  of 
the  same  statute.  The  last  clause  of  §  27  provides,  that 
if,  after  such  cause  of  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  state,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any 
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part  of  the  time  limited  for  the  commencement  of  such 
action. 

As  Mitchell  was  within  the  state,  at  and  after  the  time 
when  the  action  accrued  on  the  note,  the  running  of  the 
statute  against  the  action  commenced  at  that  time ;  his 
departure  from  the  state,  and  his  residence  out  of  it, 
operated  as  a  suspension  during  his  absence ;  but  that 
terminated  with  his  death.  When  the  statute  begins  to 
run,  it  is  a  general  rule,  that  no  subsequent  disability 
stops  it;  the  death  of  the  party  is  not  an  exception. 
( Wenman  v.  Mohawk  Inswrance  Co,,  13  Wend.  267,  and  the 
cases  there  cited.) 

At  the  death  of  Mitchell,  the  statute  had  not  yet  run, 
and  therefore,  2  R.  S.  448,  §  8,  applies,  to  extend  the 
statute  eighteen  months  after  his  death,  in  addition  to 
such  part  of  the  six  years  as  remained  unexpired  at  that 
time ;  which  carried  the  period  of  limitation  to  Febru- 
ary in  the  year  1845.  The  action  not  being  brought 
until  March  1850,  it  came  too  late  by  more  than 
five  years.  It  might  have  been  brought  immediately 
♦after  letters  of  administration  were  granted  in  _  ^ 
June  1844.  If  the  delay  works  a  loss  to  the  ^ 
plaintiff,  it  is  chargeable  to  his  own  neglect,  in  not 
taking  care  to  commence  his  suit  in  time  to  have 
avoided  it. 

The  case  of  Benjamm  v.  De  Qroot  (1  Denio  151)  is  sup- 
posed by  the  plaintiff's  counsel  to  be  an  authority  to 
sustain  this  suit;  but  it  may  be  seen,  that  that  case  pre- 
sents a  distinction  which  is  not  to  be  found  in  this, 
namely,  that  there  the  statute  had  not  begun  to  run 
against  the  debtor,  during  his  lifetime. 

I  am  of  opinion,  that  the  action  was  barred  by  the 
statute,  at  the  time  it  was  commenced,  and  that  the 
judgment  of  the  court  below  is,  consequently,  erroneous, 
and  should  be  reversed. 
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Foot,  J. — ^This  case  turns  on  the  true  construction  of 
the  last  clause  of  the  27th  section  of  our  revised  statutes 
"  of  the  time  of  commencing  actions."    (2  R.  S.  297.) 

When  the  action  accrued,  the  debtor  was  within  this 
state ;  and,  of  course,  the  statute  began  to  run.  The  ap- 
pellant afterwards  took  out  letters  of  administration  on 
his  estate.  If  the  whole  time,  from  the  departure  of  the 
debtor  from  the  state  until  the  letters  were  taken  out,  is 
deducted,  the  suit  is  commenced  in  season ;  but  if  only 
the  time  from  his  departure  to  his  death  is  deducted, 
the  suit  is  not  in  season. 

The  first  clause  of  this  section  of  the  statute  has  re- 
ceived a  judicial  interpretation  in  the  case  of  Benjamin 
V.  De  Groot  (1  Denio  155).  That  clause  expressly  pro- 
vides, that  if  the  debtor  is  out  of  the  state,  when  the 
cause  of  action  accrues,  "  such  action  may  be  commenced 
within  the  times  herein  respectively  limited,  after  the 
retuTTi  of  such  person  into  the  state."  Hence,  if  he  does 
not  return  into  the  state,  and  dies  abroad,  the  statute  can- 
not commence  running,  until  after  representatives  of  his 
estate  have  been  appointed ;  and  so  the  court  held  in 
the  case  cited.  But  the  provision  of  the  statute,  con- 
tained in  the  second  clause,  and  which  provides  for  the 
case  of  a  debtor  being  within  the  state  when  the  action 
accrues,  is  very  different.  In  that  case,  the  statutory 
^  -  direction  is,  if  "  such  person  shall  depart  *fromy 
J  and  reside  out  of  this  state,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  action."  It  ap- 
pears to  me,  that  the  true  meaning  of  this  provision  is, 
that  the  time  to  be  deducted  is  only  that  which  accrues 
while  the  party  resides  out  of  the  state ;  during  that  time,  • 
no  process  can  be  served  upon  him.  As  soon  as  his 
death  occurs,  whether  out  of  or  in  the  state,  measures 
may  be  taken  to  settle  his  estate  and  collect  debts  against 
it.  If  the  statute  had  begun  to  run,  and  the  debtor  harl 
died  in  the  state,  it  would  continue  to  run;  and  the 
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creditor  would  have  the  benefit  of  only  the  eighteen 
months  given  him  by  the  statute.    (2  R.  S.  448,  §  8.) 

Again,  this  §  8  applies  to  this  case.  Its  language  is, 
'*  the  term  of  eighteen  months  after  ^  death  of  any  tes- 
tator or  intestate,  shall  not  be  deemed  any  part  of  the 
time  limited  by  law  for  the  commencement  of  actions 
against  his  executors  or  administrators/'  &c.  No  refer- 
ence is  had  to  the  place  of  death ;  whenever  the  debtor 
dies,  these  eighteen  months  are  given  to  set  forward  pro- 
ceedings to  collect  his  demand.  On  the  whole,  my 
r/pinion  is,  that  the  statute  is  a  bar  to  the  present  suit. 

Judgment  reversed* 
6  N.  y.-^  66 
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Stetement  of  tfie  Case. 


Wadswobth  u  Alloott  and  another. 
Parol  evidence, — Bailment. — Oastom. — A^sds. 


K  receipt  for  goods,  when  not  in  the  nature  of  a  contract,  may  be  explained 

by  parol  eridence. 
A.  general  receipt  for  a  quantity  of  wheat,  subject  to  order,  when  called  for, 

without  charge  for  storage,  imports  a  naked  bailment,  and  thb  property  does 

not  pass. 
Proof  of  a  usage  or  custom  is  not  admissible,  to  contradict  the  legal  import 

of  a  contract,  the  terms  of  which  are  plain  and  unambiguous. 
Where  rent  is  payable  in  kind,  and  the  lessor  dies,  before  ilie  csNxgg  hare 

matured,  the  executor,  and  not  the  heir,  is  entitled  to  the  rent.' 


jij  -  *  Appeal  from  the  general  term  of  the  Supreme 
J  Court,  in  the  eighth  district,  where  a  judgment 
entered  upon  a  verdict,  in  favor  of  the  plaintiflf,  had 
been  a&rmed. 

This  was  an  action  of  trover  for  a  quantity  of  wheat, 
brought  by  James  S.  Wadsworth  and  Martin  Brunner, 
as  executors  of  James  Wadsworth,  deceased,  against 
AUcott  &  Smith,  the  defendants.  Brunner  died  after 
issue  joined,  and  the  suit  was  continued  by  the  surviv- 
ing executor. 

James  Wadsworth  died  in  June  1844 ;  he  had,  in  his 
lifetime,  demised  certain  farms,  reserving  rent  payable 
in  wheat,  a  portion  of  which  became  due  in  August  of 
that  year.  In  the  fall  of  1844,  the  executors  made  an 
arrangement  with  one  Freeman  M.  Edson,  that  the  lat- 
ter should  receive  the  wheat  delivered  by  their  testator's 
tenants  for  rent,  and  keep  the  same  subject  to  the  order 
of  the  executors,  upon  certain  terms  specified  in  the 
agreement.  The  tenants  delivered  wheat  to  Edson  to 
the  extent  of  3000  or  4000  bushels. 
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♦Edson  kept  the  wheat,  under  his  contract^  until 
June  1845,  when,  by  reason  of  the  breakage  of  his  bins, 
it  became  necessary  to  remove  it;  he,  thereupon  made 
an  arrangement  with  Smith  &  Allcott,  the  defendants, 
to  store  the  wheat,  and  deliver  it  to  the  executors, 
when  called  for,  or  to  pay  the  market  price. 

On  the  trial,  before  Sill,  J.,  the  plaintiff  offered  in 
evidence,  eight  receipts  signed  by  the  defendants, 
acknowledging  the  receipt  of  604  bushels  of  wheat,  s\x]^ 
stantially  in  the  following  form : 

"  Received,  Rochester,  October  7th,  1844,  from  James 
Wadsworth,  by  D.  Bly,  twenty-seven  and  {}  bushels 
wheat,  being  of  the  first  quality. 

Smith  <fe  Allcott/' 

These  receipts  were  objected  to ;  *for  the  rea-  r-  ^  r^^j 
sons :  I.  That  the  wheat  mentioned  in  two  of  ^ 
them  might  as  well  be  regarded  as  belonging  to  the 
heirs,  as  to  the  executors,  and  from  the  testimony 
already  introduced,  it  was  to  be  inferred,  that  the  wheat 
mentioned  in  them  was  delivered  on  account  of  rent 
which  fell  due  after  the  death  of  the  testator;  and  if  so, 
it  belonged  to  the  heirs.  II.  That  the  remaining  six 
receipts,  by  their  terms,  showed  that  the  executors  were 
not  the  owners  of  the  wheat  mentioned  in  them. 

The  plaintiff  then  offered  to  prove,  in  connection  with 
the  receipts,  that  the  wheat  belonged  to  the  executors ; 
this  was  objected  to,  but  the  judge  overruled  the  objec- 
tion, and  admitted  the  evidence,  and  the  defendants 
excepted. 

It  appeared,  in  the  course  of  the  explanatory  evidence, 
that,  in  addition  to  the  said  eight  receipts,  there  was 
another  in  the  plaintiff's  possession  for  2345  bushels, 
which  was  produced,  at  the  request  of  the  defendant's 
counsel,  and  read,  as  follows : 
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"  Received,  Rochester,  November  21, 1845,  from  James 
S.  Wadsworth,  by  F.  M.  Edson,  two  thousand  three  hun- 
dred and  forty-five  bushels  first  quality  wheat,  subject  to 
order,  any  day  when  called  for ;  any  day  after  first  day 
of  January  next,  without  charge  for  storage. 

Smith  &  Allcott." 

The  executor's  agent  testified,  that  he  applied  for  this 
receipt,  at  the  request  of  James  S.  Wadsworth ;  and  that 
^  -  he  objected,  that  it  ought  to  have  *been  to  "  the 
-'  executors  of  James  Wadsworth."  This  explana- 
tory evidence  was  objected  to,  but  the  objection  was 
overruled,  and  an  exception  taken.  The  witness  also 
proved  a  demand  of  the  wheat  mentioned  in  the  eight 
receipts,  which  he  then  said  amounted  to  about  2900 
bushels ;  the  defendants  replied,  that  they  had  ground 
the  wheat,  and  had  sold  the  proceeds,  and  paid  out  the 
moneys  received  to  satisfy  their  own  debts. 

The  defendants'  counstel  moved  for  a  nonsuit,  on  the 
grounds — that  the  executors  had  not  shown  themselves 
to  be  the  owners  of  the  wheat;  that  the  large  receipt 
showed  that  it  belonged  to  James  S.  Wadsworth,  and  not 
to  the  executors ;  and  as  to  the  other  receipts,  the  ob- 
jections before  stated.  The  learned  judge  denied  the 
motion ;  and  the  defendants  excepted. 

They  then  oflTered  to  prove  that,  by  the  usage  among 
millers  and  sellers  of  wheat,  the  receipt  of  the  21st 
November  1845  imported  a  sale,  with  the  privil^e  to 
the  vendor  of  fixing  the  price,  at  any  time  after  the  first 
of  January.  This  was  objected  to,  and  overruled,  and 
an  exception  taken. 

The  judge  was  requested  to  submit  to  the  jury  the 
question  of  the  meaning  of  the  large  receipt,  which  he 
declined  to  do;  but  instructed  them,  that  there  was  no 
question  upon  it,  for  them,  except  the  value  of  the  wheat 
That  they  were  to  determine  the  meaning  of  the  other 
receipts  (of  which  some  evidence  had  been  given,  with- 
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out  objection);  that  if  a  bailment  was  intended,  the 
plaintiff  was  entitled  to  recover;  otherwise,  if  it  was 
intended  as  a  sale.  The  defendants^'  counsel  excepted  to 
the  charge,  as  to  the  large  receipt. 

♦There  was  a  verdict  for  the  plaintiff  for  the  -  ^  ^^ 
value  of  all  the  wheat,  and  the  judgment  en-  L 
tered  thereon  having  been  affirmed  at  general  term,  the 
defendant,  Allcott,  took  this  appeal 

Oomstockj  for  the  appellant 

Hasti/ngs,  for  the  respondent 

♦Paige,  J. — ^The  eight  receipts  were  properly 
read  in  evidence;  they  were  merely  evidence  of 
the  delivery  of  the  wheat  to  the  defendants.  Being 
receipts  only,  and  not  contracts,  parol  evidence  was 
admissible  to  explain  or  contradict  their  terms.*  It 
was,  therefore,  competent  for  the  plaintiff,  to  show  that 
the  wheat  belonged  to  him  as  executor.  (7  Cowen  334.) 
The  plaintiff  could  have  proved  the  delivery  of  the 
wheat,  without  the  production  of  the  receipts.  (8  Pick. 
552 ;  2  Denio  638 ;  7  Cowen  335-6.) 

The  receipt  of  the  date  of  21st  November  1845,  im- 
ported a  bailment  and  not  a  sale.  It  imported  a  deposit, 
a  naked  bailment  of  goods,  to  be  kept  for  the  bailor, 
without  reward,  and  to  be  returned,  when  required  by 
him,  on  any  day  after  the  first  of  January  then  next 
By  the  terms  of  the  contract,  the  identical  wheat  was  to 
be  returned.  (Story  on  Bailments,  §§  41,  42,  47,  283;  2 
Kent's  Com.  589,  560;  7  Cowen  752.)  The  property  re- 
mained in  the  bailor ;  it  did  not  pass  to  the  bailee. 

♦The  offer  of  evidence  of  usage  among  millers  n  ^   ^n 
and  sellers  of  wheat,  to  show  that  the  receipt  of  ^ 
the  21st  Kovember  1845,  imported  a  sale,  was  properly 

s  Foster  v  Newbrough,  66  Barb.  645  ;  Trail  v.  Berkley,  U  Him  644. 
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rejected.  The  tennfl  of  the  contract  contained  in  the  re- 
ceipt, are  plain  and  unambiguous.  The  evidence  of 
usage  was  not  o£fered  to  ascertain  the  meaning,  as  under- 
stood by  millers  and  sellers  of  wheat,  of  particular  terms/ 
in  order  to  explain  the  subject  of  the  contract;  it  went, 
not  to  interpret  or  explain,  but  to  vary  and  contradict 
the  contract  (2  N.  Y.  241,  244;  2  Sum.  367;  13  Pick. 
181-72 ;  Cowen  &  HilFs  Notes  1411.)  No  usage  or  custom 
can  be  set  up  to  control  the  rules  of  law,  or  to  contradict 
the  agreement  of  the  parties.*  But  where  there  is 
nothing  in  the  agreement  to  exclude  the  inference,  the 
parties  are  presumed  to  contract  in  reference  to  the  usage 
or  custom  which  prevails  in  the  particular  trade  or  busi- 
ness to  which  the  contract  relates;  and  the  usage  is 
admissible  to  ascertain  the  intention  of  the  parties.  (5 
mil  438-9;  1  Hall  632.) 

The  plaintiff  proved,  previously  to  the  introduction  of 
the  receipt  of  the  21st  November  1845,  the  receipt  by  the 
defendants,  of  the  wheat  therein  mentioned ;  and  also 
proved,  that  when  that  receipt  was  drawn  by  Allcott,  one 
of  the  defendants,  the  agent  of  the  plaintiff  informed 
him  of  the  mistake  in  the  receipt,  in  relation  to  the 
ownership  of  the  wheat.  The  plaintiff  made  out  his 
case  without  this  receipt,  and  does  not  rely  upon  it ;  the 
defendants  called  for  it.  So  far  as  it  was  a  receipt,  it  was 
susceptible  of  explanation.  The  court  correctly  decided, 
that  the  wheat  belonged  to  the  plaintiff,  as  executor. 
There  was  no  question  on  the  receipt  of  the  21st  Novem- 
ber 1845,  to  be  submitted  to  the  jury.  I  am  of  opinion, 
that  the  judgment  of  the  supreme  court  should  be 
affirmed. 

Foot,  J.  {Dissenting,) — ^The  main  question  between  the 
parties  in  this  action,  respects  the  true  construction  of 
the  following  receipt:  "Received,  Rochester,  November 
21, 1845,  from  James  S.  Wadsworth  by  F.  M.  Edson,two 

•  Farmers*  and  Mechanics*  Bank  v.  Logan,  74  N.  T.  568,  586. 
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thousand  three  hundred  forty-five  btushels  first  quality 
wheat,  subject  to  order,  any  day  *when  called  p  ^   ,70 
for;  any  day  after  first  day  of  January  next,  '• 
without  charge  for  storage.  Smith  &  Allcott.'* 

The  exact  point  for  decision  is,  whether  the  receipt 
imports  a  bailment,  or  a  sale,  of  the  wheat  mentioned  in 
it.  The  court,  ascertaining  the  true  meaning  of  the  par- 
ties, has  in  addition  to  the  language  oi  the  receipt,  the 
aid  of  the  fact  that  Smith  &  Allcott  were  millers,  and 
not  mere  warehousemen.  Considering  the  position  in 
which  these  parties  stood,  the  one  having  a  large  quan- 
tity of  wheat,*  which  he  wished  to  hold,  doubtless,  for  a 
better  market,  and  the  others  being  manufacturers  of 
wheat  into  flour,  I  cannot  resist  the  ipipression,  that 
neither  the  one  nor  the  others  expected  the  same  identi- 
cal wheat  to  be  delivered,  when  demanded. 

The  respondent  would  have  no  motive  for  wishing  the 
same  wheat  redelivered  to  him,  but  there  was  a  substan- 
tial reason  for  his  desiring  the  same  quality  of  wheat  to 
be  returned,  and  that  he  should  incur  no  expense  for 
storage,  and  hence,  the  receipt  specifies  the  quality  of  the 
wheat  delivered,  and  that  there  should  be  no  charge  for 
storage.  And  as  to  the  appellants,  if  the  identical  wheat 
delivered  was  to  be  returned,  the  time  when,  could  be  of 
no  consequence  to  them,  as  they  had  no  pay  for  storage ; 
but  if  they  were  to  manufacture  this  wheat,  and  return  a 
like  quality  and  quantity,  the  time  when  was  of  great 
importance  to  them.  1st.  In  respect  to  the  profit  they 
might  expect  and  calculate  to  make  from  the  diminution 
of  price  between  the  time  of  receipt  and  delivery;  2d.  In 
respect  to  the  purchases  necessary  for  them  to  make  to 
keep  their  mill  in  action ;  and  3d.  In  resp^tto  the  time 
wlien  they  must  make  the  requisite  outlay  of  funds  to 
supply  themselves  with  the  quality  and  quantity  of 
wheat  required  to  meet  the  call  for  a  return ;  and  hence, 
the  stipulation  that  the  wheat  shall  not  be  called  for  till 
after  first  of  January  following  the  date  of  the  receipt. 
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Besides,  as  the  appellants  had  nothing  for  storage,  the 
transaction,  if  a  bailment,  would  throw  a  heavy  burden 
upon  them,  without  any  corresponding  benefit,  real  os 
prospective. 

The  construction  of  this  receipt  depends  so  entirely 
^  -  upon  its  '''own  peculiar  language  and  accompa- 
J  nying  facts,  that  little,  if  any  aid  can  be  derived 
from  adjudged  cases,  unless  one  could  be  met  with  like 
it  in  all  respects ;  there  is  no  such  one,  to  my  knowledge. 
The  learning  on  the  subject  appears  to  have  been  ex- 
hausted in  the  prevailing  and  dissenting  opinions  in  the 
case  in  this  court,  of  MaUory  v-  WiUis  (4  N.  Y.  76). 

The  spirit  of  the  decisions,  and  the  decisions  them- 
selves, so  far  as  they  apply,  appear  to  me,  to  lead  to  the 
conclusion  to  which  I  have  arrived,  viz.,  that  this  receipt 
does  not  import  a  bailment 

Judgment  affirmed. 
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Pabmblbb  etoLv.  Oswego  and  Syracuse  Rolroai) 
Company  «^  at 

EBtateupon  Condition. 

Where  lands  are  set  apart  to  a  person  for  the  erection  of  aalt-works,  the  in- 
terest of  the  grantee  is  sahject  to  the  condition  precedent,  that  snch  works 
shall  be  erected  within  four  years ;  and  so  far' as  they  are  not  corered  with 
erections,  his  interest  ceases,  at  the  expiration  of  that  time. 

The  interest  of  a  grantee,  upon  conditioa  subsequent,  ceases  on  a  breach  of 
the  condition,  withont  entrj  by  the  state. 

Pannelee  v.  Oswego  and  Sjracnse  Railroad  Co.,  7  Barb.  599,  affirmed. 

♦Appeal  from  the  general  term  of  the  Su-  r-  ^  ,jg 
preme  Court,  in  the  fifth  district,  where  a  judg-  '■ 
ment  rendered  for  the  defendant,  in  a  case  tried  before 
the  court,  without  a  jury,  had  been  afl&lrmed.    (Reported 
below,  7  Barb.  599.) 

This  was  an  action  to  recover  damages  for  an  alleged 
trespass  committed^  by  the  defendants,  in  excavating 
and  laying  the  track  of  the  Oswego  and  Syracuse  rail- 
road, llirough  parts  of  lots  Nos.  64,  55  and  56  of  the 
Onondaga  Salt  Springs  reservation,  lying  west  of  the  city 
of  Syracuse,  claimed  by  the  plaintiffs ;  to  recover  posses- 
sion of  the  same;  and  to  perpetually  enjoin  the  con- 
struction of  the  said  railroad  therethrough.  No  question 
was  raised  as  to  the  regularity  of  the  organization  of  the 
railroad  company,  nor  as  to  the  location  of  the  line 
of  their  proposed  road. 

On  the  trial  of  the  cause,  before  Pratt,  J.,  without  a 
jury,  it  appeared,  that  in  1841,  one  Robert  Gere  applied 
to  the  commissioners  of  the  land-office  to  have  lo^  Nos. 
64  and  56  in  the  Onondaga  Salt  Springs  reservation  set 
apart  to  him,  for  the  manufacture  of  coarse  salt ;  and 
one  Samuel  Brewster  at  or  about  the  same  time,  applied 
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to  have  lot  No.  56  set  apart  to  him,  for  the  same  pur- 
pose; which  applications  were  respectively  granted; 
and  the  plaintiflFs  succeeded,  by  assignment,  to  the 
rights  of  the  original  applicants.  The  resolution  of 
the  commissioners  upon  Gere's  application  (and  that  in 
respect  to  Brewster's  was  similar  in  its  provisions),  was, 
substantially,  as  follows : 


« 


-.      *"  Resolved,    that   the   said    application    be 

-'  granted  in  part,  and  that  the  land  therein  speci- 

r  ,  fically  described,"  (giving  the  description,  including  the 

y  lots  Nos.  54  and  55,  and  excluding  certain  other  lands 

r  mentioned  in  the  petition)  "are  hereby  set  apart  to  the 

said  Robert  Gere,  for  the  purpose  of  erecting  works 

thereon  for  the  manufacture  of  coarse  salt,  pursuant  to 

the  provisions  of  article  4,  of  title  10,  of  chapter  9,  of 

part  1  of  the  revised  statutes." 

'  The  statute  under  which  these  grants  were  made 

(1  R.  8. 267,  S  104-6,)  provides  for  the  application,  setting 
:  forth  the  amount  of  capital  to  be  invested  in  the  works; 

and  for  the  setting  apart  of  the  land  by  the  commis- 
sioners; and  the  two  following  sections  declare  the 
rights  of  the  occupants  under  the  resolutions.  By  §  107, 
it  is  provided  that  the  occupant  shall  have  four  years 
within  which  to  complete  the  works,  but  that  the  loca- 
],.  /  tion  shall  be  void,  unless  the  works  shall  have  been 

,     ,  commenced,  and  one-tenth  of  the  capital  expended, 

within  one  year ;  "  and  the  land,  except  such  parts 
V'  thereof,  as  shall  have  works  actually  erected  thereon, 

;>;/  shall  be  liable  to  be  located  by  any  other  individual  or 

t; '  company."     And  §  108  enacts,  that  "any  part  of  such 

fi^  location,  whidi,  at  the  expiration  of  the  said  four  years, 

k'-  shall  not  be  actually  occupied  by  manufectories,  pur- 

suant to  the  intentions  of  the  original  location,  may  be 
i^ain  set  apart  by  the  commissioners  of  the  land-office, 
to  any  other  person  or  company,  for  the  erection  of  such 
manufactories." 
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The  plaintiff  and  their  assignors  had  myested  about 
$20,000  in  the  erection  of  salt  works,  upon  the  premises 
located,  and  had  cov^ed  about  ten  acres  of  the  ground 
with  such  works;  but  the  land  through  which  the 
defendant's  railroad  was  located  was  fenced  in,  and  used 
for  agricultural  purposes;  and  more  than  four  years  had 
elapsed  from  the  time  of  the  respective  grants, 

♦On  the  part  of  the  defendants,  it  was  shown,  r  ^  ,jj 
that  the  lands  occupied  by  their  road  had  been  *■ 
appraised  to  them,  under  the  provisions  of  the  act  of 
12th  April  1848;  that  they  had  paid  to  the  state  the 
amount  of  the  appraisal ;  that  the  commissioners  of  the 
land-office  had  directed  the  issuing  of  letters-patent  to 
them  for  such  lands ;  and  that  letters-patent  had  issued 
to  them  accordingly,  under  the  great  seal  of  the  state ; 
and  they  contended,  that  whether  their  patent  was  valid, 
or  otherwise,  the  plaintiffi,  who  had  shown  no  title, 
could  not  question  its  validity. 

*The  learned  judge  decided,  that  as  neither  r  ,,,  70 
the  grantees  imder  the  resolutions  o£  the  com-  '• 
missioners  of  the  land-office,  nor  their  assigns,  had, 
within  four  years,  erected  any  salt-works  upon  the  lands 
taken  by  the  railroad  comi)any,  no  right  or  title  was 
vested  in  them,  or  any  of  them,  and,  consequently,  the 
plaintifiFs  had  not  any  such  interest  as  entitled  them  to 
maintain  this  suit.  Judgment  was,  therefore,  given  for 
the  defendants;  the  plaintiflfe'  counsel  excepted  to  this 
decision ;  and  the  judgment  having  been  affirmed  at 
general  term,  they  took  this  appeaL 

Qmstock,  for  the  appellants. 

RugeTj  for  the  respondents. 

Foot  J. — ^The  principal  question  in  this  cause^  is, 
whether  the  appellants  have  any  interest  in  the  land  in 
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question ;  and  that  depends  on  the  true  construction  of 
the  leases  or  licenses  given  by  the  commissioners  of  the 
land-office,  and  under  which  the  appellants  claim  the 
land.  The  commissioners,  in  their  deed  or  act  of  license, 
simply  say,  that  the  lands  "  are  hereby  set  apart  to  the 
said  Robert  Gere,  for  the  purpose  of  erecting  works 
thereon,  for  the  manufacture  of  coarse  salt,  pursuant  to 
^  ^Q  -  the  *provisions  of  art.  4,  of  title  10,  of  chapter 
^  9,  of  part  1  of  the  revised  statutes."  On  referring 
to  the  provisions  of  the  statute  on  the  subject  (1  R.  S. 
266,  267,  §§  104  to  108),  it  appears,  that  any  mdividual 
or  incorporated  company,  intending  to  erect  works  for 
the  manufacture  of  coarse  salt,  may  make  application  to 
the  commissioners  of  the  land-office  in  the  manner 
therein  prescribed,  for  the  "  quantity  of  land  necessary 
to  the  erection  thereof."  "The  commissioners  of  the 
land-office  shall  thereupon  set  apart  such  land,  or  so 
much  thereof  as  they  shall  deem  reasonable,  for  the  pur- 
poses of  such  individual  or  company,  in  a  compact 
form,"  (fee. 

"  Such  individual  or  company  shall,  thereafter,  have 
four  years  to  complete  the  works  thereon ;  but  if  the 
individual  or  company  shall  not,  within  one  year  there- 
after, commence  such  works,  and  actually  expend  there- 
on, at  least  one-tenth  part  of  the  capital  so  specified, 
such  location  shall  be  void ;  and  the  land,  except  such 
parts  thereof  as  shall  have  works  actually  erected  there- 
on, shall  be  liable  to  be  located  by  any  other  individual 
or  company." 

"  Any  part  of  such  location  which,  at  the  expiration  of 
said  four  years,  sludl  not  be  actually  occupied  by  manu- 
factories of  coarse  salt,  pursuant  to  the  intention  of  the 
original  location,  may  be  again  set  apart,  by  the  com- 
missioners of  the  land-office,  to  any  other  person  or  com- 
pany, for  the  erection  of  such  manufactories." 
??  It  is  manifest,  from  these  provisions  of  the  statute, 

that  the  l^islature  did  not  intend  to  give  the  applicant 
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any  right  of  occupancy,  or  interest  in  the  land  of  the 
state,  set  apart  to  him,  beyond  what  he  should  actually 
cover,  within  four  years,  with  works  erected  for  the 
manufacture  of  salt;  and  as  the  , licenses  of  the  com-* 
missioners  of  the  land-office,  in  this  case,  neither  gave, 
nor  professed  to  give,  the  applicants  or  lessees,  any  other 
interest  or  right  than  that  specified  in  the  statute,  they 
cannot  rightfully  claim  any  interest  or  right  in  the  land 
of  the  state,  set  apart  to  them,  which  was  not  covered  by 
their  works  within  four  years  after  they  obtained  their 
licenses.  As  the  land  in  *question  was  not  so  r  *  o/v 
covered,  the  decision  of  the  judge,  on  the  trial,  ^  ^  - 
and  the  judgment  of  the  supreme  court  approving  of 
the  same,  are,  in  our  opinion,  correct 

Paige,  J. — No  precise  technical  words  are  required  in 
a  deed,  to  make  a  stipulation  a  condition  precedent  or 
subsequent ;  neither  does  it  depend  on  the  circumstance 
whether  the  clause  is  placed  prior  or  posterior  in  the 
deed,  so  that  it  operates  as  a  proviso  or  a  covenant ;  for 
the  same  words  have  been  construed  to  operate  as  either 
the  one  or  the  oth^,  according  to  the  nature  of  the 
transaction,  and  the  intention  of  the  parties.  (4  Kent's 
Com.  124;  4  Cruise's  Dig.,  tit.  32,  c.  25,  §  10,  and  note  1 ; 
tit.  13,  c.  1,  §  6,  note  1,  Greenl.  ed.)  The  precedency  of 
the  conditions  must  d^end  on  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  tiieir  per- 
formance. The  rules  for  finding  the  intent  of  the  par- 
ties are  the  same  as  those  in  regard  to  covenants.  (1 
Doug.  689,  691 ;  1  Saund.  320,  note  4.) 

Where  a  condition  annexed  to  an  estate  for  years  is 
broken,  the  estate  ip90  fado  ceases,  as  soon  as  the  condi- 
tion is  broken,  without  an  entry.  (4  Kent's  Com.  128 ; 
Co.  Lit.  214  b;  Cruise's  Dig.,  tit.  8,  c.  1,  §  22;  tit.  13,  c. 
2,  Condition,  §  45,  Greenl.  ed. ;  Pmncmfs  Case,  3  Co.  64.) 

The  only  exceptior  to  this  rule  is,  where  the  lease 
provides  expressly,  that  the  landlord  shall  re-enter  in 
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case  of  a  breach  of  the  condition.  (9  Paige  431 ;  6  Bam. 
&  Ores.  519.)  There,  the  lease  is  not  void,  but  voidable 
only,  at  the  election  of  the  landlord.  But  in  all  cases 
where  an  estate  for  years  is  granted  on  condition^  and 
the  lease  declares  that  the  estate  shall  cease  and  deter- 
mine, on  the  breach  of  the  condition,  without  any  clause 
of  re-entry  or  other  qualification,  the  estate  will  ipso  f ado 
cease,  as  soon  as  the  condition  is  broken. 

I  think,  that  the  estate  acquired  by  the  plaintiffi,  under 
Gere  and  Brewster,  was  an  estate  on  a  condition  prece- 
dent. They  acquired  no  estate  or  interest  whatever  in 
any  part  of  the  lots  set  apart,  until  they  erected  manu- 
fiactories  of  salt  thereon.  Before  the  erection  of  the 
manufactories,  and  until  the  expiration  of  the  four  years, 
^  -  they  had  *only  a  license  to  enter  and  occupy, 
^  for  the  purpose  of  erecting  such  manufactories ; 
the  license  was  merely  for  this,  and  for  no  other  purpose. 
At  the  expiration  of  the  £Dur  years,  the  license  ceased,  as 
to  all  the  lands  then  not  actually  occupied  by  manufac- 
tories of  salt ;  and  the  commissioners  of  the  land-office 
were  at  liberty  again  to  set  apart  such  lands  to  any  other 
person,  for  the  erection  of  such  manufactories.  (2  Edw. 
Ch.  78;  7  Paige  22.)  Even  if  the  interest  of  the  plain- 
tiffs, during  the  four  years,  was  an  estate  for  years,  and 
it  be  conceded  that  the  condition  was  subsequent,  such 
estate  ipso  facto  ceased,  on  the  breach  of  the  condition, 
without  cm  entry.  In  this  view  of  the  case,  the  plaintiflb 
have  no  title  to  the  premises  occupied  by  the  defendant's 
railroad,  and  they  were  intruders  thereon,  when  the  de- 
fendants entered  to  construct  their  road. 

If,  after  the  expiration  of  the  four  years,  the  plaintiffs 
had  an  estate  at  will  in  the  lands  not  occupied  by  man- 
ufactories of  coarse  salt,  that  estate  was  determined  by 
the  sale  and  conveyance  of  the  state  to  the  defendants. 
(1  Cruise's  Dig.,  tit.  9,  a  1,  §§  7, 12, 13,  Greenl.  ed.)  Even 
where  a  party  making  a  location  on  any  part  of  the  aalt 
springs'  reservation,  erects  his  buildings  for  the  manu- 
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fiactare  of  coarse  salt,  within  the  time  prescribed  by  the 
statute,  he  acquires  no  legal  interest  or  estate  in  the 
lands  covered  by  his  works,  and  has  only  an  equitable 
interest  in  his  erections.  The  defendants  have  shown  a 
title  derived  from  the  state  by  letters-patent;  the  plain- 
tiffs, being  intruders,  have  no  right  to  question  or  assail 
it.  When  the  defendants  first  entered  to  construct  their 
railroad,  in  November  1847,  the  plaintifib  had  no  estate 
or  interest,  possessory  or  otherwise,  in  the  premises  in 
question,  and  the  whole  title  was  then  in  the  state.  The 
defendants,  afterwards,  and  before  the  commencement 
of  this  suit,  paid  the  appraised  value  of  the  premises  to 
the  state,  and  on  the  5th  October  1848,  received  a  con- 
veyance therefor  from  the  governor,  founded  on  the  reso- 
lution of  the  commissioners  of  the  land-office,  directing 
that  letters-patent  be  issued  to  the  defendants  for  said 
premises.  The  defendants  were  thus,  at  the  commence- 
ment of  tiiis  suit,  in  possession  *of  the  premises,  r  ^  ^^ 
claiming  a  title  under  the  state,  the  owner  of  the  '* 
same,  which  title  was  afterwards  perfected  by  letters- 
patent,  issued  by  the  governor  to  the  defendants.  The 
vahdity  of  this  title  can  only  be  questioned  by  the  state, 
in  a  direct  proceeding  to  avoid  it  (Code  of  1851,  §  433.) 
I  am  of  opinion,  that  the  judgment  of  the  supreme 
dourt  should  be  affirmed. 

Judgment  affirmed, 
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CoBNiNG  et  (d.  V.  Smith  d  oL 
Parties  to  foredomre-swii. 

An  advene  daimant  of  the  property  cannot  be  made  a  defendant  in  a  fora- 
dosnre  snit ;  if  one  of  the  defendants  to  soeh  suit,  by  his  answer,  set  up  a 
claim  adyerse  to  the  title  of  the  mortgagor,  and  jnior  in  date  to  the  mort- 
gage, the  plaintiff  should  dismiss  the  bill  as  to  him,  unless  prepared  to  dis* 
prove  &e  latter  averment. 

Appeal  from  the  general  term  of  the  Supreme  Courts 
in  the  eighth  district,  where  a  decree  in  favor  of  the 
plaintiff,  in  a  foreclosure-suit,  had  been  affirmed. 

This  was  a  bill  of  foreclosure,  filed  in  the  late  court 
of  chancery,  by  Corning  and  Homer,  the  plaintifb, 
against  John  Otto,  James  Otto  and  Elijah  Smith,  to 
foreclose  a  mortgage  given  to  the  plainti&  by  John 
Otto,  in  November  1843,  upon  certain  lands  in  Wyo- 
ming  county,  to  secure  the  payment  of  the  sum  of 
$3000,  with  interest,  according  to  the  condition  of  a 
bond  executed  by  John  and  James  Otto. 

It  was  charged  in  the  bill  that  the  defendants,  Elijah 
Smith  and  James  Otto,  had  or  claimed  some  interest  in 
the  mortgaged  premises,  or  part  thereof,  as  purchasers, 
mortgagees  or  otherwise;  which  interest,  if  any,  had 
accrued  subsequently  to  the  date  of  the  mortgage. 
♦The  defendants,  John  and  James  Otto,  suflFered 
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the  bill  to  be  taken  pro  confesso,    Elijah  Smith 


put  in  an  answer,  setting  up  title  to  the  mortgaged 
premises,  by  virtue  of  an  adverse  possession  for  more 
than  twenty  years,  prior  to  the  giving  of  the  mortgage, 
and  insisting  that  the  lien  of  the  mortgage  could  not  be 
enforced  against  him.  The  plaintifiEs  put  in  a  general 
replication,  and  proo&  were  taken  on  the  issue  thus 
raised. 
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The  cause  having  been  transferred  to  the  supreme 
court,  a  decree  was  made  at  special  term,  directing  a 
sale  of  the  mortgaged  premises,  and  the  application  of 
the  proceeds  in  satisfaction  of  the  amount  due  to  the  ^ 
plaintiffs  upon  the  mortgage;  and  barring  and  fore- 
closing all  equity  of  redemption  and  claims  of  the 
several  defendants  in  and  to  the  mor^aged  premises. 
And  this  decree  having  been  affirmed  at  general  term^ 
the  defendant,  Smith,  took  t\M  appeal. 


HiU,  for  the  appellant. 
Beardsley,  for  the  respondent. 

Foot,  J. — ^The  respondents,  having  a  mortgage  against 
one  Otto,  filed  an  ordinary  bill  to  foreclose  it,  and  made 
the  appellant  a  party  defendant,  m\der  the  general  alle- 
gation that  he  had  or  claimed  some  interest  in  the  mort- 
gaged premises,  which  had  accrued  subsequently  to  the 
lien  of  the  mortgage,  and  was  subject  to  it.  The  appel- 
lant put  in  an  answer,  setting  up  a  title  to  the  mortgaged 
premises,  by  virtue  of  an  adverse  possesion  of  more  than 
twenty  years'  duration,  before  the  giving  of  the  mort- 
gage, and  insisting  that  the  lien  by  the  mortgage  could 
not  be  enforced  against  him.  Issue  being  joined  by  a 
general  replication,  the  parties  proceeded  to  proofe ;  the 
appellant  to  show  that  his  possession  was  adverse  to  the 
title  of  the  mortgagor,  and  the  respondents,  that  it  was 
in  submission  to  it,  by  reason  of  an  allied  tenancy 
existing  between  the  appellant  and  the  grantors  of  the 
mortgagor. 

The  question  raised  below,  and  now  before  this  court 
on  review,  is,  whether  the  court  of  chancery,  on  an  ordi- 
nary bill  for  foreclosure,  can  take  cognisance  oi   and 
settle  a  contest  concerning  a  legal  title,  like  that  prp 
sented  in  this  case. 

6  N.  Y.— 6  81 
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♦It  must  be  observed,  that  the  contest  does  not  arise 
■from  any  transaction  occurring  since  the  mortgage  was 
given,  nor  even  since  the  mortgagor  acquired  his  title, 
or  with  him,  but  on  transactions  occurring  between 
the  appellant  and  antecedent  owners  of  the  title,  some 
of  them,  many  years,  and  the  latest,  more  than  a  year 
before  the  mortgagor  obtained  his  title.  It  must  also 
be  observed,  that  the  issue  between  the  parties  is  one 
of  adverse  possession.  Whenever  that  issue  i^  raised,  a 
mixed  question  of  law  and  fact  is.  presented,  which  is 
purely  of  legal  cognisance. 

The  controversy  between  the  parties  in  this  case, 
Respecting  the  appellant's  claim  of  title  to  the  mortgaged 
premises,  has  been  fully  investigated  in  the  supreme 
court,  sitting  as  a  court  of  equity,  and  probably  rightly 
decided.  I  have,  consequently,  sought  earnestly  and 
diligently  for  some  authority  to  justify  this  court  in 
holding  that  a  court  of  chancery,  on  a  bill  for  foreclo- 
sure, can  entertain  a  question  concerning  a  legal  title 
between  a  third  person  and  the  mortgagor,  arising  ante- 
rior to  the  giving  of  the  mortgage,  but  can  find  none; 
and,  on  the  contrary,  all  concur  in  upholding  the  rule 
stated  by  Chancellor  Waxwoetm,  in  the  case  of  the 
Eagle  Fire  Co,  v.  LerU  (6  Paige  637),  viz.,  "  so  far  as  mere 
legal  rights  are  concerned,  upon  a  bill  of  foreclosure, 
the  only  proper  parties  to.  the  suit  are  the  mortgagor 
and  mortgagee,  and  those  who  have  acquired  rights  or 
interests  under  them  subsequent  to  the  mortgage.  And 
the  mortgagee  has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor,  and  prior  to  the 
mortgage,  a  party  defendant,  for  the  purpose  of  trying 
the  validity  of  his  adverse  claim  of  title  in  this  court" 
(See  also  Lange  v.  Jones,  6  Leigh  192 ;  Shuvrfa  Heirs  v. 
OovUeTy  4  Rand.  74;  opinion  of  Carr,  J.,  and  cases  dted 
by  him,  pp.  77  to  86 ;  Frdifaghwymi  v.  Coldm,  4  Paige 
206;  Hokomb  v.  Hokmnb,  2  Barb.  22,  23.) 

When  a  question  like  that  in  this  case  arises  in  the 
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court  of  chancery,  either  on  demurrer,  or  pleadings  and 
proofs,  the  chancellor  must  look  into  it  far  enough  to 
see  what  its  character  is,  *and  having  ascer-  r-  ^  r^ 
tained  that,  should  order  the  bill  dismissed  as  to  ^ 
the  party  improperly  before  the  court;  that  should 
have  been  done  in  this  case  by  the  supreme  court. 
The  respondents  should  have  taken  earlier  action;  when 
the  answer  of  the  appellant  came  in,  under  their  general 
allegation,  that  he  had  some  interest  accruing  subse- 
quently to  the  mortgage,  aud  they  found  that  he  had  not, 
but  had  an  interest  accruing  anterior  to  it,  and  insisted 
that  the  mortgage  lien  could  not  be  enforced  against 
him,  they  should  have  dismissed  their  bill  as  to  him, 
unless  they  believed,  and  were  willing  to  take  the  res- 
ponsibility of  showing,  that  his  interest  arose  subse- 
quently to  the  mortgage.^ 

The  judgment  of  the  supreme  court  should  be 
reversed,  as  to  the  appellant,  and  the  bill  distnissed  as 
to  him,  with  costs  in  the  supreme  courts  without  pre- 
judice to  the  rights  of  the  respondents  in  any  other 
suit  or  proceeding. 

Ordered  accordingly. 
>  See  Brawn  v.  Yolkening,  64  K.  Y.  76. 
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Stort  el  d.  V.  New  York  and  Harlem  Railroad 
Company. 

MeoBwe  of  Damages. — Practice  on  Appeal. 

In  an  action  to  recover  damages  for  prerenting  the  plaintiff  from  performing 
his  contract  with  the  defendant,  the  profits  which  the  former  woold  have 
made  on  his  sub-contracts,  do  not  Qonstitate  the  proper  measnre  of  dam* 
ages ;  sach  evidence  is  not  competent  upon  that  question. 

A  judgment  cannot  be  affirmed  in  part  and  reversed  as  to  the  residue,  where 
a  new  trial  is  awarded  as  to  the  latter  part  of  it. 

New  York  and  Harlem  Raihroad  Co.  v.  Story,  6  Barb.  419,  revened. 

^  -  *Appeal  from  the  general  term  of  the  Supreme 
^  Court,  in  the  first  district,  where,  upon  a  writ  of 
ertoT  to  the  Superior  Court  of  the  city  of  New  York,  a 
judgment  entered  in  favor  of  the  plaintiff,  upon  a  report 
of  referees,  had  been  affirmed  in  part,  but  reversed  as  to 
the  residue,  and  a  new  trial  ordered  upon  the  latter 
portion  of  it.    (Reported  below,  6  Barb.  419.) 

This  was  an  action  of  covenant,  brought  by  Story  and 
others,  in  the  superior  court,  against  the  New  York  and 
Harlem  Railroad  Company,  upon  a  contract,  under  seal» 
for  the  construction  of  about  twelve  miles  of  the  defend- 
ants' railroad  from  Williamsbridge  to  White  Plains,  to 
recover  for  work  done,  and  damages  for  being  prevented 
by  the  defendants  from  completing  the  work  under  their 
contract. 

By  the  contract,  the  plaintifiFs  were  to  be  paid,  half  in 
the  bonds  of  the  company,  and  half  in  cash;  "the  cash 
portion  to  depend  upon  a  subscription  made  by  the  in- 
habitants of  Westchester  county;"  and  in  case  that  sub- 
scription should  not  be  paid,  the  company  reserved  the 
right  of  stopping  the  work,  until  they  could  obtain  such 
instalments.  The  terms  of  the  Westchester  subscription 
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were,  that  the  subscribers  were  to  loan  to  the  company 
the  amount  set  opposite  to  their  names,  in  ten  monthly 
instalments,  commencing  Ist  August  1841,  with  interest. 
The  company  were  to  execute  their  bonds  to  each  sub- 
scriber, for  the  amount  subscribed,  payable  in  five  years, 
with  interest  semi-annually,  secured  by  a  mortgage  to 
Gouvemeur  Morris  (including  the  sum  of  |40,000  then 
due  to  him),  as  a  first  lien  upon  the  road  from  Harlem 
river  to  White  Plains.  The  Westchester  subscribers  paid 
one  or  two  instalments ;  but  the  railroad  company  never 
gave  the  mortgage,  and  they  could  not  give  it,  not 
having  obtained  the  right  of  way ;  in  consequence  of 
this  default,  the  Westchester  subscribers  refused  further 
payment.  The  railroad  company  ceased  paying  the 
contractors,  and,  finally,  in  September  1842,  stopped  the 
plaintiffs  in  their  work,  and  prevented  them  from  fill* 
filling  their  contract.  The  plaintiff  had  sub-contracted 
for  the  entire  work,  at  fixed  prices,  which,  if  they  had 
been  allowed  to  complete  their  contract,  would  have 
given  them  a  profit.  The  sub-contracts  were  made 
under  the  eye,  and  with  the  approbation,  of  Mr.  Ship- 
man,  the  engineer  of  the  company. 

♦The  cause  was  referred  to  referees,  who  re-  r  ^t  q^ 
ported  in  favor  of  the  plaintiffis  the  sum  of  ^ 
$19,020.51 ;  of  which,  the  amount  of  $6624.44  was  specific- 
ally allowed  for  damages  for  the  suspension  of  the  work, 
and  the  residue  for  work  done  and  materials  furnished 
in  pursuance  of  the  contract,  and  interest  thereon.  In 
estimating  the  damages,  the  referees  allowed  the  differ- 
ence between  the  contract  price,  and  what  the  plaintifib 
were  to  pay  the  sub-contractors  for  doing  the  work. 

The  superior  court  denied  a  motion  for  a  new  trial, 
and  entered  judgment  for  the  plaintifib  for  the  sum  re- 
ported by  the  referees.  *0n  a  writ  of  error  from  p  ^  ^^^ 
the  supreme  court,  the  judgment  was  afiSrmed  '- 
as  to  the  amount  allowed  for  work  and  materials,  with 
interest,  and  execution  awarded  for  the  same,  with  costs ; 
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and  as  to  the  sum  awarded  for  damages^  the  judgment 
was  reversed,  on  the  ground  that  an  erroneous  rule  of 
damages  had  been  adopted  by  the  referees,  and  a  new 
trial  was  ordered,  ujpon  that  portion  of  the  plaintiff's 
claim.    Both  parties  appealed  from  this  judgment. 


Sherwood,  for  the  plaintiflfe. 

(yOmor,  for  the  defendants. 

Poor,  J. — This  action  was  brought  by  the  respondents 
against  the  appellant,  in  the  superior  court  of  the  city 
of  New  York,  to  reeov^r  a  balance  due  to  them  for  work 
done  on  the  railway  of  the  appellant,  under  a  oontract, 
and  for  damages  sustained  by  a  breach  of  the  contract 
The  cause  was  referred  to  referees,  and  they  reported  a 
large  sum  due  to  the  respondents  for  work  done,  and 
another  large  sum  due  them  for  damages  sustsdned  for  a 
breach  of  the  contract.  In  dl>edience  to  an  order  n&ade 
by  the  superior  court,  the  referees  reported  spedally  the 
testimony  and  proceedings  before  ihem.  A  motion  was 
made  by  the  i^pellant  to  set  aside  the  report ;  it  was 
denied  by  the  court,  and  judgment  given  in  favor  of  ihe 
respondents  for  the  whole  amount  reported  to  be  due  to 
them.  The  special  report  of  the  r^rees  having  been 
incorporated  in  the  record,  the  appellant  brought  a  writ 
♦  8Q  1  ^^  error  to  the  *8uppeme  court;  that  court  af- 
firmed  the  judgment  of  the  superior  court  so  fer 
as  given  for  a  balance  due  the  respondents  for  work  done, 
and  reversed  it  so  far  as  given  for  damages  for  a  breach 
of  the  oontraci  Both  parties  have  appealed  to  this  court, 
from  the  judgment  of  the  supr^^e  court 

The  first  question  is,  whether  the  supreme  court  had 
authority  to  affirm  in  part,  and  reverse  in  part  the  judg- 
ment (^  the  superior  court.  I  see  no  ol^ection  to  ihjd 
exercise  of  such  a  power.    The  present  supreme  courts  in 
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each  dUftricty  has  the  same  powers  and  exercises  thesame 
jariidiction  as  our  fonner  supreme  court.  (Laws  o!  1847| 
p.  323,  §  16.)  That  court  oftea  exercised  the  power  of 
affirming  in  part  and  reversing  in  part,  a  judgment 
brought  in  review  before  it  on  writ  of  error>  where  such 
judgment  was  for  distinct  thing&  {Smith  v.  Jameny  8 
Johns.  Ill ;  Bradshaw  v.  OaUagJian,  Id.  558 ;  Anon.,  12  Id. 
340 ;  see  also  Brondon  v.  Marmj  13  Id.  460 ;  WiUiama  v. 
Shenrum,  15  Id.  195;  Demmon  v.  OoUimy  1  Cowen  112; 
Parker  v.  V<m  Houtm,  7  Wwid.  147 ;  Sheldon  v.  Qmden, 
5  Hill  442,  and  note  a.) 

The  principle  settled  in  these  eases  seems  to  be  this: 
that  where  a  judgment  is  not  entire,  but  is  for  different 
things  separable  in  their  nature,  and  separated  on  the 
record,  the  supreme  court,  under  its  common-law  pow- 
ers, may  reverse  in  part  and  affirm  in  part.  In  the 
present  case,  the  two  grounds  of  recovery  are  in  their 
nature  distinct,  and  are,  in  fieiet,  separated  through  the 
Yfhole  proceedings;  the  testimony  which  shows  the 
amount  due  for  work  done,  has  no  bearing  on  the  claim 
for  damages  for  a  breach  oi  the  contract,  and  vice  versd; 
the  referees  consider  the  two  sulgects  separately,  and  re« 
port  a  distinct  amount  lor  each ;  there  is  no  controv^iBy 
about  one,  while  there  is  a  serious  question  about  the 
other.  On  the  whole,  I  think  this  a  proper  case  for 
reversal  in  j^arb  and  affirmance  in  part,  provided  the 
part  reTcrsed  is  erroneous. 

The  nrat  inquiry  then  is,  whether  the  judgment  of  the 
supreme  *court,  reversing  tiie  judgment  of  the  j.  ^   ^ 
superior  court  so  far  as  it  related  to  damages  for  ^ 
a  breach  of  the  contract,  is  c(m«ct. 

On  this  branch  of  ihe  case,  there  is  only  one  question 
presented,  whidii  this  court  can  review,  and  even  that  is 
^nbarrassed  by  the  want  of  a  distinot  finding  of  the  facts 
by  the  referees.  That  question  relates  to  the  rule  of 
damages  for  the  iHreach  of  the  contract,  which  the  refer- 
ees appear  to  have  adopted,  and  the  superior  court 
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approyed.  The  respondents  made  sub-contracts  for  all 
the  work  they  had  contracted  with  the  appellant  to  per- 
.  form  on  their  railway,  and  the  only  evidence  given  of  the 
damages  sustained  by  the  respondents,  by  reason  of 
the  Suspension  of  the  work  by  the  appellant,  was  the  tes- 
timony of  tlie  appellant's  chief  engineer,  who  proved  and 
verified  a  statement  of  the  difference  between  the  amount 
the  respondents  were  to  receive  on  their  contract  with 
the  appellant,  and  the  amounts  they  were  to  pay  on  their 
sub-contracts.  This  witness  also  proved  that,  at  the 
time  the  work  was  stopped,  labor  and  materials  were 
decreasing  in  value,  and  had  been  decreasing  for  some 
time  previously.  On  this  testimony,  the  referees  re- 
ported, that  there  was  due  to  the  respondents  for  dam- 
ages sustained  by  them  for  a  breach  of  the  contract  by 
the  appellant,  in  suspending  the  work,  Uie  exact  differ- 
ence stated  by  the  witness,  viz.,  $6624.44.  It  is,  there- 
fore, obvious,  that  the  referees  adopted,  as  a  rule  of 
damages,  the  difference  between  the  principal  and  sub- 
contracts. 

This  rule  of  damages  was  fully  considered  in  the 
important  case  of  Maskrton  v.  The  OUy  of  Brooldyn  (7 
Hill  61),  and  held  not  only  to  be  entirely  inadmisablei 
but  that  a  sub-contract  could  not  Be  taken  into  consid- 
eration as  an  item  of  evidence,  in  estimating  the  profits 
of  the  principal  one.  The  reasons  given  by  the  learned 
Chief  Justice  for  laying  it  entirely  out  of  view,  are  full 
and  satisfactory.  (Id.  72-3.)  My  opinion,  therefore,  is, 
that  the  report  of  the  referees  allowing  the  damages  in 
question,  was  erroneous,  and  should  not  have  been  con- 
firmed by  the  superior  court^ 

The  inartificial  manner  in  which  the  question  is  pre- 
sented on  the  record,  has  greatly  embarrassed  me,  but 
^  -  after  a  careful  examination  '''of  the  objection  and 
J  decisions,  I  am  inclined  to  think,  that  the  court 
can  notice  and  review*it.    My  conclusion  is,  that  the 

■  And  see  Derlin  v.  Now  Tork»  63  N.  T.  8. 
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judgment  of  the  supreme  court  be  affirmed,  as  thereby 
there  will  be  a  new  trial  in  the  superior  court  of  the 
question  of  damages.-  A  majority  of  the  court  concur 
with  me  in  the  opinion,  that  the  rule  of  damages  adopted 
by  the  referees  was  erroneous,  but  they  are  of  opinion, 
that  the  judgment  of  the  superior  court  could  not  be 
affirmed  in  part  and  reversed  in  part.  The  judgment 
of  this  court,  therefore,  is,  that  the  judgments  of  the 
supreme  court  and  superior  court  be  reversed,  and  that 
a  new  trial  be  had  in  the  superior  court,  with  costs  to 
abide  the  event. 

Gardiner,  J. — ^The  judgment  should  be  reversed  and 
the  cause  sent  back,  upon  the  ground  that,  on  a  bill  of 
exceptions,  the  court  have  affirmed  part  and  reversed 
part  of  an  entire  judgment  of  the  superior  court.'  One 
portion  of  the  cause,  therefore,  has  been  sent  back  for  a 
new  trial,  and  the  other  is  brought  here ;  the  diflFerent 
sections  of  the  cause,  separated  by  the  judgment  of  the 
supreme  court,  have  continued  to  diverge,  until  one 
fragment  is  to  be  found  in  the  court  of  original  jurisdic- 
tion, and  the  other  in  the  court  of  last  resort.  With  a 
view  to  a  reunion,  I  am  of  opinion,  that  the  judgment 
should  be  reversed,  and  the  whole  case  remanded  for  a 
new  trial. 

Judgment  reversed,  and  new  trial  awarded. 
•  See  Lawwm  v.  FSncknejTi  9  J.  &  8p.  187. 
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ThO1£F80N  V.  SCBERUBBMOBJX. 

Municipal  corporaiian. 

A  municipal  corporation,  in  an  ordinance  ibr  the  grading  and  paying  of  ita 
streets,  most  conform  strictlj  to  the  power  conferred,  or  its  proceedings 
will  be  void. 

If  the  statute conlbnriBg the  power  provide  that  tfie  work  shall  bedone  in  snch 
manner  as  the  common  oooneil  magr  pnescribe,  an  crdinaaoe  directing  n 
street  to  be  graded  and  paved,  in  such  manner  as  the  city  snperintendent, 
nnder  the  directions  of  the  comniittee  on  roads  of  the  common  council,  shall 
prescribe,  is  void ;  it  docs  not  follow  the  power  conferred. 

Thompson  v,  Sdiermerhom,  9  Barb;  15fl,  alBttned. 

4.PPEAL  &om  the  general  tenu  of  the  Supreme  Court» 
in  the  fourth  district^  where  a  judgment  for  the  defend- 
ant, entered  upon  the  report  of  a  referee,  had  been 
affirmed.    (Reported  below,  9  Barb.  152.) 

This  was  an  action  of  asmwpsU,  by  the  Treasurer  of 
the  city  of  Schenectady,  to  recover  the  cost  of  pitching, 
grading,  paving  and  flagging  a  street  in  that  city,  in 
front  of  lots  owned  by  the  defendant,  amounting  to 
about  $820. 

The  declaration  set  forth  an  act  of  the  legislature, 
entitled  "  an  act  rdative  to  the .  city  of  Schenectady," 
passed  the  29th  April  1833,  c.  293,  the  34th  section  of 
which  provided  that  "  the  common  council  of  the  said 
city  may,  from  time  to  time,  make  and  establish  by-laws 
and  ordinances,  ordering  and  directing  any  of  the  streets 
or  lanes  in  the  said  city,  or  any  parts  of  them,  to  be 
pitched,  levelled,  paved,  fls^ged,  macadamized,  or  cov- 
ered with  broken  stone,  gravel  or  sand,  or  for  the  alt^r^ 
ing  or  repairing  the  same,  within  such  time,  an<?  in 
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such  manner,  as  they  may  prescribe,  tinder  the  superin- 
tendence and  direction  of  the  city  superintendent ;  and 
in  case  the  owners  or  occupants  *of  any  houses  p  ^  qq 
or  lots  in  any  such  streets  or  lanes,  shall  neglect  ^ 
or  refuse  to  comply  with  the  requisitions  of  any  such 
by-laws  or  ordinances,  it  shall  and  may  be  lawful  for 
the  said  common  council,  to  cause  so  much  of  the  said- 
streets  or  lanes  in  front  of  the  houses  or  lots  of  the  per- 
son or  persons  so  neglecting  or  refusing,  to  be  conformed 
to  such  by-laws  or  ordinances,  under  the  direction  of 
the  said  superintendent;  and  upon  the  production  by  the 
said  superintendent  to  the  said  common  council,  of  an 
account,  certified  under  his  oath  of  office,  of  the  expenses 
incurred  in  conforming  the  same  to  such  by-laws  or 
ordinances,  and  the  allowance  and  payment  thereof  by 
the  said  common  council,  it  shall  and  may  be  lawful  for 
them  to  sue  for  and  recover  from  such  owners  or  occu- 
pants, or  their  legal  representatives,  in  the  name  of  the 
treasurer  of  the  said  city,  the  amount  of  such  expenses, 
with  interests  and  costs,  in  any  court  having  cognisance 
thereof,  in  an  action  on  the  case,  for  so  much  money 
paid,  laid  out  and  expended  for  such  owners  or  oeciH 
pants,"  Ac. 

That  in  pursuance  of  the  authority  thus  conferred, 
the  common  council  of  the  said  city,  on  the  30th  Ooto* 
ber  1833,  passed  an  ordinance  in  these  words : 

*'  §  1.  The  owners  or  occupants  of  any  house,  building, 
or  lot  or  lots  of  ground,  fronting  that  part  of  State  street 
lying  between  the  western  termination  of  the  Albany 
turnpike  and  a  straight  line  across  State  street,  from  the 
west  side  of  a  lane  leading  from  State  street  to  J.  M. 
Schermerhom*s  plaster-mill,  are  required,  by  the  twen- 
tieth day  of  June  next,  to  cause  that  part  of  the  said 
street  above  designated,  in  front  of  their  respective 
buildings  and  lots,  to  be  pitched,  levelled  and  paved  to 
the  centre  of  the  said  street,  at  their  own  expense,  in 
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mich  manner  as  the  city  superintendent,  under  the 
direction  of  the  committee  of  roads  of  the  common 
council,  shall  direct  and  require. 

"§2.  The  owners  or  occupants  of  any  such  house, 
building,  lot  or  lots  of  ground,  fronting  that  part  of 
State  street  specified  in  the  first  section  of  this  act,  are 
required,  by  the  said  twentieth  day  of  June  next,  to 
^  ^ .  -  cause  the  side-walks  opposite  their  *respective 
^  buildings  or  lots,  to  be  pitched,  levelled  and 
flagged,  at  their  own  expense,  in  such  manner  as  the 
city  superintendent,  under  the  direction  of  the  commit- 
tee on  roads  of  the  common  council,  shall  direct  and 
require. 

'^§  3.  Any  and  every  of  the  said  owners  or  occupants, 
who  shall  neglect  or  refuse  to  conform  the  street  or  side- 
walk in  front  of  their  houses  or  lots,  to  the  requisitions 
of  this  ordinance,  within  the  time  above  limited  for  the 
purpose,  shall  forfeit  and  pay  the  sum  of  ten  dollars ; 
and  in  case  of  such  neglect  or  refusal  on  the  part  of 
such  owner  or  occupant,  it  shall  be  the  duty  of  the  said 
superintendent,  without  delay,  to  cause  the  street  or  side- 
walk opposite  to  the  house,  building  or  lot  of  any  such 
owner  or  occupant,  so  neglecting  or  refusing  as  afore- 
said, to  be  conformed  to  the  requisitions  of  this  ordi- 
nance, and  the  expense  to  be  incurred  thereby  shall  be 
borne  by  such  owner  or  occupant,  and  shall  be  certified 
by  the  said  superintendent  to  the  common  council,  and 
recovered  from  such  owner  or  occupant,  in  the  name  of 
the  treasurer  of  said  city,  for  the  use  and  benefit  of 
said  city. 

"  §  4.  It  shall  be  the  duty  of  the  treasurer  of  this 
board,  to  sue  for  and  collect,  in  his  own  name,  the  above 
penalty,  whenever  incurred." 

That  on  the  8th  May  1846,  the  common  council  of 
the  said  city  passed  another  ordinance  or  by-law,  in  the 
ikdlowing  words : 

"  Resolved,  that  unless  the  owners  or  occupants  of  any 
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house,  building,  lot  or  lots  of  ground,  fronting  that  part 
of  State  street  Ijring  between  the  western  termination  of 
the  Albany  turnpike  and  a  straight  line  across  State 
street,  from  the  west  side  of  a  lane  leading  from  State 
street  to  J.  M.  Schermerhom's  plaster-mill,  comply  with 
the  law  or  ordinance  passed  the  3d  of  October  1843, 
directing  the  paving  of  the  east  end  of  State  street  and 
curbing  and  flagging  the  side-walks,  by  the  20th  of  May 
inst.,  that  the  superintendent  of  streets,  under  the  direc- 
tion of  the  committee  on  roads,  be  directed  forthwith  to 
do  such  paving,  curbing  and  flagging." 

The  declaration  then  averred  that  the  defendant  had 
notice  of  these  ordinances ;  and  that  at  the  time  when 
they  were  passed,  he  owned  and  occupied  property  on 
State  street  It  then  set  forth  the  several  proceedings 
which  were  had  in  making  the  improvmnent  in  question, 
under  and  by  virtue  of  the  act  of  the  legislature  and 
the  above  ordinances ;  and  the  payment  by  the  city  of 
the  expense  incurred  in  improving  the  street  oppo- 
site the  defendant's  land;  and  averred  notice  to'  hirv^ 
of  the  amount,  and  a  promise  to  pay.  The  declaration 
also  contained  the  common  money  counta. 

♦The  defendant  d^nurred  to  tiie  declaration,  p  ^  ^^ 
and  the  plaintiflF  joined  in  demurrer ;  the  cause  ^ 
was  referred,  and  the  referee  reported  in  favor  of  the 
defendant ;  the  plaintiff  moved  at  general  term,  to  set 
aside  the  report,  on  a  case  made ;  the  motion  was  there 
denied,  and  judgment  perfected  in  favor  of  the  defend- 
ant ;  whereupon,  the  plaintiff  took  this  appeal.  i 

SeynoldSf  for  the  appellant 

J5SC,  for  the  respondent 

Foot,  J. — ^The  decision  of  this  cause  turns  on  the  true 
construction  of  the  34th  section  of  "  an  act  relative  to 
the  city  of  Schenectady.**    (Laws  of  1833,  p.  457.)     By 
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that  sectdon^  the  common  council  of  the  city  are  author- 
used  to  make  ''by-laws  and  ordinances,  ordering  ami 
^  -  directing  any  of  the  streets  ♦  *  *to  be  pitched, 
J  levelled,  paved,  flagged,  *  *  *  or  for  the  altering 
er  repairing  the  same,  within  sudbi  time,  and  in  such 
manner,  as  they  may  prescribe,  imder  the  superintend- 
ence and  direction  of  the  city  superintendent"  The 
common  council  passed  an  ordinance,  in  October  1843, 
by  which  they  directed  State  street,  between  certain 
points, ''  to  be  pitched,  levelled  and  fla^;ed  *  *  *  iji  such 
manner  as  the  city  superintendent,  under  the  direction 
of  the  committee  on  roads  of  the  common  oouiicil,  shall 
direct  and  require." 

The  question  is,  whether  dds  ordinance  is  in  pursu- 
ance of  the  authority  given  by  the  statute;  and  the 
answer  is  ascertained,  by  inquiring  whether  the  com- 
mon council  must,  by  their  ordinance,  specify  the  manner 
in  which  the  improvement  iis  to  be  made,  or  may  leave 
such  specification  to  the  city  superintendent  and  a  com- 
mittee of  thdr  body.  I  am  satisfied,  that  the  legislature 
intended  to  place  the  responsibility  of  determining  the 
mode  and  manner,  or  in  other  words,  the  plan  of  the 
improvement,  upon  the  common  council  The  trust  is 
an  important  and  delicate  one,  as  the  expenses  of  the 
improvement  are,  by  the  statute,  to  be  paid  by  the 
owners  of  the  property  in  front  of  which  it  is  made.  In 
efieot,  it  is  a  power  of  taxation,  which  is  the  exercise  of 
sovereign  authority ;  and  nothing  short  of  the  most  posi- 
tive and  explicit  language  cau  justify  the  court  in  hold- 
ing, that  the  legislature  intended  t#  confer  such  a  power 
on  a  dty  officer  or  committee.  The  statute  not  only  con- 
tains no  such  language,  but  on  the  contrary,  clearly, 
to  my  mind,  expresses  the  intention  of  confining  the  ' 
exercise  of  this  power  to  the  common  council,  the 
membeoss  of  which  are  elected  by  and  responsible  to 
those  whose  property  they  are  thus  allowed  to  tax.^ 

1  See  to  tbe  sane  eifcet,  BizdMU  «•  Clttk,  TSUI.  T.  7S. 
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I  conooT  mainly  in  the  views  of  the  supreme  court, 
expressed  by  Mr.  Justice  Cady  in  delivering  the  opinion 
of  that  court 

Judgm^t  affirmed. 


♦OmKBIING  v.  CiOBNINO.  [  ♦  97 

Iwmaterial  iasue^ — Evidence, — BemMtiivr  of  damages. 

The  judge  has  a  right,  at  the  trial,  to  reject  eyidence  in  support  of  an  issue, 
which  is  whoUy  immaterial,  though  not  objected  to  bj  either  party. 

In  an  action  for  assauk  and  batterj,  eridence  of  ppoTooation,  is  only  reoeir* 
able  in  mitigation  of  damages,  when  so  reeent  as  to  raise  the  presumptioiiy 
that  the  act  was  committed  under  the  immediate  influence  of  the  passion 
thus  excited.* 

Evidence  to  impeach  the  plainliff*8  character  is  not  admissible,  in  an  action 
for  assault  and  battery,  to  reduce  tiie  amount  of  damages. 

A  witness  eannot  be  impeadied,  by  proof  of  specific  acts  of  immorality. 

Where  the  rerdict  exceeds  the  daipages  laid,  t^  oourti  at  general  term,  on 
appeal,  may  allow  the  plaintiff  to  remit  the  excess ;  an  amendment,  aftei 
rerdict,  increasing  the  damages  laid,  will  not  be  aUowed,  except  on  coO' 
dition  of  payment  of  costs,  and  setting  aside  the  rerdict. 

Coming  f.  Coming,  1  Code  Bep.  (N.  S.)  851,  affirmed. 

♦Appeal  from  the  general  term  of  the  Su-  ^  ^  q^ 
preme  Court,  in  the  fifth  district,  where  a  judg-  '- 
ment  entered  on  a  verdict  in  fevor  of  the  plaintiff,  had 
been  affirmed,  on  the  plaintiff  remitting  a  portion  (rf  the 
damages  found.  (Reported  below,  1  Code  Rep.  N.  S. 
351.) 

I  See  Stetlar  v.  NeHis^  60  Barb.  594 ;  a.  «•  49  How.  Pr.  168 ;  Dokn  9< 
Fagaa  03  Barb.  78. 
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Thij3  was  an  action,  by  Louisa  F.  Corning  against 
Richard  S.  Corning,  for  an  assault  and  battery  upon  the 
plaintifif,  at  the  city  of  Syracuse,  in  June  1849.  The 
damages  were  laid  in  the  complaint  at  $2000.  The 
answer  denied  the  allegations  of  the  complaint,  and 
averred  that  if  there  was  any  such  assaulting  and  beat- 
ing as  charged,  it  was  purely  accidental. 

The  answer  also  specially  averred,  that  the  plaintiff 
was  the  defendant's  niece ;  that  in  1826,  the  plaintiff, 
being  then  of  the  age  of  nine  years,  had  been  left  by  her 
parents  in  the  family  of  the  defendant,  who  adopted  her 
as  his  child,  educated,  clothed  and  supported  her,  accord- 
ing to  his  standing  in  society,  and  for  upwards  of  twenty 
years  treated  her  in  all  respects  as  his  own  children. 
That  in  1848,  one  Abner  Howe  enticed  the  plaintiff  from 
his  house  and  family,  to  that  of  the  said  Howe,  which 
was  of  bad  repute,  in  the  vicinity  of  said  city.  That  at 
the  time  mentioned  in  the  complaint,  the  plaintiff  waa 
returning  from  the  country,  and  unexpectedly  overtook 
the  plaintiff,  who  was  riding  and  talking  with  the  said 
Howe,  in  a  public  and  femiliar  manner,  in  the  most 
public  part  of  the  city,  where  the  plaintiff  and  her  rela- 
tion to  the  defendant  were  well  known.  That  in  the 
sudden  impulse  of  the  moment,  feeling  the  injury  in- 
flicted upon  himself  and  family,  he  raised  his  whip  and 
struck  at  the  said  Howe,  but  from  the  sudden  starting 
of  his  horse,  the  blow  accidentally  fell  upon  the  plaintiff. 

The  plaintiff  replied,  denying  the  averments  of  the 
^        -  answer ;  *and  alleging  that  the  defendant  com 
-'  mitted  the  assault  and  other  wrongs  complained 
of,  de  iryurid  sud  proprid,  absque  tali  causd. 

On  the  trial,  before  Mason,  J.,  after  the  plaintiff  had 
proved  the  assault  and  battery,  as  stated  in  the  com- 
plaint, the  defendaijit  called  the  plaintiff  as  a  witness,  and 
proposed  to  inquire  of  her  as  to  the  bad  character  of 
Howe,  and  of  other  inmates  of  the  house,  where  he  and 
the  plaintiff  resided.  The  learned  judge,  however,  ex 
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eluded  the  testimony,  sud  spantCf  and  the  defendant's 
counsel  excepted. 

The  defendant  then  called  one  Sylvia  Wheelock,  as  a 
witness,  and  oflfered  to  prove  by  her,  acts  of  misconduct 
and  improper  intercourse  between  inmates  of  the  house 
where  the  plaintiflf  was  staying ;  and  between  Howe  and 
and  the  plaintiff;  and  also  to  show  that  these  circum- 
stances came  to  his  (defendant's)  knowledge  shortly 
before  the  alleged  assault  and  battery;  and  contended 
that  they  were  admissible  in  mitigation  of  *dam-  p  ^j^  ^  ^>^ 
ages;  and  also  to  impeach  the  credibility  of  *- 
Howe,  who  had  been  examined  as  a  witness  for  the  plain 
tiff.  The  court,  however,  excluded  the  evidence,  and  the 
defendant  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $3000 ; 
the  reception  of  this  verdict  was  objected  to,  on  the 
ground  that  it  exceeded  the  damages  laid ;  the  judge, 
thereupon,  directed  the  complaint  to  be  amended  by  in- 
creasing the  ad  damnum,  and  received  the  verdict;  to 
which  the  defendant  excepted. 

Judgment  having  been  entered  on  the  verdict,  the  de 
fendant  appealed  to  the  general  term,  where  the  orde* 
allowing  the  amendment  was  reversed;  and  it  was  or- 
dered,  that  the  judgment  be  reversed  and  ^  new  trial 
granted,  unless  the  plaintiff  should,  within  twenty  days, 
remit  the  excess  of  damages,  above  the  amount  claimed 
in  the  complaint.  A  remittitwr  was  accordingly  filed, 
whereupon,  the  court  affirmed  the  judgment  for  $2000, 
and  costs ;  and  the  defendant  took  this  appeal. 

Sessions,  for  the  appellant. 

Comstoek,  for  the  respondent. 

Jbtwett,  J. — ^All  the  issues  made  by  the  pleadings  in 
this  cause  are  impertinerU  and  foreign  to  the  merits  of 
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the  controversy  between  the  parties,  except  two ;  namely, 
the  issue  in  respect  to  the  commission  of  the  trespass 
complained  of,  and  the  issue  as  to  its  having  been  acci- 
dental on  the  part  of  the  defendant.  On  the  trial,  the 
defendant  offered  evidence  to  sustain  these  impertinent 
issues  on  his  part,  which  the  circuit  judge  excluded, 
thereby  holding,  that  the  court  was  not  bound  to  try 
fiuch  issues,  although  they  had  not  heexx  stricken  out,  but 
stood  upon  the  record ;  and  in  that,  I  think,  the  judge 
decided  correctly.  It  would  be  a  reproach  to  the 
administration  of  justice,  to  require  the  court  to 
'  *  ini  1  *^^^  ^^^^  issues  of  fact  as  are  wholly  impertineni 

-^  and  foreign  to  the  merits  of  the  case  between  the 
parties,  because  the  parties  should,  from  any  motive, 
think  proper  to  present  them  by  their  pleadings.  Sev- 
eral cases  were  cited  on  the  argument,  by  the  counsel  for 
the  defendant,  which,  he  seemed  to  suppose,  sustained 
the  point  which  he  made,  that  the  parties  had  a  right  to 
have  such  issues  of  fact  tried  by  the  jury  as  they  had 
thought  proper  to  make  by  their  pleadmgs,  however  im- 
pertinent ;  and  that  the  exclusion  of  evidence  pertinent 
to  sustain  them  by  the  judge,  was  erroneous.  But,  I 
think,  that  the  counsel  was  mistaken  in  respect  to  the 
principle  decided  by  those  cases. 

The  case  of  Meyer  v.  McLean  (1  Johns.  509)  is  one  of 
the  cases  cited.  There,  the  action  was  debt  on  a  judg- 
ment recovered  in  the  common  pleas ;  the  plea  was  nil 
debet;  under  which  a  notice  was  given  that  an  execution 
upon  the  judgment  had  been  levied  and  paid.  On  the 
trial,  after  the  plaintiff  had  produced  in  evidence  the 
record  of  judgment,  the  defendant  ofifered  evidence  to 
prove  the  special  matter  set  up  in  his  notice,  it  being 
admitted,  though  objected  to ;  the  defendant  had  a  ver- 
dict. A  motion  was  made  for  a  new  trial  on  two 
grounds:  1.  That  the  plea  was  not  an  answer  to  the 
\fc.'      '-  declaration :  2.  If  it  was  a  good  plea,  it  was  not  such  a 

plea  as  authorized  the  giving  of  any  special  matter  in 
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evidence  under  it.    But  the  court  decided,  that  by  going 
to  trial  on  the  plea  and  notice,  the  plaintiff  admitted  the 
plea  to  be  valid,  as  a  general  issue ;  that  the  judge  at  the 
circuit  was  not  to  decide  on  the  pleadings,  and  was, 
therefore,  right  in  admitting  the  evidence ;  that  a  new 
trial  was  never  granted  for  a  defect  in  the  pleadings.^ 
Subsequently,  a  motion  in  arrest  of  judgment  in  that 
cause  was  made  (2  Johns.  183),  on  the  ground  that  the 
plea  of  nil  debet  to  an  action  of  debt  on  a  judgment  was 
a  nullity;  but  the  court  said,  that  without  deciding 
whether  nil  debet  might  or  might  not  be  pleaded,  foi 
form's  sake,  and  as  an  issue  to  the  country,  for  the  pur 
pose  merely  of  upholding  notices  of  payment,  and  thu? 
secure  to  a  person  sued  on  a  judgment  of  one  of  ou. 
own  courts,  the  benefits  intended   by  the.  statute  ta 
facilitate  pleading  (1  R.  L.  346),  they  were  of  opinion, 
that  the  plaintiff  *having  treated  the  plea  as  a  r  ^  ^  r.< 
legal  plea,  and  having  gone  to  trial  upon  it,  he  ■■ 
could  not  then  allege  anything  against  it,  and  was  con 
eluded  by  his  own  acts. 

The  case  of  Reynolds  v.  Lounsbury  (6  Hill  534)  is 
another  of  the  cases  cited  for  the  purpose  mentioned.  It 
was  replevin  in  the  cepit ;  the  declaration  alleged  that 
the  defendant  took  the  property  in  question.  When  the 
cause  came  on  for  trial,  and  the  jurors  were  called, 
the  defendant  objected  that  the  issue  was  immaterial,  and 
the  court,  therefore,  had  no  authority  to  try  the  cause, 
because  it  was  not  alleged  in  the  declaration  that  the  de- 
fendant wrongfully  took  the  property,  as  the  statute  (2 
R  S.  528,  §  36)  required ;  the  objection  being  overruled, 
the  defendant  excepted.  The  court  decided,  that  the 
plaintiff  should  have  alleged,  that  the  defendant  wrong- 
fully  took  the  property ,  but  the  defect  was  cured  by  the 
verdict;  that  they  must  then  presume,  that  the  court 
would  not  have  allowed  a  recovery,  unless  it  appeared 
that  the  taking  was  wrongful.    That  a  fault  in  the  plead- 

I  See  White  v.  Spencer,  14  N.  T.  947,  251. 
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ings  was  not  a  proper  ^ound  for  tendering  a  bill  of 
exceptions;  that  after  the  defendant  had  omitted  to 
demur  to  the  declaration,  he  could  only  take  an  objec- 
tion to  its  sufficiency,  by  motion  in  arrest  of  judgment 
or  a  writ  of  error. 

It  is  obvious,  that  these  cases  do  not,  in  the  least  de- 
gree, sustain  the  principle  contended  for  by  the  counsel 
for  the  defendant,  that  the  judge  at  the  circuit  is  bound 
to  admit  evidence  to  sustain  the  issues  of  fact  made  by 
the  pleadings,  although  impertinent  to  the  merits  of  the 
cause,  and  submit  them  to  the  jury.  They  merely  show, 
that  where  matter  material  to  the  merits  of  the  cause  is 
alleged  by  an  informal  pleading,  or  material  matter  is 
omitted  to  be  alleged  in  a  pleading  otherwise  formal,  if 
the  party  does  not  demur,  but  goes  to  trial  upon  such 
pleading,  he  is  concluded  by  the  verdict ;  and  to  that 
eflfect  is  the  statute.  (2  K  S.  424,  §§  7,  8 ;  also  601,  §  60 ; 
Code,  c.  6.)  They  do  not  show  that  it  is  erroneous,  for 
the  judge  who  tries  the  cause  to  exclude  the  evidence 
offered  upon  issues  of  fact  made  by  the  pleadings,  which 
are  wholly  imperHnerU  to  the  merits  of  the  controversy 
involved  in  the  suit. 

*  _  ♦The  trespass  complained  of  was  clearly 
-'  proved,  and  there  was  no  evidence,  given  or  of- 
fered, tending  to  show  that  it  was  the  result  of  accident. 
Conceding  that  the  evidence  offered  to  be  given,  would 
have  shown  sufficient  ground  of  provocation  to  induce 
the  defendant,  under  the  unmediate  influence  of  the 
passion  thus  wrongfully  excited  by  Howe,  to  inflict  per- 
sonal violence  upon  him,  at  the  time  the  assault  was 
made  upon  the  plaintiff,  it  would  not,  in  the  least,  have 
tended  to  show  that  the  defendant,  accidentally,  hit  the 
plaintiff,  in  an  attempt  to  strike  Howe. 

It  is  true,  that  under  the  general  issue,  or  denial  of 
the  fact  charged,  the  defendant,  in  mitigation  of  dam- 
ages, may  give  in  evidence  a  provocation  by  the  plaintiff, 
if  it  be  so  recent  and  immediate  as  to  induce  a  presump- 
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tion,  that  the  violence  was  committed  under  the  imme- 
diate influence  of  the  passion  thus  wrongfully  excited 
by  the  plaintiff.  {Lee  v.  WooUey^  19  Johns.  319 ;  Cush- 
man  v.  WaddeUy  1  Bald.  58 ;  Maithews  v.  Terry ^  10 
Conn.  455.) 

The  defendant,  in  his  answer,  does  not  set  up,  that  he 
was  provoked, by  any  actof  the  plaintiff, or  of  any  other 
person,  at  any  time,  to  commit  the  alleged  violence  upon 
her.  It  was  virtually  disclaimed  by  his  answer,  as  also 
by  the  course  of  the  trial,  that  she  was  the  object  to 
which  the  blows  given  by  him  were  aimedj  or  that  she 
had  in  any  manner  provoked  him  to  violence.  But  if 
it  be  claimed,  that  evidence  in  mitigation  of  damages, 
under  an  answer  denying  the  trespass,  was  admissible, 
as  no  doubt  it  was,  it  is  a  sufficient  answer  to  say,  that 
the  provocatiou  offered  to  be  proved  was  neither  recent^ 
nor  of  a  character  which  should  in  any  respect  mitigate 
the  damages  for  the  trespass  committed.  The  plaintiff 
had  neither  done, nor  offered  to  do,any  injury  to  the  de- 
fendant ;  she  was  more  than  thirty  years  of  age,  owing 
no  service  or  duty  peculiar  to  him,  whose  conduct  be 
had  no  claim  of  right  to  govern  or  control ;  nearly  a 
year  had  elapsed  from  the  time  she  left  the  defendant's 
house,  under  the  influence  of  Howe,  and  took  up  her 
abode  at  the  house  of  Dorman,  where  she  had  since 
resided.  And  although  she  had  continued  to  live  there, 
as  was  alleged,  in  contempt  of  the  *just  re-  p  ^^  ^q. 
straints  of  morality  and  decorum,  the  defendant 
did  not  stand  in  a  position,  or  hold  any  relation  with 
her,  enabling  him  to  claim  any  better  ground  than  any 
other  good  citizen  could,  to  mitigate  the  damages  for 
personal  violence  upon  her,  by  reason  of  excited  feelings 
from  such  a  cause.  The  damages  sustained  by  the  plain- 
tiff could  not  be  mitigated,  by  evidence  that  she  was 
dissolute  in  her  conduct.  She  was  entitled  to  the  same 
measure  of  damages  for  the  trespass,  as  she  would  have 
been,  if  she  had  sustained  a  good  character  for  virtue. 
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The  evidence  offered  and  excluded,  was  not  admissible, 
to  impeach  the  credit  of  the  witness  Howe.  To  do  that, 
the  evidence  must  be  confined  to  his  general  reputation, 
and  cannot  be  permitted  as  to  particular  facts ;  for  every 
man  is  supposed  to  be  capable  of  supporting  the  one, 
but  it  is  not  likely,  that  he  should  be  prepared  to  answer 
the  other,  without  notice ;  and  unless  his  general  char- 
acter only  be  in  issue,  he  has  no  notice.  (2  Phil.  Ev. 
431 ;  Cowen  &  HilFs  Notes,  764-68 ;  Jackson  v.  Leivis,  13 
Johns.  504.) 

The  complaint  concludes  by  claiming  $2000  damages, 
for  which  the  plaintiff  demanded  judgment;  the  jury, 
by  their  verdict,  assessed  the  damages  at  $3000.  The 
counsel  for  the  defendant  objected  to  the  receiving  of 
the  verdict,  on  the  ground  that  the  damages  assessed 
exceeded,  by  $1000,  the  damages  laid  in  the  complaint ; 
upon  which,  the  circuit  judge  ordered  that  the  com- 
plaint be  amended,  to  conform  with  the  verdict,  and 
received  the, verdict;  to  which  there  was  an  exception. 
The  complaint  being  amended  in  that  particular,  a 
judgment  was  entered  upon  the  verdict  for  $3000  dam- 
ages, besides  costs ;  and  from  this  judgment  the  defend- 
ant appealed  to  the  general  term  of  the  supreme  court. 
That  court  reversed  the  order  of  the  oircuit  judge, 
authorizing  the  amendment,  and  determined,  that  the 
judgment  so  entered  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  unless  the  plain- 
tiff should,  within  twenty  days  thereafter,  remit  the 
excess  of  damages  beyond  the  amount  claimed  by  the 
*  1  nc;  1  c^^^pl^^*;  ^P^^  which,  the  plaintiff  remitted  *to 
J  the  defendant  such  excess,  and  thereupon,  a  judg- 
ment was  entered  in  the  supreme  court,  that  the  judg- 
ment recovered  by  the  plaintiff  stand  ratified  and  con- 
iirmed  for  the  balance  of  said  damages,  and  that  the 
plaintiff  recover  against  the  defendant  the  sum  of  $2000 
damages,  with  interest  thereon  from  the  time  of  the 
verdict  Before  the  adoption  of  the  code,  it  was  well 
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settled,  that  the  supreme  court  had  no  power  to  allow  an 
amendment  of  a  declaration,  after  verdict,  by  inweasing 
the  amount  of  damages  claimed,  to  correspond  with  the 
amount  of  the  verdict ;  except  upon  the  condition  that 
the  plaintiff  relinquished  the  verdict,  paid  the  defend- 
ant's costs  of  the  trial,  and  consented  to  a  new  trial. 
{Dix  V.  i)ey,  3  Wend.  366;  Ourtiss  v.  Lawrence,  17  Johns. 
111.)    The  code  has  not  changed  this  rule. 

These  cases  also  show,  that  the  plaintiff  had  a  right  to 
enter  a  remiUitur  for  the  excess  of  damages  found  by  the 
jury,  over  and  above  the  amount  claimed  by  the  com- 
plaint, and  to  enter  a  judgment  for  the  amount  so 
claimed.  But  if  the  plaintiff  had  made  up  a  record 
and  taken  judgment  therein  for  the  whole  amount  of 
the  verdict,  as  the  damages  claimed  by  the  complaint 
were  less  in  amount  than  the  verdict,  it  would  have 
•>een  erroneous.  The  complaint  being  amended  by  order 
of  the  circuit  judge,  so  as  to  claim  damages  to  the  amount 
of  $3000,  the  judgment  entered  upon  the  verdict,  under 
the  complaint  as  amended,  so  long  as  the  order  and 
amendment  stood,  was  regular  on  its  face,  and  no  error 
appeared  therein.  When  the  court,  at  general  term,  on 
appeal,  reversed  that  order,  I  think,  it  had  power,  and 
that  it  was  right,  to  reverse  the  judgment,  and  to  restore 
the  plaintiff  to  the  right  which  she  had,  at  the  time  the 
order  was  made,  to  remit  the  excess  of  the  verdict  and  to 
enter  a  judgment  under  the  complaint  for  the  balance; 
and  to  refuse  a  new  trial,  in  the  event  of  such  remis- 
sion; ^thereby  placing  the  parties  in  the  posi-  p^^r>^ 
tion  as  to  their  rights  which  they  occupied  at  ^ 
the  time  the  order  was  made  by  the  circuit  judge. 
(Code,  tit.  11,  §§  330,  348.) 

Judgment  affirmed. 

Foot,  J.,  dissented 
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Brown  v.  Brown  et  al. 
Right  of  Appeal. 

No  Appeal  lies  to  the  court  of  appeals,  firom  the  judgment  of  the 

court,  in  action  originallj  commenced  in'  a  justice's  court,  and  transferred 
.  to  the  common  pleas,  on  a  plea  of  title. 

Motion  to  dismiss  appeal.  This  action  was  originally 
commenced  in  a  court  of  a  justice  of  the  peace,  at  the 
town  of  Truxton,  in  the  county  of  Cortland,  on  the  13th 
July  1846.  The  defendants  set  up  title' to  land,  and  the 
action  was  transferred,  pursuant  to  statute,  to  the  court 
of  common  pleas  of  that  county.  It  was  pending  in 
that  court  on  the  first  of  July  1847,  and,  by  the  new  con- 
» 107  1  s*^*^*^^^>  transferred  to  the  *supreme  court.  It 
J  was  there  finally  tried  on  the  8th  May  1849,  and 
judgment  rendered,  at  the  general  term,  in  May  1850. 
From  that  judgment  there  was  an  appeal  to  this  coort, 
and  a  motion  to  dismiss. 

SaUard,  for  the  motion. 

Oomstock,  contril. 

Foot,  J. — ^The  motion  must  be  granted.  The  cause 
was  originally  commenced  in  a  justice's  court,  and  by 
the  provisions  of  the  code,  this  court  has  no  jurisdiction 
of  it.  Although  conmienced  before,  it  was  tried  and 
decided  in  the  supreme  court,  after  the  enactment  of  the 
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code,  and  to  sach  a  case  this  conrt  has  decided  that  the 
code  applies.    {Chrover  v.  Coon^  1  N.  Y.  536.) 

Appeal  dismissed,  with  costs.* 


SoHROEPPEL  and  another  v.  CoBNiiia.  ^ 
Usury, — Trover. — Statute  of  Limitations. 

Where  a  borrower  assigns  to  the  lender,  certam  bonds  and  mortgages,  hi  con- 
sideration of  a  loan  of  monej,  at  a  usurious  rate  of  interest,  the  title  does 
not  pass,  and  an  action  of  trorer  will  lie  to  reoover  the  same. 

Where  a  lender  upon  usury  receives  securities .  from  the  borrower,  the  latter 
has  an  immediate  right  of  action,  in  trover,  and  the  statute  runs  in  favor 
of  the  lender,  from  that  time. 

80,  also,  the  statute  runs  against  an  action  to  reoorer  the  excess  realiaed  on 
such  s^urities,  from  the  time  they  were  receiyed. 

Bchroeppel  v.  CToming,  10  Barb.  576,  affirmed. 

^Appeal  from  the  general  term  of  the  Su-  p  «  ^^g 
preme  Court,  in  the  fifth  district, where  ajudg- 
ment  of  nonsuit  had  been  afllrmed.    (Reported  below, 
10  Barb.  676.) 

This  was  an  action  of  assumpsit  to  recover  an  excess  of 
money  alleged  to  have  been  received  by  the  defendant, 
beyond  the  principal  and  legal  interest,  upon  a  loan  of 
money  claimed  to  have  been  made  to  the  plaintiff, 
Schroeppel.     The  other  plaintiff,  Soule,  was  joined  as 

»  To  the  same  effect,  see  Pugsley  «.  Kisselburgh,  10  N.  Y.  420;  and  Wfg- 
gms  V.  Talfauadge,  7  How.  Pr.  404.  The  act  of  1867,  c.  728,  authoriaee 
an  appeal  in  such  case,  if  allowed  before  the  end  of  the  next  term  after  judg- 
ment entered.  See  Wait  v.  Van  Allen,  22  N.  Y.  819  }  Flora  v.  Carbean, 
88  Ibid.  in. 
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the  general  assignee  of  Schroeppel,  for  the  benefit  of  his 
creditors. 

In  1837,  the  defendant  had  money  which  he  said  he 
could  or  would  loan,  and  also  some  real  estate  in  Syra- 
cuse, which  he  desired  to  part  with,  and  he  inquired  of 
Schroeppel's  agent,  whether  he  did  not  think  the  latter 
would  take  it ;  expressing  a  willingness  to  take  security 
for  the  whole,  and  give  a  long  credit. 

A  negotiation  was  subsequently  opened  between  the 
parties,  which  resulted  in  a  contract,  dated  the  26th  June 
1837,  whereby  Corning  agreed  to  loan  Schroeppel  a  sum 
of  $7500,  for  .the  term  of  ten  years,  and  to  sell  him  the 
property  in  Syracuse  for  $16,400 ;  and  Schroeppel  agreed 
to  assume  all  payments  due  on  the  lots,  amounting  to 
$5156.94,  and  to  secure  the  balance  to  Corning  by  good 
and  approved  bonds  and  mortgages. 

The  agreement  was  consummated  on  the  10th  July 
1837.  The  defendant  advanced  to  Schroeppel  the  sum 
of  $7500  in  -cash,  and  conveyed  to  him  the  property  at 
the  valuation  fixed.  Schroeppel  assumed  the  incum- 
brances; gave  his  own  bond  and  mortgage  for  $5063, 
payable  in  ten  years;  and  assigned  to  Coming  the 
several  bonds  and  mortgages  of  other  persons,  amounting 
in  the  aggregate  to  $13,546.06.  These  amounts  were 
intended  to  balance  each  other,  and  were  made  to  do  so. 

The  real  estate  conveyed  by  Coming  was  proved  to 
have  been  worth  much  less  than  the  price  named;  it 
was  claimed  to  have  been  worth  not  more  than  $8800. 
Schroeppel's  bond  was  prosecuted,  on  a  default  in  the 
payment  of  interest,  and  a  judgment  perfected  thereon 
in  1838,  upon  which  the  interest  was  paid  annually, 
until  1847,  when  the  whole  amount,  $5565.62,  was  paid. 

Among  the  bonds  and  mortgages  assigned  to  Corning 
was  one  against  one  Anderson  for  $10,202,  of  which 
only  $7946.09  was  assigned,  Schroeppel  retaining  the 
residue.  This  mortgage  was  foreclosed  in  1838,  in  the 
name  of  Corning ;  the  amount  of  it  collected  under  the 
106 


m. 


Digitized  by 


Google 


1861.]  ScHBOKPPBL  V.  Corning.  108  a 

Opinion  of  the  Court,  per  Gabdinbb,  J. 

decree ;  the  amount  of  ScroeppeFs  interest  paid  to  him, 
and  the  residue  to  Corning.  The  payments  to  the  d^ 
fendant  under  that  decree,  within  six  years  before  the 
commencement  of  this  action,  amounted,  in  the  aggre- 
gate, principal  and  interest,  to  $8092.07. 

The  plaintiff,  Schroeppel,  in  1844,  had  brought  an 
action  of  trover  for  the  three  bonds  and  mortgages  as- 
signed, in  which  he  recovered  a  verdict  (5  Den.  236) ; 
but  a  new  trial  was  granted,  on  the  ground  that  the 
cause  of  action  was  barred  by  the  statute  of  limitations ; 
which  was  affirmed  by  this  court,  upon  a  technical  point 
(1  N.  Y.  132.) 

On  the  trial  of  the  cause,  in  October  1849,  the  court 
nonsuited  the  plaintiff,  and  the  judgment  perfected 
thereon  having  been  affirmed  at  general  term,  the  plain- 
tiff took  this  appeal. 

Com^ock,  for  the  appellants. 

Sessions,  for  the  respondent 


Gabdiner,  J. — ^The  agreement  of  the  26th  June  1837, 
between  Corning  and  Schroeppel,  did  not  amount  to  a 
loan,  but  a  contract  for  a  loan.  There  must  be  a  loan  of 
money  to  constitute  usury ;  there  was,  therefore,  no  loan 
until  the  10th  of  July  1837,  when  the  money  was  ad- 
vanced, and  the  land  conveyed,  and,  of  course,  no  usury, 
and  no  excess,  by  way  of  premium  for  the  use  of  money, 
over  and  above  the  legal  rate  of  interest.  To  call  this 
transaction  an  executed  contract,  is  merely  to  say  that  a 
loan,  in  pursuance  of  a  previous  agreement,  is  executed, 
in  such  a  sense,  that  the  borrower  cannot  avoid  the  con- 
tract; this  would  be,  in  effect,  to  repeal  the  statute 
against  usury. 

II.  The  action  is  barred  by  the  statute  of  limitations. 
The  plaintiff  contends,  that  the  contract  consummated 

107 


Digitized  by 


Google 


^^^'^: 


108  b  SoHKOEPPEL  V.  CoROTNG.  [Deo. 

Opinion  of  the  Court,  per  Gaboutsb,  J. 

on  the  10th  of  July  1837,  was  entire ;  that  the  sale  of  the 
land,  and  the  other  provisions  of  the  agreement,  were 
but  a  cover  to  conceal  a  loan  of  money,at  a  rate  of  inter- 
est prohibi  ted  by  statute.  The  excess,  whether  in  money 
or  in  land,  and  securities  considered  as  money,  by  the 
understanding  of  the  parties,  was,  so  far  as  it  was  de- 
rived from  the  bonds  and  mortgages  assigned,  i*eceived, 
when  the  loan  was  made.  They  were  received  as  cash, 
inpayment  for  the  real  estate,  which  was  also  advanced 
as  cash  ;  and  the  excess  of  price  over  the  cash  value  of 
the  land,  is  the  usury  claimed  in  this  action. 
*  109 1  *'i'^^  plaintiflf  is  not  at  liberty  toconsider  this 
as  a  money  transaction  throughout,  in  order  to 
make  out  a  usurious  loan,  and  then  to  call  the  bonds 
and  mortgages  chosesin  action,witha  view  to  avoid  the 
statute  of  limitations,  claiming  that  nothing  was  re- 
ceived^within  the  meaningof  the  statute,  by  the  usurer, 
until  the  mortgagors  paid  money  upon  the  securities. 

Suppose,  A.  should  advance  to  B.  $1000,  at  seven  per 
cent., and  makeit  a  condition  of  the  loan,  that  the  latter 
should  sell  to  the  lender  a  bond  and  mortgage,  well  se- 
cured, at  a  discount  of  fifty  per  cent. ;  the  transaction 
would  be  usurious.  The  excess  of  interest  would  be 
equivalent  to  the  discount  stipulated,  and  it  would 
be  received,  when  the  mortgage  was  transferred  by  the 
borrower  to  the  lender ;  the  excess  would  then  be  paid. 
In  this  case,  Corning  charged,  it  is  claimed,  $7500  more 
than  the  land  was  worth,  which  he  imi)osed  upon 
Schroeppel ;  the  latter  was  to  pay  in  bonds  and  mort- 
gages, which  were  unquestionably  good ;  and  the  effect 
of  the  arrangement  was  the  same,  as  if  the  excess  in 
value  of  the  land  had  been,  at  the  time,  deducted  from 
the  bonds  and  mortgages  assigned. 

As  this  was  more  than  six  years  prior  to  the  com- 
mencement of  the  suit,  the  statute  of  limitations  is  a 
perfect  defence  to  the  action.* 

1  In  the  qpinioD,  a  majoritj  of  tlie  eooii  ooncnnod. 
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Paige,  J.  {DisserUing,) — The  evidence  in  this  case  was 
sufficient  to  entitle  the  plaintiflfe  to  have  the  question  of 
usury  submitted  to  the  jury.  If  the  real  character  of 
the  agreement  was  a  loan,  and  the  taking  of  the  lands 
was  imposed  as  a  condition  of  the  loan,  the  whole  trans- 
action was  tainted  with  usury ;  and  the  assignment  of 
the  three  bonds  and  mortgages  to  the  defendant,  as  well 
as  the  bond  and  mortgage  of  Schroeppel,  were  void.  (19 
Johns.  509.)  The  loan  of  the  money,  the  execution  of 
the  bond  and  mortgage  of  Schroeppel,  the  assignment 
of  the  three  bonds  and  mortgages,  and  the  sale  of  the 
land,  were  parts  of  one  entire  ^agreement.  The  p  ^  -^/v 
usury  consisted  in  the  excessive  price  of  the  '- 
land ;  this  excess  formed  a  part  of  the  consideration  of 
the  bond  and  mortgage,  executed  by  Schroeppel,  and  of 
the  assignment  of  the  three  bonds  and  mortgages. 

The  assignment  of  these  three  bonds  and  mortgages 
cannot  be  sustained,  as  a  part  execution  of  the  usuri- 
ous contract.  It  was  not  made  and  delivered  as  a  pay- 
ment of  a  previous  usurious  debt ;  but  it  was  given  in 
payment,  or  as  a  security  for  the  payment,  of  a  loan  of 
money,  made  at  the  same  time,  under  an  agreement 
tainted  with  usury.  On  the  10th  of  July  1837,  when 
the  usurious  agreement  was  carried  into  eflfect,  Schroep- 
pel was  acting  under  the  pressure  of  the  same  necessity 
which  compelled  him  to  sign-  the  memorandum  of  the 
agreement  on  the  26th  of  June  1837.  (Story's  Eq.  Juris. 
§§  302,  345.)  On  this  argument,  we  must  regard  it  as 
conceded,  that  the  assignment  of  the  three  bonds  and 
mortgages  was  exacted  as  a  condition  of  the  loan ; 
and  being  so,  the  statutes  of  usury  expressly  avoid  it 
They  make  void  all  bonds,  conveyances,  Ac,  and  all 
other  contracts  or  securities,  whereby  there  shall  be 
reserved  or  taken,  or  secured,  or  agreed  to  be  reserved  or 
taken,  any  greater  sum  or  value  than  seven  per  cent,  for 
the  loan  o^  money.  (1  R.  S.  772,  §  5;  Act  of  1837,  c 
480.) 
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The  principal  question  on  this  appeal  is,  whether  the 
action  of  the  plaintifife  is  barred  by  the  statute  of  limita- 
tions. It  is  insisted  on  the  part  of  the  defendant,  that 
the  assignment  of  the  three  bonds  and  mortgages  was 
delivered  and  received  in  payment  of  the  usurious  loan, 
and  that  the  action  to  recover  the  usurious  Excess  of 
money  or  value,  then  accrued.  It  is  also  insisted,  that 
this  action  is  in  aflSrmance  of  the  contract,  and  admits 
its  validity;  and  being  so,  that  the  plaintiffs  are  estopped 
from  denying  that  the  assignment  conveyed  to  the  de- 
fendant the  title  to  the  three  mortgages.  And  it  is  also 
contended,  that  the  pendency  of  the  action  of  trover  is  a 
bar  to  this  action. 

I  agree  with  Chief  Justice  Beardsley,  that  the  taking 
and  receiving,  by  the  defendant,  of  the  three  bonds  and 
mortgages,  under  the  assignment  of  Schroeppel,  was  a 
♦  111  1  "'^^^g^l  taking,  *and  in  itself  a  conversion. 
^  (6  Denio  240.)  The  act  of  receiving  the  bonds 
and  mortgages,  being  in  violation  of  the  statutes  of 
usury,  was  an  illegal  act ;  and,  if  illegal,  it  was  neces- 
sarily wrongful.  The  defendant  received  the  mortgages 
as  owner;  and  he  assumed  a  dominion  over  them,  in 
exclusion  of  the  right  of  Schroeppel.  The  manual 
delivery  by  Schroeppel,  did  not  make  the  possession  of 
the  defendant  rightful ;  it  was  not  a  voluntary  delivery; 
and,  as  such,  is  regarded  'in  law  as  the  result  of  moral 
compulsion.  A  borrower,  on  usurious  terms,  is  not  a 
free  agfent ;  he  is  considered  the  slave  of  the  lender ;  he 
is  compelled  to  submit  to  the  terms  which  oppression 
and  his  necessities  impose  upon  him.  (1  Story's  Eq. 
Juris.  §  302;  20  Johns.  293;  5  Denio  240;  2  Brod.  & 
Bing.  2;  7  Bing.  97;  2  Adol.  &  Ellis  12;  1  Hill  314.) 
Where  a  purchaser  under  a  contract  of  sale,  fraudulently 
obtains  the  possession  of  goods,  by  a  voluntary  delivery 
of  the  seller,  his  receipt  of  the  goods  is  deemed  in  law  a 
tortious  taking ;  and  trover  lies  for  the  goods,  without 
a  previous  demand.  (1  Hill  313-14;  22  Pick.  18,  20;  5 
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Id.  197.)  A  delivery  of  property  by  the  owner,  to  make 
the  possession  of  the  deliveree  rightful,  must  be,  "un- 
clouded by  fraud  or  duress."  (1  Hill  314.)  If  the 
taking  and  receipt  of  the  three  mortgages  by  the  defend- 
ant was  a  wrongful  taking,  and  in  itself  a  conversion, 
the  right  of  action  to  sue  in  trespass  or  trover,  for  such 
taking,  accrued  on  the  day  the  securities  came  to  the 
defendant's  hands;  and,  consequently,  the  action  of 
trover  commenced  by  Schroeppel  in  1844,  is  barred. 

It  does  not  necessarily  follow,  because  the  action  of 
trover  is  barred  by  the  statute  of  limitations,  that  the 
present  action  to  recover  from  the  defendant  the  usuri- 
ous interest  paid  to  him  by  Schroeppel,  is  also  barred. 
The  two  actions  depend  upon  different  principles,  and 
did  not  necessarily  accrue  at  the  same  time.  The  action 
of  trover  accrued,  when  the  mortgages  were  tortiously 
taken  by  the  defendant;  the  present  action,  being  an 
action  of  assumpsit,  accrued  when  the  usurious  interest 
was  actually  received  by  the  defendant.  The  former 
action  may  be  barred,  while  the  latter  may  remain  in 
full  force. 

♦Where  goods,  tortiously  taken,  are  sold  by  p  ^^  -  -  ^ 
the  tort-feasor,  it  is  well  settled,  that  the  owner  ^ 
t)f  the  goods  has  an  election  of  remedies;  he  may  either 
bring  trover  or  trespass  for  the  original  taking,  or  waive 
the  tort  and  bring  an  action  for  money  had  and  received, 
to  recover  the  proceeds.  (1  Hill  240,  and  note ;  Lamb  v. 
Clarkj  5  Pick.  197 ;  Jones  v.  Hoar,  5  Id.  285,  and  note ;  4 
Barb.  42.)  When  the  owner  waives  the  tort  and  brings 
assumpsit,  the  tort-feasor  cannot  allege  his  own  wrong, 
for  the  purpose  of  carrying  back  the  injury  to  the  time 
of  the  original  taking,  in  order  to  let  in  the  statute  of 
limitations.  (5  Pick.  197.)  In  the  action  of  assumpsit^ 
the  owner  can  recover,  if  the  money  on  the  sale  was 
received  by  the  defendant  within  six  years,  although  an 
an  action  for  the  original  taking  is  barred  by  the  stat- 
ute.   The  owner  has  a  right  to  consider  the  defendant 
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as  his  agent  or  trustee,  and  to  compel  him  to  pay  over 
the  money  when  received  by  him.  When  the  tort  is 
waived  and  asmrnpait  is  brought,  the  receipt  of  the 
money  on  the  sale  of  the  goods  gives  the  cause  of  actioui 
and  not  the  original  tortious  taking.  {Larnb  v.  Clai^k,  5 
Pick.  197-98;  Hughes  v.  Thomas,  13  East  478,  480,  481, 
486;  Hambly  v.  TroU,  1  Cowp.  376-77,  per  Lord  Mans- 
field.) The  plaintiff  who  waives  the  tort  and  brings 
assvmpsU,  does  not  affirm  the  tortious  act,  but  merely 
waives  his  claim  to  damages  for  a  wrong,  and  seeks  to 
recover  only  the  proceeds  of  the  sale.  {Yoimg  v.  Mar^ 
shaU,  8  Bing.  43,  Bosanquet,  J.) 

Upon  this  principle,  that  of  waiving  the  tort  and 
suing  for  money  had  and  received,  I  am  inclined  to 
believe,  that  the  plaintiffs  can  recover  all  the  moneys 
received  by  the  defendant,  within  six  years,  on  the  three 
mortgages  assigned  to  him  by  Schroeppel,  without  being 
restricted  to  the  amount  of  the  usurious  excess.  It  will 
be  remembered,  that  the  assignment  of  these  mortgages 
was  absolutely  void,  under  the  statute  of  usury,  ana 
passed  no  title  whatever  to  the  defendant ;  this  was  so 
held  by  all  the  justices  of  the  supreme  court,  in  5  Denio 
240, 247.  The  assignment  being  absolutely  void,  cannot 
be  regarded  as  a  part  payment  of  the  usurious  loan ;  in 
*  11^  1  ^^^^^  ^^^^>  ^^^  right  of  recovery  would  be  .*lim- 
'^  ited  to  the  usurious  excess.  In  Hargreaves  v. 
Hutchinson  (2  Ad.  &  E.  12),  and  in  Tregonmg  v.  AUenr 
borough  (7  Bing.  97),  the  sales  of  the  malt  and  silks  were 
held  to  be  neither  payment,  nor  security  for  the  payment, 
of  the  usurious  loan.  And  in  both  these  cases,  tiie  entire 
value  of  the  goods  was  recovered  in  trover,  from  the 
lender,  without  any  deduction  on  account  of  the  sum 
actually  loaned  and  legal  interest. 

If,  in  this  case,  there  had  been  a  previously-existing 
usurious  debt,  and  the  three  mortgages  had  been  volun- 
tarily assigned  by  Schroeppel,  as  payment,  when  he  was 
not  acting  under  the  pressure  of  the  original  necessity, 
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wfaidb .  oompelied  him  to  submit  to  the  oppressive  terms 
of  the  lender,  the  assignment  would  have  been  a  valid 
payment,  to  the  extent  of  the  sum  actually  advanced, 
and  leg^  interest,  and  only  the  usurious  excess  could 
have  been  reclaimed.  (1  Johns.  Cas.  158 ;  7  Paige  639 ; 
1  Story's  Eq.  Jur.  «  345;  2  Hill  524.) 

The  statute  remedy  for  the  recovery  of  the  usurious 
^cess,  applies  only  when  the  lender  takes  and  receives 
from  the  borrower  money,  goods  or  things  in  action 
which  are  a  valid  payment  of  the  principal  actually  lent 
and  l^al  interest^  and  which,  to  that  extent,  cannot  be 
reclaimed  by  the  borrower;  as,  when  he  voluntarily 
pays  a  pre-existing  usurious  debt  In  such  case,  the 
only  remedy  of  the  borrower  is  to  sue  for,  and  recover 
back  the  sum  or  value  paid  above  principal  and  legal 
interest  But  when  the  value  of  goods  or  things  in 
action  taken  and  received  by  the  lender,  may  be  recov- 
ered by  the  borrower,  on  the  ground  that  the  acqui- 
sition by  the  lender  was  illegal  and  tortious,  the  statute 
remedy  has  no  application.  In  such  case,  the  borrower 
has  a  better  remedy,  in  trespass  or  trover,  for  the  whole 
value  of  the  property,  or  in  assmnpsit  for  the  proceeds. 

The  plaintifiGs,  in  th^  complaint,  limit  their  claim  to 
tile  excess  received  by  the  defendant  above  the  sum  act- 
ually lent,  and  the  value  of  the  real  estate  conveyed^ 
with  legal  interest. '  The  principal  question  in  the  cause 
Is,  whether  the  action  to  recover  this  excess  is  barred  by 
the  statute  of  limitations.  If  the  right  of  action  accrued, 
when  the  mortgi^es  were  assigned,  the  action  *is  r-  ^  ^^^ 
barred ;  if  it  accrued,  when  the  moneys  due  on  '• 
the  mortgages  were  received  by  the  defendant,  the  action 
is  not  barred.  I  have  already  expressed  the  opinion^ 
that  &e  right  of  action  in  this  suit  did  not  accrue,  until 
the  moneys  due  on  the  D^rtgages  were  received  by  the 
defendant  As  the  asaognment  of  the  mortgages,  being 
absolutely  void,  passed  no  title  to  the  defendant,  the 
"plainiifib  have  the  right  to  waive  the  tort  of  the  illegal 
6  N.  Y.— 8  113 
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taking,  and  to  concrider  the  defendant  as  holding  the 
mortgages  as  the  mere  agent  or  trustee  of  Schroeppel, 
and  to  compel  him,  by  an  action  for  money  had  and 
received,  to  pay  over  the  moneys  due  on  the  mortgages, 
when  received. 

The  neglect  of  Schroeppel  to  appear  in  the  suit  on  hie 
bond  and  set  up  the  defence  of  usury,  estops  the  plain- 
tiffs from  denying  that  the  amount  recovered  in  that 
suit  was  justly  and  legally  due  to  the  defendant  (3 
Johns.  Ch.  395 ;  9  Paige  395.)  The  amount  paid  upon 
the  judgment  may  be  regarded  as  paid  on  account  of  the 
principal  actually  lent  and  legal  interest ;  the  moneys 
first  paid  by  a  borrower  are  applicable  to  such  payment 
(7  Met  525.) 

A  borrower  may,  in  his  action,  limit  his  claim  to  the 
usurious  excess  re(ieived  by  the  lender.  The  plaintiflb, 
by  so  limiting  their  claim  in  this  suit,  do  not  affirm  Ihe 
usurious  contract,  and  admit  that  the  assignment  of  the 
three  mortgages  passed  the  title  to  the  defendant  The 
action  is  founded  on  the  assumption  of  the  usurious 
character  of  the  agreement,  and  of  its  original  invalidity ; 
and  the  whole  right  to  recover  rests  on  this  basis. 
Where  a  party  waives  a  tort  and  brings  assumpsit,  he 
does  not  affirm  the  tortious  act,  but  merely  waives  his 
claim  to  damages  for  a  wrong.  (8  Bing.  43,  Bosanquet, 
J.)  The  claim  of  the  borrower  is  limited  to  the  usurious 
excess,  where  he  is  precluded  from  a  more  extensive 
recovery,  by  means  of  a  voluntary  payment  of  a  previ- 
ous usurious  debt,  or  where  he,  being  willing  to  do 
equity,  voluntarily,  in  his  complaint,  limits  himself  to 
such  excess.  A  waiver,  by  the  borrower,  of  his  claim  to 
such  portion  of  the  proceeds  of  property  delivered  to  the 
^  lender  under  a  usurious  *agreement,  as  is  neces- 

J  sary  to  repay  principal  and  legal  interest,  does 
not  deprive  him  of  his  right  to  claim  the  usurious  excess. 
In  this  case,  even  if  the  assignment  of  the  three  mort- 
gages is  regarded  as  payment,  it  can  only  be  so,  to  the 
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extent  of  the  principal  and  legal  interest;  and  to  that 
extent  only,  can  the  assignment  be  considered  as  passing 
an  interest  to  the  defendant ;  as  to  the  usurious  excess, 
the  assignment  is  void ;  for  the  payment  of  usury  is  void. 
As  to  such  excess,  the  defendant  may  be  considered  the 
trustee  of  Schroeppel ;  and,  as  such,  obligated  to  pay  to 
him  all  the  moneys  received,  over  and  above  the  amount 
of  the  principal  and  legal  interest. 

The  plainti£&  in  their  suit  had  an  election  of  reme- 
dies :  1.  They  could  have  sued  in  trespass  or  trover,  and 
recovered  the  entire  value  of  the  mortgages  assigned  to 
the  defendant :  or,  2.  They  could  have  waived  the  tort 
of  the  illegal  taking,  and  recovered,  in  an  action  for 
money  had  and  received,  all  the  moneys  received  on  the 
mortgages  by  the  defendant,  or  any  sum  less  than  the 
whole  amount  to  which  they  chose  to  limit  thoir  claim ; 
or,  3.  They  might  have  assumed  that  the  assignment,  or 
the  moneys  received  on  the  mortgages,  were  a  valid 
payment  to  the  extent  of  the  principal  actually  lent,  and 
legal  interest,  and  have  brought  an  action  founded  on 
the  statute,  or  an  action  of  asmmpmt  at  common  law,  to 
recover  the  usurious  excess. 

A  large  portion  of  the  moneys  due  on  the  three  mort- 
gages was  received  by  the  defendant,  within  six  years 
next  preceding  the  commencement  of  this  suit.  The 
action  of  the  plaintiff  is  not,  therefore,  barred  by  the 
statute  of  limitations.  The  remedy  given  by  statute  for 
the  recovery  of  usurious  interest  paid  to  the  lender,  is 
merely  cumulative.  The  statute,  in  providing  this 
remedy,  does  not  take  away  the  common-law  remedy  of 
assvmpsU  for  money  had  and  received.  (20  Johns.  292-3.) 
Whenever,  in  violation  of  laws  made  to  protect  the 
ignorant,  unwary  or  necessitous,  money  is  obtained  from 
a  party,  by  imposition,  extortion  or  oppression,  or  by 
taking  an  undue  advantage  of  his  situation,  he  may,  at 
common  law,  recover  it  back  in  an  action  for  money  had 
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^  aad  received.     (2  Bmr.  1011-12;   *20  Johni?, 

J  293;  2  Cowen  793;  Smith  v.  Brmleyl  2  Doug. 
,696,  note;  1  Story's  Eq.  Jur.  §302;  11  Mass.  376.) 
Statutes  of  usury  axe  ma<Je  to  protect  needy  and  neces- 
sitous persons  from  the  oppression  of  usurers.  Thp  bor- 
rower does  not  stand  in  pari  4dido  with  the  lender; 
hence,  he  may,  at  commoQ  law,  recover  back  the  usuri- 
ous excess,  in  an  action  for  n^oney  had  and  received.    .. 

The  pendency  of  jthe  actipn  of  trover  commenced  by 
SchroeM>el,  in  1844,  is  no  bar  ta  this  action.  Where  aij 
action  of  trespass  or  troyer,  for  the  tortious  taking  or 
conversion  of  personal  property,  is  brought  and  tried  on 
the  merits  of  tfee  plaintiflf's  claim,  and  a  verdict  and 
judgment  is  rendered  for  or  against  him,  such  verdict 
and  judgment  is,  undoubtedly,  a  bar  to  a  subsequent 
action  oi[  amimpsU  for  a  sale  and  delivery  of  the  s^mie 
property  to  the  defendant,  or  for  the  proceeds  of  a  sal9 
of  it  by  the  defendant.  {Rice  v.  King^  7  Johns,  20.)  To 
render  a  verdict  and  judgment  a  bar  to  a  subsequent 
action,  both  suits  mu^t  be  for  the  same  cause  of  action, 
and  the  former  action  must  have  been  tried  on  the 
merits  of  the  plaintiff 's  claim ;  the  cause  of  action  is  the 
same,  where  the  same  evidence  will  support  both  actions. 

In  the  action  of  trover  for  the  three  mortgages,  com? 
menced  by  Schroeppel,  the  recovery  was  limited,  on  the 
trial,  to  two  of  the  mortgages ;  and  on  the  decision  of  the 
motion  for  a  new  trial,  the  only  questions  on  which  the 
case  turned,  were  in  relation  to  the  time  when  the  cause 
of  action  accrued,  in  reference  to  the  defence  of  the 
statute  of  linaitations,  an<J,  whether  the  declaration  was 
in  due  form.  The  majority  of  the  court  decided,  tha^ 
the  cause  of  action  accrued,  at  the  time  of  the  assign- 
ment and  delivery  of  the  mortgages  to  the  defendant, 
and  that,  therefore,  the  action  was  barred.  If  the  der 
termination  of  the  action  of  trover  must  depend  on  the 
question  whether  the  stati|te  of  limitations  is  a  bar,  th9 
verdict  and  judgment  in  that  action  ought  not  to  be  a 
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bar  to  this  action;  for  we  have  seen,  that  the  cause  ofi 
action  in  this  suit,  accrued  at  the  time  the  moneys  dud 
on  the  mortgages  were  received,  and  not  at  the  time  the 
mortgages  *were  assigned  and  delivered.  While, 
ttierefore,  the  statute  is  a  bar  to  the  action  of 
trover,  it  is  no  bar  to  this  action.  The  statute  of  limita- 
tions only  takes  away  the  remedy,  it  does  not  destroy  the 
debt.    (4  Barb.  174 ;  5  Bun*.  2630 ;  2  Bam.  &  Adol.  413.) 

It  cannot,  therefore,  be  said,  that  these  two  actions  are 
founded  on  the  same  cause  of  action,  nor  that  the  same 
evidence  will  support  both  actions.  In  one  sense,  these 
actions  are  founded  on  the  same  cause  of  action ;  the 
action  of  trover  is  brought  to  recover  the  value  of  the 
three  mortgages,  and  this  action  is  brought  to  recover  a 
t)ortion  of  the  moneys  paid  on  the  mortgages,  to  the 
extent  of  the  usurious  interest  received  by  the  defendant 
But  as  I  have  come  to  the  conclusion,  that  the  action  of 
trover  is  barred  by  the  statute  of  limitations,  and, 
therefore,  for  that  reason,  no  recovery  can  be  had,  in 
that  action,  against  the  defendant,  and  no  trial  can, be 
had  therein,  on  the  merits  of  the  plaintiff's  claim,  the 
pendency  of  that  action  ought  not  to  be  allowed  to  be  a 
bar  to  this  action.  This  point  failed  to  attract  the  atten* 
tion  of  either  the  justice  who  tried  the  cause,  or  of  the 
supreme  court  who  reviewed  his  rulings  at  the  circuife 
No  demand  of  the  moneys  received  by  the  defendant 
Was  necessary,  before  the  commencement  of  this  suit; 
suits  may  be  brought  against  agents  and  trustees  for 
moneys  in  their  hands,  withOilt  any  previous  demand. 
(5  Hill  397.) 

The  conclusion  at  which  I  have  arrived  is,  that  the 
cause  of  action  in  this  suit,  accrued  at  the  times  the 
moneys  due  on  the  mortgages  assigned  were  respectively 
received  by  the  defendant,  and  that,  therdbre,  the  action 
is  not  barred  by  the  statute  of  limitations ;  and  that  the 
plaintiffs  have  a  right  to  recover  the  moneys  so  received 
by  the  defendant,  within  six  years  next  prior  to  the  com- 
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mencement  of  the  suit,  to  the  extent  of  the  excees  aboTO 
the  amount  of  the  loan  of  $7500,  and  the  actual  value 
of  the  land,  and  lawful  interest  on  the  same. 


*118] 


*FooT,  J.  {Dissenting.) — ^The  first  question  nat- 
urally in  order  in  this  action  is,  whether  it  is 
barred  by  the  statutory  limitation  of  one  year.  On  com- 
paring the  statute  of  1787  (1  R.  L.  of  1813,  p.  64)  with 
the  one  of  1830  (1  R.  S.  772),  it  will  be  seen,  that  their 
provisions  on  this  subject  are  substantially  the  same. 
The  only  difierences  between  them  are  two.  1.  In  the  old 
act,  the  form  of  the  action,  in  which  the  excess  above  law- 
ful interest  was  to  be  recovered,  was  prescribed,  while  in 
the  new  one,  it  is  not.  2.  In  the  old  act,  the  suit  for  the 
benefit  of  the  poor  was  limited  to  one  year,  and  in  the 
new  one,  to  three  years.  These  differences  have  no  bear- 
ing on  the  inquiry  whether  the  legislature  intended,  by 
giving  the  remedies  mentioned  in  the  statute,  to  abolish 
the  remedy  which  the  borrower  had  at  common  law* 

The  decision  m  Wheaton  v.  Hibbard  (20  Johns.  292) 
was  made  in  1822,  and  is  directly  and  pointedly  in  favor 
of  the  position,  that  the  old  statute  did  not  impair  the 
oommon-law  remedy.  With  this  decision  before  them, 
the  revisers  did  not  recommend,  nor  the  legislature 
adopt,  any  change  or  provision,  indicative  of  an  inten- 
tion to  alter  the  law  on  the  subject  The  case  of 
Wheaton  v.  Hibbard  is,  therefore,  decisive  of  the  question 
under  consideration,  and  settles  it  in  the  negative. 

The  next  question  is,  whether  the  action  of  trover  for 
the  securities,  being  barred  by  the  statutory  limitation 
of  six  years,  this  action,  being  for  moneys  received  on 
those  securities,  within  six  years  of  its  commencement, 
is  also  barred.  On  an  examination  of  the  authorities,  I 
find  two  decisions,  by  highly  respectable  courts,  directly 
in  point,  and  in  the  negative.  One  by  Sir  John  Leach, 
vice-chancellor  of  England  (Hovey  v.  Hovej/y  1  Sim.  & 
Stuart  668),  and  the  other  by  the  supreme  court  of 
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MasBachusetts  {Lamb  v.  Clarke  5  Pick.  197).  In  each  of 
{heee  casee,  tiie  injured  party  had  an  nndoubted  right  to 
the  action  of  trover,  and  that  action  was  barred  by  tlie 
statate  of  limitation ;  and  in  each,  he  was  allowed  to; 
recover  for  money  received  within  six  yeara  on  and  for 
the  converted  property;  both  courts  gave  judgment 
after  full  argument  Sir  John  Lbacoi  appears  to  re|,*ard 
tiie  principle  as  *settled  law,  and  Parker,  0.  J.,  _  ^ 
in  delivering  the  judgment  of  the  court  over  ^ 
which  he  presided,  lays  down  the'  proposition,  un- 
hesitatingly, and  says,  substantially,  that  the  wrongdoer 
cannot  be  permitted  to  set  up  his  own  wrong,  though  an 
action  for  it  may  be  outlawed,  in  answer  to  a  just  claim 
for  money  he  has  no  right  to  retain.  This  is  certainly 
just  and  sound  in  morals.  Mr.  Angel  also,  in  his  treatise 
on  limitations,  lays  down  the  law  in  these  words:  ''An 
action  of  assumpsit  may  not  be  barred  by  the  statute, 
when,  to  an  action  for  a  tort  upon  the  same  demand,  the 
statute  may  be  pleaded."  (Angel  on  Lim.  ch.  9,  §  5.) 
These  authorities,  and  the  reasons  on  which  they  are 
founded,  bring  me  satisfactorily  to  the  conclusion,  that 
the  present  action  is  not  barred- by  the  statute. 

Another  and  further  question  also  arises,  and  that  is, 
whether  the  pendency  of  an  action  of  trover  for  all  the 
seciHities  transferred  by  the  appellant  Schroeppel  to 
the  respondent,  on  the  usurious  trans€tctions  between 
the  parties,  is  an  abatement  of  the  present  suit.  I  am 
clearly  of  opinion,  it  is  not.  The  two  suits  are  not  at  all 
for  the  same  cause  of  action ;  one  is  for  the  value  of  the 
whole  securities,  and  founded  upon  the  statute  {Schroejh- 
pd  V.  (Jornmg^  2  N.  Y.  132),  while  the  other  is  an  action 
at  conmion  law,  for  the  excess  of  money  received  over 
and  above  the  principal  and  interest  loaned,  and  which 
the  lender,  ex  sequo  et  bonOf  has  no  right  to  retain. 

Some  other  points  were  presented  on  the  argument, 
but  it  does  not  appear  to  be  necessary  to  notice  them 
particularly.    On  the  whole,  I  am  of  opinion,  that  the 
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appellants  have  a  right  to  recover  fixxod'  the  respondeat 
all  sums  of  money  received  within  dbc  yeus  previously 
to  the  conmienoement  of  this  action,  on  the  sedoritieB 
transferred  to  him  in  pursuance  of  the  usurious  transao> 
fion,  over  and  above  what  he  dudi  have  received  or 
realised  as  the  principle  and  interest  of  the  money- 
loaned. 
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Sbymoub  and  wife  v.  Vjlk  Wyck  doL 
Ezecutum  of  Will 

A  testator  miut  declare  the  iiutmineiit  to  be  hu  wiH,  in  the  presence  of  twb 
witDeeses ;  it  is  not  enough  that  one  of  the  subscribing  witnesses  attested 
^  paper,  at  his  request,  without  such  deolasatioik 

Appbal  from  a  decree  of  the  Supreme  CJourt,  revers- 
ing the  decree  of  the  surrogate  of  Westchester  county, 
admitting  to  probate  a  codicil  to  flie  last  will  and  testa- 
ment of  Peter  Maison,  deceased. 

There  being  no  question  about  the  due  execution  of 
the  original  will,  dated  the  18th  September  1839,  a  decree 
was  made  admitting  it  to  probate,  without  objection. 
But  a  codicil,  dated  the  29th  July  1848,  which  materially 
changed  the  disposition  of  the  estate,  and  named  diflPer- 
ent  persons  as  executors,  was  objected  to,  on  the  ground 
that  the  formalities  required  by  the  statute  had  not  been 
complied  with. 

♦At  the  time  of  the  execution  of  the  alleged  _  ^    . 
codicil,  the  testator  was  upwards  of  76  years  of  '- 
age,  in  very  feeble  health,  and  owing  to  his  want  of 
strength,  conversation  with  him  was  difficult.    One  wit- 
ness testified,  that  she  attested  the  codicil  at  his  riequest, 
saw  him  sign  th^  paper,  and  heard  him  d^lare  that  it 
was  an  alteration  of  his  will.    *The  oiher  attest-  _  ^ 
ing  witness  signed  at  the  testator's  request,  but  '-  ' 
did  not  hear  him  say  ''that  it  was  his  last  will  or  codicil, 
or  anything  of  that  kind."    *The  paper  was  not  r  ^  ^oq 
read  by  either  of  the  witnesses,  nor  by  the  testa-  '- 
tor,  in  their  presence.    It  had  a  fiill  attestation  claose, 
was  in  the  handwriting  of >  his  daughter^  Mrs.  Seymoufi 
and  at  the  head  of  the  will,  there  was  a  line  written  by 
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her,  as  follows:  "This  will  has  a  codicil,  dated  July  29, 
1848." 

The  surrogate  made  a  decree  declaring  the  codicil 
duly  executed,  which  was  reversed  hy  the  supreme  court, 
on  appeal ;  whereupon,  Ihe  daughter  and  her  husband 
appealed  to  this  court 


NayeSf  for  Ihe  appellants. 
McMon,  for  Ihe  respondents. 

Foot,  J. — The  circumstances  under  which  the  codicil 
in  question  was  prepared  and  executed,  are  unusual  and 
unsatisfactory.  The  mildest  result  which  can  legiti- 
mately flow  from  them  is,  a  close  scrutiny  of  the  evi- 
dence of  its  execution,  for  the  purpose  of  ascertaining 
^  -  *whether  the  requirements  of  the  law  have  been 
^  complied  with,  as  these  requirements  are  guards 
which  the  statute  has  set  around  the  feeble  in  body  and 
mind,  to  protect  them,  and  the  real  objects  of  their, 
bounty  from  imposition  and  fraud. 

The  rule  is  well  settled,  that  the  fact  must  be  estab- 
lished by  some  satisfactory  proof,  that  the  testator,  at  the 
time  of  subscribing  his  name  to  the  will,  or  acknowledg- 
ing his  subscription,  declared  the  instrument  t^  be  his 
last  will  and  testament,  in  the  presence  of  each  of  the 
two  subscribing  witnesses.  In, this  case,  there  is  not 
satisfEictory  proof  that  the  testator,  at  the  time  he  sub- 
scribed the  codicil  in  question,  declared  it  to  be  a  codicil 
to  his  will,  in  the  presence  of  Caroline  See,  one  of  the 
subscribing  witnesses. 

Decree  affirmed,  with  costs.* 

>  8ee,  to  the  seme  point,  Abbc^  «.  Christjr,  49  Serb.  976.  It  seems,  bow- 
eter,  to  be  taflSdent,  that  tbe  witnesses  knew  tbe  instrament  was  a  testmen- 
tsfy  paper,  when  tliej  were  Teqnested  to  sign.    Dack  t.  Daok,  19  Him  €30. 
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Datis  etoLv.  Gabb. 
Promissory  Nofe. — Su/rpiusage. — Ikwry. — IdmiUUion. 

An  instnnneiit,  whereby  the  maker  promises  to  pay  a  sam  of  mouej  to  three 
persons,  as  trustees  of  an  unincorporated  association^  or  dieir  suoeessors  ia 
office,  is  a  promissory  note,  on  which  the  payees  may  maintiiin  an  action, 
thoa^  others  hare  sncceeded  them,  as  trustees. 

In  a  dedaradon  on  sndi  note,  an  aTerment  of  a  promise  to  pay  to  the  plain- 
tifis  "  as  sndi  trustees,"  is  good  ;  the  latter  phrase  may  be  rejected,  as  sur- 
plusage. 

A  note  made  in  another  state,  designating  no  place  of  payment,  **  with  inter- 
est  at  &e  rate  of  eight  per  cent.,''  is  not  usurious,  unless  it  be  shown,  that 
the  laws  of  the  state  where  it  was  made,  prohibit  such  rate  of  interest. 

Where  a  debtor  resides  without  the  state,  when  the  cause  of  action  accrues, 
and  continues  to  reside  there  until  his  decease,  the  statute  of  limitations 
only  begins  to  run  flrom  the  time  of  granting  administration  here. 

♦Appeal  from  the  general  term  of  the  Supreme  r  ,>  ^  or 
Court,  in  the  first  district,  where  a  judgment  of  '- 
the  Superior  Court  of  the  city  of  New  York,  in  favor  of 
the  plaintifiEs,  had  been  affirmed. 

This  was  an  action  of  asmrnpsU  by  Charles  A.  Davis 
and  Louis  McLane,  describing  themselves  as  survivors 
of  "Charles  A.  Davis,  Louis  McLane  and  Joseph  M. 
White,  trustees  of  the  Apalachicola  Land  Company," 
against  the  defendant,  as  administrator  of  Colin  Mitr 
chell,  deceased^  upon  three  promissory  notes^  in  the 
following  form : 

"  $4492.50.  Apalachicola,  April  21, 1836. 

Twelve  months  after  date,  I  promise  to  pay  to  Joseph 
M.  White,  Charles  A.  Davis  and  Louis  McLane,  Trustees 
of  the  Apalachicola  Land  Company,  or  their  successors 
^n  office,  or  order  four  thousand,  four  hundred  and 
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ninety-two  dollars  and  fifty  cents,  with  interest  from 
date,  at  eight  per  cent,  per  annum,  for  value  received. 

CJoLiN  Mitchell.'' 

The  declaration  contained  three  counts  upon  the  re- 
spective notes ;  and  a  fourth,  for  .work  and  labor,  goods 
sold,  moneys  lent,  &c.  In  each  of  the  first  three  coimts, 
the  plaintifb  averts '  a  promise  to  pay  to  them  and  the 
said  Joseph  M.  White,  "as  such  trustees  as  aforesaid," 
""and  a  breach  in  not  paying  to  the  plaintifis 
and  the  said  Joseph  M.  White,  "  as  such  trustees 
as  aforesaid." 

To  the  first  and  second  counts,  the  defendants  pleaded: 
1.  That  before  the  commencement  of  the  suit,  the  term 
of  office  of  the  plaintiffs,  as  .trustees  of  the  said  com- 
pany, had  expired,  and  that  other  persons  (naming 
them)  had  been  appointed  in  their  place,  in  whom  ulone 
the  right  of  demanding  and  receiving  payment  on  the 
note  was  vested  2.  That  the  action  did  not  accrue  at 
any  time  within  six  years  prior  to  the  commencement 
of  the.  suit.  3.  Set-off.  To  the  third  count,  the  pleas 
were  substantially  the  same,  except  that  in  the  first  plea 
it  was  alleged,  that  before  the  note  dedoffed  on  became  dus^ 
the  term  of  office  of  the  plaintiffs,  as  such  l^ustees,  had 
expired,  and  other  persons  had  been  appointed  in  their 
place,  Ac.  To  the  fourth  cJount,  the  defendant  pleaded 
the  statute  df  limitations  only. 

The  plaintiffs  demurred  specially  to  each  of  defend- 
ant's first  plfead,  on  the  following  grounds:  *^That  th^ 
said  Apalachicola  Lalid  Company  is  a  private  and  volun«> 
tary  association  of  individuals,  or  copartnership  for  the 
sale  of  lands,  represented  by  the  plaintiflfe  as  their  trus- 
tees; and  the  contract  in  said  count  mentioned  was 
made  with  said  plaintiffs,  under  said  description,  for  the 
benefit  of  said  private  association,  and  the  cause  of 
action  upon  the  same,  in  case  of  breach,  vested  in  them, 
and  did  not,  by  operation  of  law,  pass  to  any  new  set  of 
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trusteee  created,  thereafter.  That  tl^  words  'Trustees 
of  the  Apalachicola  Land  Company'  are  words  of  der 
scription  in  the  law,  and  do  not  create  an  office,  reco^ 
nised  in  law  through  which  a  right  of  action  can  be 
transferred.  That  if  the  contract^  &o0i  ^uch.  i^  te^or^ 
can  be  considered  as  giving  a  cause  of  aption  tp  5ubse- 
quant  trUfgtees,  upon  a  b}::ea<2h  of  a  con^tr^ct  to.  prior  trus- 
tees, it  is  at  the  *option  of  the  holde?  pi  the  fn^ntyj 
note  in  question  to  sue  in  the  name  of  either,  f- 
And  also,  for  that  the  said  plea  aimounts  to  the  general 
iiy^ue,  and  is,  in  ;Other  respects,. unce^tai^,  informal  and 
insuffipiei>t"    The.  defendant  joined  in  demurrer. 

The  plaintifis  replied  to  the  plea  of  the  statute  of  limi- 
tations, that  when  the  cause  of  action  accrued^  and  until 
the  time  of  his  decease,,  the  intestate  resided  out  of  the 
state;  that  administration  was  granted  to  the  defendant^ 
on  the  first  day  of  June  1844,  and  that  thfi  action  was 
brought  within  six  years. thereafter.  To  each  of  these 
replications  to  the  pleas  of  the  statute  of  limitetions  to 
the  first  three  counts,  the  defendant,  rejoined,  that  the 
promise  was  not  made  to  be  performed  within  the  juris- 
diction and  limits  of  this  state,  but  was  made  to  be  per- 
formed in  Florida ;  that  the  intestate  and  White,  one  of 
the  trustees  mentioned,  resided  there  until  their  respec- 
tive deaths ;  that  .McLane,  another  of  the  said  trustees, 
residod  in  the  stete  of  Maryland,  and  that  the  inteetete 
died  in  August  1839,  more  than  six  years  befor^.  the 
commencement  of  this  suit.  That  the  intestate  had  no 
assets  within  the  limits  and  jurisdiction  of  this  state, 
when  the  nc^  was  made  and  the  cause  of  action  ac- 
crued. The  plaintiflfe  demurred  specially  to  each  of 
these  rejoinders;  in  that  the  rejoinder  does  not  answer 
any  part  of  the  replication  to  which  it  purports  to  be  an 
answer ;  that  it  tenders  immaterial  issues,  and  is  double. 

To  the  replication  to  the  plea  of  the  statute  of  limita- 
tions pleaded  to  the  fourth  count,  the  defendant  rejoined, 
^at  the  intestate,  after  the  making  the  promise  in  that 
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count  mentioned,  returned  into  this  state,  and  that  the 
suit  was  not  brought  within  six  years  next  after  his 
return.  The  plaintiffs  took  issue  upon  the  return  of  the 
intestate  to  this  state,  after  making  the  promise,  as  al- 
leged in  the  rejoinder.  Issue  was  also  joined  on  the 
pleas  of  set-off. 

The  court  gave  judgment  for  the  plaintiflfe  upon 
all  the  demurrers ;  and  appointed  a  referee  to  determine 
*i9ftl  *^^^  issaes  of  fact,  and  assess  the  plaintiflBs* 
-'  damages  under  the  counts  upon  the  notes.  The 
referee  reported  that  the  defendant,  as  administrator, 
was  indebted  to  the  plaintiffs,  upon  the  notes,  in  the 
sum  of  $16,843.93;  and  that  the  intestate  did  return 
into  the  state,  after  the  making  of  the  promise  alleged 
in  the  4th  count.  Judgment  was,  thereupon,  perfected 
in  &yor  of  the  plaintiff,  for  the  amount  found  by  the 
referee,  upon  the  first  three  counts;  and  upon  the  4th 
count  judgment  was  entered  in  fayor  of  the  defendant 
This  judgment  having  been  affirmed  by  the  supreme 
court,  the  defendant  took  this  appeaL 

OarTf  the  appellant,  in  proprid  penond. 

Hoffnum^  for  the  respondents, 

♦  1^9  1  *Gakdinbb,  J. — ^The  first  objection  presented 
-'  by  the  pleadings  on  the  part  of  the  defendant  is, 
that  the  written  instruments  set  forth  in  the  declaration 
are  payable  to  the  trustees  therein  named,  or  tfieir  swy 
eessars  in  office^  and  that  the  uncertainty  as  to  which  of 
the  two,  the  payment  is  to  be  made,  invalidates  them  as 
promissory  notes,  though  not  as  agreements.  I  am  un- 
able to  perceive  any  such  contingency  in  the  contract 

If  the  plaintiffs  are  to  be  considered  as  the  represent- 
atives of  a  corporation,  and  the  suit  instituted  for  the 
benefit  of  their  principal,  the  payment  must  be  made  to 
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them,  as  trastees.  If  their  term  of  office  expired,  before 
the  commencement  of  the  suit,  then,  and  in  that  event 
only,  would  a  right  of  action  inure  to  their  successors. 
There  never  was  a  time,  consequently,  when  the  maker 
of  the  notes  could  discharge  himself  by  a  payment 
made,  at  his  election,  to  these  plainti£fe,  or  their  suc- 
cessors. The  term  successors,  implies  one  who  takes  a 
place  that  another  has  left.  It  might  be  as  reasonably 
contended,  that  the  payee  was  contingent,  where  a  not© 
was  made  payable  to  A.,  or  his  executors  or  adminis- 
trators, &c. 

It  has  been  determined,  that  an  undertaking  to  pay 
C.  or  D.,  or  his  or  their  order,  is  not  a  promissory  note ; 
because  payable  to  either  of  the  payees,  and  that  only 
on  the  contingency  of  its  not  being  paid  to  the  other. 
(Story  on  Prom.  Notes  §  87;  4  Wend.  575;  2  B.  <fe  Aid. 
417.)  The  distinction  between  those  cases  (even  if  the 
docbine  thereby  established  is  sound)  and  the  present, 
is,  that  the  contingency  in  them  was  appcu^ent  on  the 
face  of  the  instrument.  Here,  there  was  no  uncertainty 
in  the  contract,  when  the  notes  were  made,  or  became 
payable ;  the  ambiguity,  if  any,  would  arise  from  a 
change  of  trustees,  after  the  note  took  effect  as  a  pei 
fected  contract 

♦Secondly,  if  the  plaintifib  were  not  the  repre-  r  ^  ^  oo 
sentatives  of  a  corporation,  as  the  defendant  in-  '- 
sistp,  they  could  sustain  the  action  in  their  own  name ; 
the  word  "trustees,"  would  be  merely  a  designation  of 
the  persons,  and  the  phrase  "  their  successors,"  may  be 
rejected  as  surplusage.  It  has  been  decided,  that  a  note 
payable  to  a  trustee,  or  agent,  or  executor,  will  sustain 
a  suit  in  the  name  of  the  person  mentioned.  (3  Har- 
rington 885;  8  Mass.  108;  2  English  (Ark.)  882.  And 
see  9  Johns.  384 ;  8  C!owen  81,  and  cases  there  cited.)  I 
think,  therefore,  that  these  contracts  are  promissory 
notes,  and,  consequently,  negotiable. 

2.  It  is  said,  the  declaration  is  bad,  beeause  it  is  not 
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^tli^  auction  of  the  plaix^tiflfe,  as  ix^diyiduals  suing  in  theiir 
own  right,  but  cl  mii  by  them,  as  "  iirustees"  of  a  company. 
A  c<^itract  payable  to  the  tn:^8tees;  of  a  company,  not 
,upicorporated,  would  not  b^,  a  note,  i^ithin  our  statute. 
But  there  is  no  averment  pr  pretense  that  the  Apalachi- 
jcpla  XAnd  ,C!ompany  was  eyer  incorporated ;.  and  U  not, 
there  qannot  be  $,  cpntr^t  with  the  plaintifliSi  a8iru9tee9. 
The  allegation  of  a  promise  to  them  "  as  trustees,"  is  je- 
pugnant  to  the  contract,  a3.  stated^  and  the  other  distinct 
averments  in  the  decUratioQ.  They  c^r^,  tJ^ereforo,  to  be 
rejected  as  unnecessary.  (1  Chitty  on  Head.  26k5^ 
Again,  the  expression  "trustees  of  the  Apalachi<Jola 
Xand  Company,"  indicates  the  relation  in  which  the 
payees  of  the  note  stand  to  the  company,  but  that  does 
not  affect  their  legal  right  in,  and  their  right  to  sue  in 
their  own  names,  upon  the  contract,^ 

3.  It  is  insiste^d,  that  the  action  should  have  been 
Iprought  in  the  names  of  the  individuals  con^posing  the 
land  company.  The  legal  iaterest  in  the  notes,  as  we 
haye  seen,  was  in  the  persons  named  as  payees;  and 
even  if  it  should,  begrantedi  which  dpes  not  appear,  that 
th^  consideration  mpved  from  the  company,  the  action 
was  properly  brought  in  th^  names  of  those  to  whom 
ttie  promise  was  expressly  made. 

4.  Another  point  made  is,  that  the  notes  are  usurious 
j^        -.  upon  their  face.    *The  answer  to:  this  point,  is 

^  found  m  the  facts  stated  in  the  declaration^  to 
wit,  that  the  notes  and  the  assvmpmi  of  the  defendant, 
were  made  at  Apalachicola,  in  the  state  of  Florida. 
That  the  rate  of  interest  was  regulated  by  statute  in  that 
state,  or  that  the  Qommon  law  prevails  there,  are  m^re 
matters  of  coiyecture.  Suspicicm  alone  will  not :  invalir 
date  a  contract,  and  there  is  nothing  else.in  this  case. 

The  sixth  and  seventh  points,  as  to  the  variance,  and 
the  erroneous  assignment  of  the  breftch  of  the  contract 
stated  in  the  declaration,  depend  upon  the  assumption, 

^.  See  Oakiaidenuit«.  Brisbane,  SB  N.T.  SSO. 
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ihat'  ttie  puomifie  toipay  the  pUintiff  ia  in  the  alterna- 
tive^ ^  This  has  already  been  considered. 

It  is  contended,  under  the  Sth  point,  that  the  notes 
wece  p^able  ito  the  plaintiffs  in  their  official  capacity  ; 
that  the!  plea»  which  *show  them  out  of  office^  and  other 
troetees  m  their  plaoe»  are  a  bar  to  the  action.  Aa  the 
promise  was  made  to  the  plaintiffs,  as^  trustees  of  an  un* 
ijicorporated  company,  tlaje  action  must  be  brought  in 
th^r  names,:  although  other  persons  had  been  subse- 
quently appointed.  In»  Townamd  v.  Goewey  (19  Wend. 
427),  the  associaticm  was  for  the  purpose^  of  building  an 
exchange  in  Albany;  the  defendant  subscribed  for  stock, 
and  the  association  was  subsequently  incorporated ;  after 
whi<^,'  tlie  action  was  brought  in  the  names  of  the  origi- 
nal trustees,  agreed  upon  before  the  association  was  in- 
corporated. The  promise  was  to  the  trustees,  or  their  sue 
cessora;  it  was  held,  that  the  action  must  be  brought  in 
their  names,  and  that  their  successors  took  the  beneficial 
interest,  as  assignees,  without  a  formal  assignment. 

The  next  question  arises  upon  the  plea,  or  rather  the 
replication  to  the  defendant's  plea,  X)f  the  statute  of  limi- 
tations. It  appears,  that  the  defendant's  intestate,  Mit- 
chell, when  the  note  was  made,  and  the  cause  of  action 
accrued,  was  without  this  state,  and  continued  out  of  the 
state,  until  his  death.  That  the  defendant,  on  the  first 
of  June  1844,  was  duly  appointed  administrator,  and 
took  upon  himself  the  burden,  &c.  And  *that  r-  ^  ^  ^k 
the  action  was  brought  within  six  years  after  the  ^ 
granting  of  administration.  The  replication  is,  I  think, 
a  perfect  answer  to  the  plea,  according  to  Benjamin  v. 
De  Qroot  (1  Denio  156)  and  Douglass  v.  Forrest  (4  Bing, 
686).  In  the  last  case,  the  testator  resided  and  died 
abroad ;  the  action  was  on  a  Scotch  judgment,  obtained 
by  proclamation  against  the  testator,  when  he  was  in 
India ;  it  was  held,  that  his  executors  in  England  might 
be  sued,  within  six  years  after  taking  out  probate.  And 
in  the  case  from  Denio,  that  where  the  statute  did  not 
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begin  to  run  in  the  lifetime  of  the  testator,  it  could  not 
commence  running,  until  there  was  a  personal  repreeen- 
tatiye,  against  whom  a  suit  could  be  brought. 

The  replication  does  not,  in  terms,  negative  the  {saA, 
that  administration  was  not  granted  prior  to  the  time 
specified,  to  the  defendant  or  some  other  person.  But  I 
think  this  a  defect  of  form  rather  than  substance,  and 
that  it  is  waived  by  the  rejoinder,  which  attempts  to  sus* 
tain  the  plea,  upon  the  sole  ground  that  the  debt  was 
not  contracted,  nor  was  tiie  decedent  ever  within  or 
amenable  to  the  jurisdiction  of  the  state.  The  jud^gment 
should  be  affirmed. 


Judgment  affirmed. 


Foot,  J.,  dissented. 
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White  v.  Co  ats  worth. 
Chndudvenesa  of  Judgment. — Hea  of  former  recovery. 

Tbe  judgment  of  a  court  of  competent  jnriadiction,  upon  a  question  direetfj 
inYolvecL  in  the  suit,  is  conclnsire,  in  another  action  between  the  same  par- 
ties, depending  on  the  same  qnesdon. 

Tfans,  a  yerdict,  in  summary  proceedings  against  a  tenant,  finding  that  no 
rent  is  due,  is  conclusire  of  that  question^  in  a  snbseqnentr^leTin-suit,  'htt 
a  distress  claiming  the  same  rent. 

A  plea  to  the  avowry,  setting  up  such  former  Yerdict,  as  a  bar,  is  not  dtyee- 
tionable,  as  equivalent  to  the  general  issue. 

♦Appeal  from  the  general  term  of  the  Su-  r  ^  ^oo 
preme  Court,  in  the  eighth  district,  where  a  ^ 
judgment   of  the  Court  of  Common   Pleas  of  Erie 
county,  in  fevor  of  the  defendant,  had  been  reversed, 
on  writ  of  error. 

This  was  an  action  of  replevin  by  White,  the  lessee 
of  certain  premises  in  the  city  of  Buffalo,  against  Coats^ 
worth,  his  lessor,  for  goods  distrained  for  rent  alleged  to 
be  in  arrear.  The  defendant  avowed  the  taking  of  the 
property  as  a  distress  for  |120  of  the  rent,  which  be- 
came due  in  August  1844|  and  which  he  alleged  was 
still  in  arrear  and  unpaid. 
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In  April  1844,  Coatsworth  leased  to  White  the  pre- 
mises in  qu^^ion,.  $)r^the  teno  ,^f  three  years,  at  an 
annual  rent  of  $225;  the  first  year's  rent  payable  in 
August  of  that  year.  In  March  1845,  the  lessor  com- 
menced summary  proceedings  against  the  lessee,  before 
the  first  j'udge  .0^  Crie  county,  >q  recover  jpos^ession  of 
&e>  premises^  alleging  in  his  affidavit  that  $120  of  the 
rent,  which  became  due  in  August  1844,  remained  un- 
paid. White  appeared,  and  traversed  the  fact  that  any 
rent  was  due  under  the  lease ;  and  the  jury  "  found  that 
there  wesno  rent  due  or  owing^'  from- White  to  Coats- 
worth. 

White  pleaded  to  the  avowry:  1.  No  rent  in  arrear: 
2.  The  special  proceedings  before  the  coimtv  judge,  and 
the  verdict  of  the  jury  therein,  in  bar  of  the  avowry ; 
averring  that  the  rent  for  which  the  distress  was  made, 
waa  the  same  lui  that  stated  in  Coatsworth's  affidavit, 
presented  to  the  county  judge,  to  be  due  to  him.  Coats- 
Irorth  took  issue  on  the  first  plea ;  and  demurred 
specially  to  the  second,  among  other  grQimds>  because  it 
w-as  equivaleint  to  the  g^ieral  issua  The  court  of  com- 
mon pleas -gave  judgment  for  the  defaidant  on  the 
demurrer. 

On  the  trial  of  the  issue  of  fact,  the  plaintiff  offered 
to  prove  the  facts  stated  in  his  special  plea,  for  the  pur- 
pose of  showing  that  there  was  no  rent  due,  when  the 
dislxess-warrant  was  issued.  This  was  objected  to  by 
the  defendairt,  and  the  objection  sustained  by  the  court, 
^  ^  -  to  which  the  plaintiff's  counsel  excepted.  *There 
-'  was  a  verdict  in  favor  of  the  defendant;  but  the 
fimd' judgment,  entered  in  his  favor  was  reversed  by 
the  supreine.  court,  on  error,  whereupon,  he  took  this 
appeal. 

Clmton,  fot  the  appellant. 

Cook,  for  the  respondent 
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RuQQLEs;  0.  J. — i?he  court  of  common  pleas  of  Erie 
county  erred  in  giving  judgment  in  favor  of  Coatsworth^ 
on  his  demurrer  to  White's  second  plea.  Coatsworth, 
although  defendant '  in  the  replevin^suity  was  ian  ^otor/ 
and  claimed  to  recover  of  White  $120  of  rent  which  h^ 
alleged  had  &llen  due  on  the  lease^^  on  the  1st  of  August 
1844.  This  was  what  he  distrtiined  White?s  goods  for^ 
m  April  1845,  and  the  pMnt  in  controversy  b^ween  the 
parties  was  whether  this  rent  was  due.  The  defence  set 
up  in  the  second  plea  is,  that  the  very  point,  thus  in  con- 
troversy, had  been  decided  dikl  determiued  by  a  former 
adjudication  between  tiie  siune  parties,  before  a  compet 
tent  tribunal. 

If  this  be  true,  the  def^^ce  is  perfect.  It  is  an  estaln 
li^ed  ma^m,  that  no  one  ought  to  be  twice  vexed  for 
the  i^me  cause.  The  judgment  of  a  court  of  competent 
jurisdiction  upon  a  pc^nt  litigated  between  the  parties  is 
conclusive  in  all  subs^ueat  controvetsieS)  where  the 
same  matter  comes  again  directly  in  question.  {Embury 
V.  €bn«^,  3  N.  Y. 522-3,  and  caseer  tl^re  cited-  DotyY. 
Brown,  4.  Id.  71.) 

The  substance  of  White's  plea  is  this:  that  Coatsworth, 
the  landl6rd,  on  the  l^)th  of  <Marbh  1845^  and  before  he 
distrained  White's  properly,  instituted  wimmary  pro* 
ceedings  before  the  first  judge  of  Erie  county,  to  turn 
White  out  of  the  possession  of  the  demised  premises,  on 
the  ground  that  he  was  holding  over,  after  <kfe.ult  in  the 
payment  of  the  same  identical  item  of  rent,  due  1st 
August  1844,  for  which  he  afterwards  distrained,  and 
which  he  claimed  in  the  r^levin-euit.  That  upon  being 
summoned  before  fee  firsi  judge  to  show  cause  why  his 
landlord,  *Coatsworth,  should  not  be  put  into  _  ^  "  ^ 
the  possession  of  the  demised  premises,  White  ^ 
appeared  and  filed  an  affidavit,  in  pursuance  of  the 
statutJB,  denying  that  any  rent  was  due«  That  the  ques- 
tion thus  at  issue  between  the  parties  was  subcaitted, 
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according  to  the  statute,  to  a  jury,  who,  by  their  verdict^ 
found  that  no  rent  was  due. 

Against  the  validity  of  this  plea,  it  is  objected,  first, 
that  tne  former  proceedings  were  instituted,  not  for  the 
purpose  of  recovering  the  rent  alleged  to  be  due,  but  to 
procure  tiie  forfeiture  of  the  lease ;  and  that  the  object 
of  the  latter  proceeding  was  to  collect  the  rent;  and 
because  the  object  of  the  former  was  different  from  that 
of  the  latter  proceeding,  the  former  decision  is  no  bar  to 
the  latter.  But  this  is  not  strictly  true  in  point  of  &Lct. 
In  summary  proceedings  under  tiie  statute,  by  the  land- 
lord, to  turn  his  tenant  out  of  possession,  the  tenant  may 
pay  the  rent  and  save  the  forfeiture  of  his  lease ;  and  the 
proceeding  is,  perhaps,  as  often  resorted  to,  for  the  pur- 
pose of  compelling  the  payment  of  the  rent,  as  for  an- 
nulling the  relation  of  landlord  and  tenant  But  how- 
ever that  may  be,  the  objects  of  the  two  proceedings  are 
sufficiently  identical,  to  make  the  former  conclusive  upon 
the  latter. 

The  summary  proceedings  were  had  before  a  tribunal, 
competent  to  hear  and  determine  the  question,  whether 
any  and  what  amount  of  rent  was  due ;  the  verdict  is, 
by  the  statute,  the  final  abjudication  upon  the  question 
of  fact.  If  the  jury,  instead  of  finding  against  Coats- 
worth,  had  foimd  a  verdict  in  his  favor,  it  would  have 
been  conclusive,  for  the  purpose  of  turning  White  out  of 
possession,  and  of  annulling  his  lease  (2  R.  S.  515,  §§  39, 
43),  unless,  before  the  warrant  for  his  removal  had  been 
actually  issueld,  he  had  paid  or  given  security  for  the  rent 
found  to  be  due.  (§  44.)  A  verdict  against  White,  how- 
ever erroneous  and  unjust  it  might  have  been,  would 
thus  have  compelled  him  to  pay  the  rent,  or  to  lose  the 
benefit  of  his  lease.  After  having  been  turned  out  of 
possession,  upon  such  a  verdict,  he  could  not  have  been 
permitted  to  re-try  the  same  question  in  an  action  of 
ejectment,  for  the  purpose  of  being  restored  to  his  occu- 
pancy of  tenant;  nor,  after  having  paid  the  money,  to 
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save  the  forfeiture  of  his  *lease,  could  he  try  the  r-  ^^.^ 
same  question,  a  second  time,  in  a  common-law  '- 
action,  to  recover  back  the  money  so  paid.  The  object 
of  the  statute  was  to  prevent  the  expensive  litigation  and 
great  delay  in  settling  these  questions  between  the  land- 
lord and  tenant  by  the  course  of  the  common  law.  But 
if  the  summary  proceedings  are  not  conclusive  upon  the 
parties,  litigation,  delay  and  expense  are  increased,  in* 
stead  of  being  diminished.  I  perceive  no  reason,  on 
general  principles,  why  a  verdict  in  favor  of  the  landlord 
finding  a  certain  amount  of  rent  to  be  due,  would  not  be 
conclusive  evidence,  in  a  subsequent  action  for  the  rent,* 
if,  indeed,  such  an  action  could  be  brought,  after  the  lease 
had  been  annulled,  and  the  relation  of  landlord  and 
tenant  dissolved,  by  operation  of  the  statute.  (See  §  43.) 
The  verdict  being  thus  conclusive  against  the  tenant, 
it  should  be  equally  so  against  the  .landlord,  at  whose 
instance  and  for  whose  benefit  the  summary  proceedings 
were  had. 

The  question  whether  rent  was  due  was  not,  in  the 
summary  proceedings,  a  collateral  or  incidental  inquiry. 
It  was  the  main  and  only  point  in  the  case ;  and  Goats- 
worth  sought,  by  his  avowry,  to  try  a  second  time  the 
same  question. 

There  is  no  ground  for  saying  that  the  plea  is  bad, 
because  it  is  equivalent  to  the  general  rule.  liiena  en 
arrere  is  not  the  general  issue  in  replevin.  It  is  said  to 
be  a  yiuwi  general  issue,  when  pleaded  to  an  avowry  like 
that  in  the  present  case.  But  admitting  that  the  form^ 
determination  might  be  given  in  evidence  under  the 


1  A  judgment  bj  defanlt,  in  snmmarj  proceedings  fbr  non-payment  of  rent, 
if  condusire,  in  a  tubeeqnent  action  for  the  reooyeiy  of  the  rent,  of  the  facti 
reqnired  to  be  alleged  in  the  affldarit ;  to  wit,  the  tenancj,  the  occupation,  the 
non-payment  of  the  rent  due,  and  the  holding  oTer.  Brown  v.  New  York, 
•6  N.  T.'385.  It  is  oonclnsiye  that  some  rent  was  due,  but  not  as  to  the 
amount.  Jarris  v.  Driggs,  69  N.  T.  143.  And  see  Kelsey  v.  Ward,  U 
Abb.  Fr.  98 ;  8.  C.  88  N.  T.  83. 
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plea  of  no  rent  in  imrear,  it  by  no  means  follows,  that  it 
may  not  be  specially  pleaded.  A  plea  which  is  equivr 
alent  to  the  general  issue,  and  therefore  bad,  is  a  plea 
which  gives  no  color  to  the  plaintiff's  claim.'  This  is 
not  such  a  plea ;  it  admits  the  lease  by  which  rent  is 
apparently  due,  and  the  tenant^s  occupancy  under  it,  but 
avoids  his  liability,  on  the  ground  that  the  question 
whetiier  rent  is  due  or  not,  has  been  already  tried  and 
decided  in  the  tenant's  favon 

I  am  inclined  to  the  opinion,  that  the  court  ^rved  also 
in  rejecting  the  offer  of  White,  to  prove  under  the  first 
^  plea,  the  facts  *stated  in  the  second,  on  the 

^  ground,  that  the  former  determination  was  con- 
elusive  evidence  between  these  parties  that  no  r^it  was 
due.  But  it  is  unnecessary  to  decide  upon  the  exception 
which  brings  up  this  point,  because  the  decision  upon 
the  second  plea  covers  the  whole  case. 

It  is  true,  that  the  mere  production  of  the  reoc»rd,  or 
written  evidence  of  the  summary  proceedings,  may  not 
have  been  conclusive,  when  givea  in  evidence  under  the 
plea  of  no  rent  in  arrear,  because  it  may  not  have  ap- 
peared from  the  £ace  of  the  record,  that  the  same  ques- 
tion had  been  previously  decided  between  the  sune 
parties.  And  this,  I  apprehend,  is  the  only  foundation 
for  the  dUta  to  be  found  in  many  eases,  that  a  former 
recovery,  when  so  given  in  evidence,  is  not  conclusive. 
But  when  the  facts  necessary  to  be  averred  in  a  special 
plea  of  a  former  recovery  in  bar,  are  established  by 
proof  dehors  the  record,  the  former  recovery  is  as  conclu- 
sive^ when  i»roved  under  tiie  g^ieral  issue,  as  when 
specially  pleaded.*  The  true  rule  on  this  subject  is  laid 
down  in  Yawng  v.  RumrneU  (2  Hill  480-81). 

The  judgment  of  the  Erie  common  pleas  was  rightly 
reversed  in  the  supreme  court,  and  the  judgment  of  the 
supreme  court  ought  to  be  affirmed. 

<  Krekeler  v.  R'tter,  62  N.  T.  872 ;  Kent  v.  Kent»  VsAL  «60u 
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Edmonds,  J. — ^The  precise  qu^tion  involved  inthis 
8m1^  namely,  whether  4he  rent  due  on  the  1st  of  August 
1844,  was  paid,  was  involved  in  the  summary  proeeed- 
ings  before  the  first  judge  of  Erie  county,' and  was  then 
adjudicated  upon.  And  the  question  presented  here  is, 
whether"  that  adjudication  is  an  estoppel,  as  betwe^i  the 
pajrties  to  Uiat  proceeding.  The  question  is  not,  as  was 
urged  on  tiie  argument,  whether  that  adjudication  was 
evidence  that  no  rent  was  due,  but  it  is>  simply,  whether 
that  fact,  having  been  passed  upon  between  the  same 
parties,  in  a  tribunal  having  power  to  pass  upon  it,  those 
parties  are  not  now  estopped  from  mooting  the  same 
question  in  another  action. 

The  defence  was  set  up  in  this  case,  first,  by  the  second 
plea  to  the  defendant's  avowry^  and  secondly,  by  the 
offer  to  proVe  the  ♦feet  on  the  trial.  In  both  r-  ^^^^ 
forms,  the  court  below  overruled  the  defence,  '- 
first,  by  overruling  the  plea,  on  demurrer ;  and  next>  by 
excluding  the  evidence  offered.  If  the  court  erred  in 
overruling  the  plea,  it  will  be  unnecessary  to  inquire, 
whether  the  evidence  was  properly  exxduded,  and,  of 
course,  unnecesscury  to  inquire  whether,  even  if  the  faots 
were  valid  as  an  estoppel,  they  could  be  availed  of,  unless 
pleaded. 

Upon  the  demurrer,  the  decision  of  the  county  court 
clearly  was,  that  the  adjudication  in  the  summary  pro- 
ceedings before  the  first  judge  was  not  an  estoppel. ,  In 
this  was  the  error.  I  suppose  it  to  be  well  settled,  that 
the  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  on  the  point,  is,  as  a  plea,  a  bar,  or  as  evidence, 
conclusive  between ,  tiie  same  parties,  upon  the  same 
matter,  directly  in  question  in  another  cause;  or,  in 
other  words,  that  the  decision  of  a  court  of  competent 
jurisdiction,  directly  upon  the  same  point,  is  conclusive, 
when  the  same  point  comes  again  in  controversy  be- 
tween the  same  parties,  directly  or  collaterally.  {Duchess 
of  Kmgdon's  Case,  11  St  Tr.  261;  1  Phil.  Ev.  321; 

137 


Digitized  by 


Google 


143  White  v.  (Joatswokth.  [April, 

Coooarring  opinion  of  Edm okdb,  J. 

Wright  V.  Deklyncy  1  Peters  0.  0.  202;  (Mram  v.  More- 
wood,  3  East  346;  Gardner  v.  Buckbee,  3  Cowen  120; 
Bvrt  V.  Stemimrgy  4  Id.  559 ;  Wood  v.  Jackson,  8  Wend. 
9;  MUler  y.  Manice,  6  Hill  121 ;  Supervisors  of  Onondaga 
V.  Briggs,  2  Denio  33.) 

And  it  makes  no  difference,  that  I  can  discover, 
whether  th^  first  adjudication  is  in  a  proceeding  accord- 
ing to  the  common  law,  or  summary  in  its  character. 
It  is  enough,  that  the  question  has  been  submitted  to 
judicial  officers,  to  be  determined  in  a  judicial  way, 
that  the  parties  and  their  proofs  have  been  heard,  and 
their  rights  settled  by  a  judicial  determination.  When 
this  has  been  done,  the  determination  is  conclusive 
upon  the  parties,  until  reversed,  vacated  or  set  aside  in 
the  forms  prescribed  by  law.  The  rule  has  been  applied 
to  the  taxation  of  costs  (2  Denio  33);'  and  in  that  case, 
the  learned  judge  who  deUvered  the  opinion,  remarked, 
very  correctly,  though  obiter,  that  of  the  same  general 
nature  are  the  decisions  made  by  a  judge  or  commis- 
*  liLil  ®^^^^^  *^  proceedings  under  thi  insolvent  laws ; 
-'  the  act  to  punish  fraudulent  debtors ;  between 
landlord  and  tenant,  &c.  The  fact  that  the  statute 
authorizes  the  proceeding  to  be  summary,  cannot  change 
or  affect  the  operation  of  a  general  rule,  as  necessary 
as  it  is  salutary. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the 
supreme  court  ought  to  be  affirmed. 

Judgment  affirmed. 

•  BidfalKm  v.  Matoal  Benefit  Life  Infonace  Co.,  IS  Abb.  Fjr.  98. 
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Pri/ndpal  and  Agent. 

An  agont,  to  whom  a  note  is  remitted  by  a  broker  for  collection,  cannot  hold 
the  prooeeds,  as  against  the  broker's  principal^  for  a  debt  of  tlie  broker, 
when  he  has  notioe  of  the  coarse  of  business  of  the  latter,  and  has  made  no 
adyances  to  him,  after  the  receipt  of  the  note. 

Appeal  fix)m  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  in  favor  of 
the  plaintiff,  on  the  report  of  a  referee,  had  been 
affirmed. 

This  was  an  action  for  money  had  and  received  to  the 
use  of  the  plaintifSp,  under  the  following  circumstances: 
*0n  the  26th  April  1845,  the  plaintiflfe  were  the  r  *  ^  .g 
holders  of  the  promissory  note  of  Osbom  <fe  *- 
Whallon,  for  $358.75,  to  mature  on  the  15th  May,  then 
next.  On  the  said  26th  April  1845,  the  plaintiff  in^ 
dorsed  the  note,  in  blank,  and  delivered  it  to  John  T. 
Smith  &  Co.,  their  brokers,  for  collection.  On  the  5th 
May,  John  T.  Smith  &  Co.  sent  the  note  to  the  defend- 
ant in  a  letter,  stating  that  it  was  "inclosed  for  col- 
lection;" having  jSrst  filled  up  the  plaintiflFs'  blank 
indorsement  with  the  name  of  the  defendant.  The 
latter  forwarded  the  note  to  the  residence  of  the  makers, 
by  whom  it  was  paid  at  maturity,  and  the  defendant 
received  the  proceeds  on  the  17th  May. 

On  the  16th  May  1845,  John  T.  Smith  <fe  Co.  failed  in 
business,  and  stopped  payment ;  being  then  indebted  to 
the  defendant;  on  the  23d,  they  gave  the  plaintiff 
an  order  on  the  defendant  for  the  proceeds  of  the  note, 
which  was  presented  on  the  25th,  but  the  defendant 
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declined  to  comply  with  it.  The  plainti£b  had  received 
no  advances  from  John  T.  Smith  &  Co.  upon  the  note ; 
nor  had  the  defendant  made  any  advances  to  the  latter 
on  the  credit  thereot  The  note  was  not  credited  to 
them  until  the  17th  May,  and  after  that  date,  they 
received  no  advances  from  the  defendant. 

John  T.  Smith  &  Co.  were  largely  engaged  in  making 
collections  of  notes  for  merchants  in  New  York,  and  the 
defendant  was  aware  of  that  fact.  Their  compensation 
consisted  in  a  deduction  of  the  current  rate  of  eicchaAg^, 
to  which  was  generally  added  a  charge  of  one-fourth  of 
one  per  cent  The  defendant  had  been  in  the  habit  of 
doing  business  with  John  T.  Smith  &  Co.  for  several 
years;  each  sending  pa{>er  and  other  seoorities  to  the 
iDther  for  collection*  Balances  in  favor  of  Uie-d^endaUt 
were  usually  collected  by  draft  in  favor  of  one  of  th^ 
Albany  banks,  and  by  this  means  their  accounts  were 
generally  k^t  nearly  balanced. 

This^(uitwafi  originally  brought  in^the  supreme  courts 
by  which  it  was  transferred  to  the  superior  court  The 
referee  reported  in  fitvor  of  the  defendant;  and  the  judg- 
ment entered  on  hk  report  having  been  afibnied  at 
general  term,tand  a  motion  to  set  aside  the  report  denied, 
the  defendant  took  tiiis  appeal 

*  146  ]    *Edwarde,  for  the  appellant 

£BK,  for  the  respondent 

Johnson,  J. — ^When  the  defendant  received  this  not^ 
he  had  notice,  from  its  indorsement,  from  the  course  ot 
business  of  Smith  &  Ca,  with  which  he  wes  acquainted, 
and  from  the  letter  which  inclosed  the  note  to  him,  thai 
it  was  placed  in  their  hands  for  coUectiou  only,  on 
account  of  the  owners,  the  plaintifib  in  this  suit  Under 
these  circumstances,  if  he  had  made  advances  up^n 
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accoTinf  of  it,  he  could  not  have  held  the  note,  nor  its 
proceeds,  against  the  plaintiflfe.  (CtorJfe  v.  MerctiatfM 
Bank,  2  N.  Y.  380.)  Of  course,  in  this  case,  where  he 
had  made  no  advances  on  the  faith  of  the  note,  he  can- 
not acquire  a  title  to  it,  by  bringing  it  into  account  with 
Smith  <fe  Co.,  after  its  payment,  and  calling  the  trans- 
action a  discount.    Tlie  ji^dgment  should  be  affirmed. 

Judgment  affirmed.* . , 

1  See  Soott  v.  Ocean  Bank,  98  N.  T.  S89 ;  8.  o.  5  Bos.  192 ;  Hoffman  v. 
IfiUer,  9  IMd.  384 ;  Commercial  Bank  of  Cljde  v.  Marine  Bank,  1  Abb. 
1>ee.  405.  It  is  difficult  to  reconcile  these  cases  with  the  nde  laid  down  by 
the  supreme  court  of  the  United  States,  in  Swift  v.  Tyson,  16  Pet.  1 ;  and 
Bank  of  the  Metropolis  v.  New  England  Bank,  I  How.  334 ;  and  Ae  decision 
of  the  supreme  court  of  Massachusetts,  in  Le  Breton  v.  Peirce,  2  Allen  8 ; 
tix>ugh  the  learned  judge  who  d^irered  the  opinion  of  the  court,  in  Hoffhian 
V.  Miller,  attempted  to  distinguish  them.  On  &is  interesting  question,  see  tht 
learned  note  of  Judge  Rbdfibld,  in  10  Ani.  L.  B^g  85-42. 
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Teubcott  etal  V.  King 
Ikiiwreadvcmces. — Applicatum  of  payments. — Remedy  at  Law. 

Where  Jndgment  is  oonfbssed  to  secure  fotue  adranoee,  and  adrsnoes  an 
made  and  paid  to  the  extent  of  it,  it  cannot  he  set  np  as  a  oontinntng  seen* 
ritj  for  subsequent  adrances,  as  against  an  intenrening  incomhranoer ;  and 
these  fkcts  maj  he  shown  hy  parol. 

In  equity,  a  general  payment  will  he  applied  to  the  earliest  items  of  indebted- 
ness, though  the  creditor  may  hold  secnrity  for  Aem,  and  none  for  the  resi- 
dne  of  his  daim. 

The  objection  that  the  plaintiff  had  an  adequate  remedy  at  law,  cannot  ba 
taken  at  the  hearing,  where  the  defendant  has  omitted  to  set  it  iq»  in  his 


Trusoott  9.  Ejng,  6  Barb.  846,  rerersed. 

Appeal  from  the  general  term  of  the  Supreme  Courts 
in  the  diird  district,  where  a  decree  of  the  late  vice- 
chancellor  of  the  eighth  circuit,  dismissing  the  plaintiffs' 
bill,  had  been  aflBrmed.    (Reported  below,  6  Barb.  346.) 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  by  George  Truscott  and  John  C.  Green,  against 
the  defendant.  King,  to  have  a  mortgage  for  $50,000 
upon  certain  real  estate  in  the  city  of  Buffalo,  given  to 
them  by  Russell  S.  Brown  and  Rodman  Starkweather, 
on  the  15th  September  1837,  declared  to  be  a  prior  lien 
to  a  judgment  confessed  by  Brown  and  Starkweather,  in 
favor  of  Richard  S.  Williams,  for  the  sum  of  $40,000, 
which  was  docketed  in  the  supreme  court,  on  the  14th 
October  1835,  and  subsequently  assigned  to  the  defend- 
ant 

♦  1R1  1      *^^  complainants'  bill  set  forth  that  Russell 
^  S.  Brown,  being  indebted  to  Truscott  and  Green 
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in  a  large  sum  of  money,  in  order  to  secure  a  part  there* 
of,  on  the  15th  day  of  September  1837,  executed  his  bond 
to  them  in  the  penalty  of  $100,000,  conditioned  for  the 
payment  of  $50,000,  with  interest  as  therein  mentioned ; 
and  that  to  secure  the  payment  thereof,  on  the  same  day. 
Brown,  and  Rodman  Starkweather  and  Martha  his  wife, 
executed  to  Trusfeott  and  Green,  their  mortgage  upon 
certain  premises  situate  in  the  county  of  Erie,  particu- 
larly described,  which  waj3    duly  acknowledged,  and 
afterwards,  on  the  16th  day  of  October  1837,  recorded  in 
the  office  of  the  clerk  of  that  county.    That  on  the  5th 
day  of  March  1838,  Truscott  and  Green,  to  secure  Janet 
Stritch,  of  Exeter,  in  England,  about  $22,000,  in  which 
sum  they  were  indebted  to  her,  assigned  said  bond  and 
mortgage  to  her,  as  collateral  security.    That  default  in 
payment  of  the  interest  having  been  made,  the  complain- 
ants, on  the  31st  day  of  January  1839,  brought  their  bill 
in  the  court  of  chancery,  before  the  vice-chancellor  of 
the  eighth  circuit,  for  the  foreclosure  of  the  mortgage 
and  sale  of  the  mortgaged  premises,  and  made  the  mort- 
gagors, with  Moses  Baker,  Augustus  Rayner  and  Alonso 
Bayner,  the  only  parties  defendants.    That  the  bill  was 
taken  as  confessed,  as  against  the  three  last-named  de- 
fendants, and  was  put  at  issue  by  an  answer  of  the  other 
three,  and  a  replication  filed  thereto.    After  which,  and 
in  March  1843,  said  Brown  died,  leaving  a  will,  by 
which  he  devised  all  his  interest  in  the  premises  mort- 
gaged, to  Starkweather,  who  was  appointed  sole  executor. 
That  after  the  death  of  Brown,  his  will  was  duly  proved 
and  recorded,  and  letters  testamentary  issued  to  Stark- 
weather, and  the  suit  duly  revived  against  the  surviving 
defendants.    That  such  proceedings  were  subsequently 
had  in  the  suit,  that  afterwards,  at  a  court  of  chancery 
held  on  the  9th  day  of  December  1845,  a  final  decree 
was  entered,  for  the  foreclosure  and  sale  *of  the  r  ^  ^^.q 
mortgaged  premises,  in  the  usual  form;  and  '• 
that,  at  the  time  of  filing  the  bill  in  t^is  cause,  there 
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was  due  to  the  complainantB  upon  said  moartgage  and 
decree,  including  interest  to  December  1st,  1845,^  the  sum 
of  $79,176.37,  besides  the  costs  in  said  suit. 

That  the  complainants  had  been  ipformed^  that  prior 
to  the  execution  of  said  bond  and  mortgage,  and:  <m  the 
22d  day  of  April  1885,  Brown  &  Siarkweatlier  execated 
their  bond  to  Richard  S.  Williams,  in  the  sum^of  $40,000^ 
conditioned  for  the  payment  of  $^,000 ;  aoid  also^  at  Uie 
same  time,  executed  to  Williams  a  warrant  of  i^tomeyi 
authorizing  a  judgment  to  bo  ^^toned  thereon;  and  that 
afterwards,  on  the  14th  day  of  October  1835,  WiUkuiis 
caused  a  judgment  to  be  entered  thereon,  in  the  supreme 
court,  for  $40,000  of  debt,  and  $18.79,  damages  and  costs, 
which  was  duly  docketed  on  that  day. 

That  the  complainants  were  informed  and  believed, 
that  at  the  time  of  the  execution  of  the  bond  and  war** 
rant,  or  at  the  time  of  cutting  the  judgment,  no  part  of 
the  sum  of  $20,000  was  due  and  owing  from  Brown  & 
Starkweather  to  Williams;  or,  if  anything,  but  a  small 
part  of  said  sum ;  and  the  complainants  charged,  upon 
information  and  belief,  that  the  bond  and  warrant  were 
executed,  and  the  judgment  entered,  for  the  purpose  of 
securing  such  adyances  as  Williams  should  thereafter 
make  bn  the  drafts  of  Brown  <fe  Starkweather;  and  that, 
at  the  time  of  recording  their  mortgage,  on  the  16th  day 
of  October  1837,  there  was  not  anything  due  from  Brown 
<fe  StarkT^eather  to  Williams  for  such  advances;  or,  if 
anything  was  then  due,  that  the  same  was  subsequently 
paid  by  them,  or  one  of  them ;  and  that  there  was  not 
then,  nor  at  the  time  of  the  sale  of  the  mortgaged 
premises  under  the  said  judgment,  anything  due,  which 
had  become  due,  or  was  secured  by  a  judgment,  prior  to 
the  recording  of  said  mortgage. 

The  bill  further  averred,  on  information,  that  prior  to 

the  16th  day  of  October  1837,  Brown  &  Starkweather,  or 

one  of  them,  had  assigned  and  delivered  to  Williams,  as 

collateral  security  for  the  payment  of  the  moneys  se- 
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cured  by  the  judgment,  certain  *choses  in  ac-  n  ^^^^ 
tion,  which  Williams  subsequently  surrendered  '■ 
and  redelivered  to  Brown  <fe  Starkweather,  or  to  one  of 
thOTi ;  that  after  the  death  of  Brown,  in  May  1844, 
Williams  conmienced  proceedings  by  scire  facias  to  re- 
vive the  said  judgment  as  against  Starkweather  and  the 
devisees  of  Brown,  and  that  he  obtained  judgment 
thereon,  in  January  1845,  with  |63.69  costs. 

That  after  the  commencement  of  said  proceedings  to 
revive  the  judgment,  but  at  what  time  the  complainants 
were  not  informed,  Williams  assigned  the  judgment  to 
the  defendant,  King,  who  subsequently  caused  a  fieri 
fadoB  to  be  issued  thereon,  tested  the  18th  day  of  May 
1845,  directed  to  the  sheriflf  of  Erie;  that  the  sheriff 
levied  on  the  mortgaged  premises,  and  afterwards,  on 
the  4th  day  erf  August  1845,  sold  the  same  to  the  defend- 
ant King,  and  executed  to  him  a  certificate  of  such  sale. 
That  King  claimed  that  the  judgment,  at  the  time  of 
sale,  was  a  lieu  on  the  mortgaged  premiaes,  prior  to  and 
superior  to  the  lien  created  by  said  mortgage ;  and  that, 
by  his  purchase,  he  had  acquired  a  lien  prior  to  the 
mortgage ;  and  that  his  interest  in  the  premises  was  not 
subject  to  the  mortgage,  and  that  the  complainants  had 
no  interest  in  the  premises,  except  as  subject  and  subse- 
quent to  the  judgment 

It  was  then  alleged,  that  at  the  time  of  the  execution 
of  the  mortgage,  and  of  the  recording  thereof,  there  was 
nothing  due  to  Williams  for  advances  or  liabilities 
incurred  by  him  for  Brown  &  Starkweather ;  or  if  there 
was  anything  due  and  secured  by  the  judgment,  it  was 
afterwards  fully  paid  by  them,  or  one  of  them ;  and  that, 
at  the  time  of  issuing  the  execution,  and  of  the  sale 
under  it,  the  judgment  was  not  a  lien  on  the  premises, 
prior  to  the  mortgage.  And  the  cpmplainants  insisted, 
that  if  there  was  anything  due  on  the  judgment,  at  the 
time  of  issuing  the  execution,  it  was  for  advances  and 
liabilities  incurred  by  Willianas,  after  the  recording  of 
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the  mortgage,  and  after  notice  thereof  to  Williams. 
The  bill  prayed  for  an  answer,  and  that  the  mortgaged 
premises  might  be  declared  and  decreed  to  be  free  and 
clear  of  and  from  the  judgment;  and  that  the  sale  by 
the  sheriff  might  be  declared  vpid ;  and  that  King  be 
^  -  perpetually  *enjoined  from  taking  a  deed  of  the 
J  premises  under  his  purchase,  and  for  general 
relief 

The  defendant  answered,  that  he  was  ignorant,  and 
not  informed,  whether  Brown  was  indebted  to  Truscott 
<fe  Green,  or  whether  he  executed  his  bond  to  them,  or 
whether  Brown  <fe  Starkweather  and  wife  executed  a 
mortgage  to  them,  or  whether  Truscott  &  Green  made 
any  transfer  thereof  to  Stritch,  or  whether  the  com- 
plainants commenced  proceedings  to  foreclose  such  mort- 
gage, as  stated  in  the  bill.  He  admitted  the  death  of 
Brown,  and  that  he  left  a  will ;  but  was  ignorant  of  its 
provisions. 

The  answer  admitted  that  Brown  &  Starkweather 
executed  to  Williams  a  bond,  as  stated  in  the  bill,  and 
that  such  judgment  was  entered  thereon;  and  alleged 
that,  at  the  time  of  giving  the  bond  to  Williams,  there 
was  justly  due  to  him,  from  Brown  &  Starkweather, 
more  than  $20,000 ;  and  that,  at  the  time  of  recording 
the  mortgage,  there  was  justly  due  and  secured  by  the 
judgment  to  Williams,  |20,000  and  upwards ;  and  from 
that  day  to  the  time  of  the  answer  there  was,  and  had 
been,  at  all  times,  due  ami  owing  to  Williams,  upon  the 
judgment,  more  than  |207)00. 

The  answer  denied,  that  before  or  at  the  time  of  re- 
cording the  mortgage.  Brown  &  Starkweather,  or  either 
of  them,  had  assigned,  or  put  into  the  hands  of  Wil- 
liams, as  collateral  security  for  the  payment  of  the 
moneys  secured  by  the  judgment,  any  choses  in  action 
or  other  securities,  or  that  he  delivered  back  to  them,  or 
either  of  them,  any  such  securities,  or  that  Williams 
ever  had  any  notice  of  the  mortgage.  It  admitted  the 
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recovery  of' the  judgment,  and  the  assignment  of  it  to 
the  defendant,  the  issuing  of  the  execution  and  sale  of 
the  premises,  and  the  purchase  thereof  under  the  judg- 
ment as  charged  in  the  bill.  It  alleged  that  the  defend- 
ant, at  the  time  he  purchased  the  judgment,  was  in- 
formed and  believed,  that  there  was  due  to  Williams 
thereon  more  than  $25,000,  and  that  it  was  a  lien  upon 
the  said  premises ;  and  the  defendant  insisted  that,  by 
such  sale  and  purchase,  he  became  equitably  and  legally 
entitled  to  all  the  interest  which  Brown  &  Starkweather 
had  in  the  same,  at  the  docketing  of  *the  judg-  r-  ^^^p. 
ment,  subject  only  to  the  right  of  redemption  ^ 
given  by  statute.  The  complainants  filed  a  replica- 
tion. 

The  plaintiffs  called  Williams  as  a  witness,  who  testi- 
fied, iA  substance,  that  the  judgment  was  confessed  by 
Brown  &  Starkweather  to  him,  to  secure  the  firm  of 
Richard  S.  Williams  &  Co.,  of  which  he  was  a  member, 
.  as  well  their  then  indebtedness,  as  such  as  should  there- 
after exist,  for  advances  which  the  firm  had  made,  and 
should  thereafter  make,  upon  acceptances  of  their  drafts. 
After  the  judgment  was  confessed,  in  April  1835,  the 
firm  was  in  the  habit  of  accepting  their  drafts,  and  they 
were  in  the  habit  of  providing  the  firm  with  funds  and 
means  of  payment  The  firm  charged  them  with  ac- 
ceptances in  their  books,  and  credited  them  with  the 
funds  provided,  when  received.  The  witness  could  not 
recollect,  on  his  direct  examination,  whether  Williams  <fe 
Co.  had  paid  any  such  drafts,  without  being  provided  the 
means,  by  Brown  &  Starkweather ;  but  he  had  no  doubt, 
that  Williams  &  Co.  received  from  them,  between  April 
and  October,  as  much,  money  as  the  drafts  which  they 
had  previously  accepted  amounted  to.  That  between 
October  1835,  and  the  16th  day  of  October  1837,  they, 
Williams  &  Co.,  had  continued,  from  time  to  time,  to 
accept  drafts  and  pay  them  for  Brown  &  Starkweather, 
but  whether  they  paid  any,  for  which  they  had  not  been 
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provided  with  funds,  the  witness  could  not  say,  though 
he  thought  that  they  had.  That  since  the  17th  day  of 
November  1837,  Williams  &  Co.  had  received  from 
Brown  &  Starkweather,  or  on  th^ir  account,  a  larger  sum 
of  money  than  was  due  to  them  at  that  date. 

After  examining  his  memoranda,  on  a  cross-examina- 
tion, the  witness  further  testified,  that  on  the  16th  day 
of  October  1837,  there  was  a  balance  due  from  Brown  & 
Starkweather  to  Williams  &  Co.  of  the  sum  of  $20,608; 
and  that,  as  he  recollected  thfe  state  of  the  accounts  be- 
tween Williams  <fe  Co.  and  Brown  &  Starkweather,  from 
the  date  of  the  judgment,  there  was  always  a  greater 
liability  than  $20,000.  Williams  &  Co.  had  a  settlement 
with  Starkweather  &  Brown,  on  the  20th  February  1839, 
when  there  was  found  a  balance  due  to  Williams  &  Co. 
*  156  1  ^^  *<^22,742.26;  and  at  the  time  the  judgment 
J  was  assigned  to  the  defendant  King,  the  balance 
was  more  than  |30,000.  That  Brown  &  Starkweather 
were  never  indebted  to  the  witness,  Williams,  as  an  indi- 
vidual, at  all. 

On  a  re-examination  by  the  counsel  for  the  complain- 
ants, the  witness  further  testified,  that  about  $11,400  of 
the  $22,742.26,  accrued  to  Williams  &  Co.  for  moneys 
advanced  to  redeem  their  acceptances  of  Brown  &  Stark- 
weather's drafts.  That  the  balance  was  for  moneys  paid 
by  them,  before  the  20th  of  February  1839,  as  indor^ers 
for  Brown  &  Starkweather,  of  two  bills  of  exchange 
drawn  by  Green,  Brown  &  Co.,  in  their  favor,  and  which 
they  indorsed  about  the  7th  of  March  1837,  under  an 
express  understanding  that  they  were  under,  or  covered 
by,  the  securities  which  Williams  &  Co.  held.  In  answer 
to  a  question  put  to  the  witness,  whether  there  were  any 
other  securities  put  in  their  hands,  besides  the  judgment 
in  question,  collateral  with  it,  to  cover  their  liabilities 
*  for  Brown  &  Starkweather,  he  answered  that  there  were; 
that  the  first  was  a  mortgage  on  lands  at  the  west,  and 
the  other,  a  mortgage  drawn  by  Brown  &  Starkweather, 
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on  property  in  Buflfalo ;  the  mortgages  were  for  $10,000 
each.  The  latter  mortgage  was  assigned  to  the  defendant 
King  (a  decree  had  been  previously  obtained  upon  it, 
and  the  decree  was  assigned  to  the  defendant),  as  collat- 
eral for  the  debt,  with  the  judgment ;  and  as  to  the  dis- 
position made  of  the  other  mortgage,  the  witness  did  not. 
remember.  In  addition  to  these  mortgages,  Brown  de 
livered  to  Williams  a  number  of  notes,  which  he  said 
were  part  of  the  assets  of  Green,  Brown  &  Co.,  and  had 
been  paid  to  him  in  some  arrangement  between  those 
parties ;  that  Williams  &  C!o.  received  upon  these  notes, 
not  far  from  $10,000.  The  witness  thought  that  the 
amount  received  on  the  notes  was  credited  in  the  account 
of  the  two  bills  of  exchange  which  the  firm  indorse^, 
and  on  which  they  originally  paid  over  $20,000,  and  the 
balance,  after  crediting  the  amount  received  on  the  notes, 
was  about  $11,000.  That  after  the  16th  of  October  1837, 
the  balance  of  accounts  due  Williams  &  Co.  from  Brown 
&  Starkweather,  was  never  less  than  $20,000. 

♦The  execution  of  the  bond  and  mortgage,  p  ^  ^  r- 
recording,  and  assignment  thereof,  the  prosecu-  '- 
tion  and  decree  for  foreclosure  and  sale  obtained  thereon, 
the  death  and  will  of  Brown,  the  appointment  of  Stark- 
weather, as  executor,  as  set  up  in  the  bill,  were  admitted 
on  the  hearing. 

The  case  was  heard  on  the  pleadings  and  proofs ;  the 
vice-chancellor  made  a  decree,  dismissing  the  bill,  with 
costs,  from  which  the  plaintiflfe  appealed ;  and  the  cause 
having  been  transferred  to  the  supreme  court,  under  the 
constitution,  the  vice-chancellor's  decree  was  there 
affirmed;  whereupon,  the  plaintiffs  appealed  to  this 
couri 


Jbberf  for  the  appellants. 
Reynolds,  for  the  respondents. 
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Jewett,  J.  (after  stating  the  facts.)— I  cannot  doubt, 
that  the  judgment,  in  its  inception,  was  a  valid  security 
upon  the  mortgaged  premises,  to  the  extent  of  $20,000, 
with  the  costs  of  entering  it,  whether  a  debt  in  whole,  or 
only  in  part,  then  existed,  to  that  amount,  or  not,  if  it 
was  agreed  at  the  time,  between  the  parties,  that  it  should 
be  given  as  an  indemnity  against  advances  or  responsi- 
bilities to  be  thereafl;er  made  or  incurred  by  Williams  <fe 
Co.  for  Brown  &  Starkweather,  to  that  amount,  and  such 
advances  were  afterwards  made,  or  responsibilities  in- 
curred. The  principle  is  well  established,  that  a  mort- 
gage or  judgment  may  be  taken  and  held  as  a  security 
for  future  advances  and  responsibilities,  to  the  extent  of  U, 
when  that  forms  a  part  of  the  original  agreement  be- 
tween the  parties ;  and  the  future  advances  will  be  cov- 
ered by  the  mortgage  or  judgment,  in  preference  to  the 
claim  under  a  junior  intervening  incumbrance,  with 
notice  of  the  agreement.  The  principle  is,  that  subse- 
quent advances  cannot  be  tacked  to  a  prior  security,  to 
the  prejudice  of  a  bond  fide  junior  incumbrancer ;  but  a 
mortgage  or  judgment  are  always  good  to  secure  future 
loans,  when  there  is  an  intervening  equity. 

Thus,  in  Gordon  v.  Graham  (7  Vin.  Abr.  52,  E.,  pi.  3), 
cited  in  Powell  on.  Mortgages  (ed.  1807)  544,  where  A. 
mortgaged  his  estate  to  B.,  for  a  term  of  years,  to  secure 
a  sum  of  money  already  lent  to  A.,  and  also  all  other 
sums  as  should  thereafter  be  lent  or  advanced  to  him,  A. 
made  a  second  mortgage,  to  C,  for  a  certain  sum,  vdth 
notice  of  the  first  mortgage,  and  then  the  first  mortgagee, 
having  notice  of  the  second  m^ortgage,  lent  a  further  sum. 
Lord  CowPER  decreed,  that  the  second  mortgagee  should 
not  redeem  the  first  mortgage,  without  paying  as  well  the 
money  lent  after,  as  that  lent  before,  the  second  mort- 
gage was  made;  for,  he  added,  it  was  the  folly  of  the 
^  p,  second  ^mortgagee,  tuiih  notice,  to  take  such  secu- 
rity. 

In  Livingston  v.  Mclnlay  (16  Johns.  165),  a  judgment 
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had  been  entered  upon  a  bond  for  $4000,  conditioned  to 
pay  $2000,  the  defendant  being  at  the  time  indebted 
to  the  plaintiff  in  only  the  sum  of  $1118  for  money  lent, 
but  it  was  agreed,  at  the  time,  that  further  advances 
should  be  made  to  the  defendant  by  the  plaintiffs,  and 
the  plaintiffs  gave  the  defendant  a  memorandum  in 
writing,  that  no  execution  should  issue  for  more  than 
was  actually  due.  The  plaintiffs  afterwards  lent  the 
defendant  the  farther  sum  of  $850,  and  thereafter  issued 
an  execution  upon  the  judgment,  with  directiohs  to  levy 
$1653.91.  A  subsequent  judgment-creditor  of  the  de- 
fendant issued  his  execution  for  $289.58,  and  the  sheriff 
having  levied  on  the  first  execution  $1322.49,  and  hav- 
ing paid  over  to  the  plaintiffs  therein  $966.17,  held  the 
residue,  to  be  paid  to  either  of  the  parties  who  should  be 
held  entitled  to  receive  it.  A  motion  was  then  made  in 
behalf  of  the  plaintiffs  in  the  second  execution,  that  the 
sum  of  $350  should  be  deducted  from  the  amount  di- 
rected to  be  collected  on  the  first-mentioned  execution. 
It  was  contended,  that  a  judgment  of  the  court  could 
never  be  used  by  the  plaintiff  to  collect  any  debt  or 
demand  arising  subsequently,  and  which  was  not  in-, 
eluded  in  the  judgment,  at  the  time  it  was  rendered. 
But  the  court  observed,  that  it  was  part  of  the  original 
agreement,  at  the  time  judgment  was  entered,  that  it 
should  be  a  security  for  future  advances,  beyond  the 
amount  then  actually  due  to  the  plaintiffs ;  and  held, 
that  diere  was  no  objection  to  that,  any  more  than  to  a 
mortgage  being  held  as  security  for  future  advances ;  so 
far,  at  least,  as  the  amount  of  the  condition  of  the  bond. 
That  if  the  amount  of  ihe  advances,  or  responsibilities, 
exceeded  the  condition  of  the  bond,  it  would  present  a 
different  question. 

In  BrvnJcerJwff  v.  Marvm  (5  Johns.  Ch.  320),  the  chan- 
cellor held,  that  a  judgment  or  other  security  might  be 
taken  and  held  for  future  responsibilities,  to  the  extent  of 
it    And  so,  in  Jan  es  v.  Johnson  (6  Johns.  417),  the  chan- 
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cellor  said,  that  in  many  cases,  a  8ub]oci>  pledged^  for  a 
*  1M  1  ^  '  Bright  be  considered  as  a  security  *for  fur* 
^  ther  loans;  and  that  he  saw  no  possible  objec* 
lion  to  it,  if  no  intervening  right  exists,  to  prevent  the 
justness  of  the  application  of  the  rule. 

In  the  case  of  the  United  Staiea  v.  Hooe  (a  Cranch  73), 
Makshall,  C.  J.,  says :  "That  the  property  stood  bound 
for  future  advances,  is,  in  itself,  unexceptionable ;  it 
may,  indeed,  be  converted  to  imprc^r  purposes ;  but  it 
is  not  positively  inadmissible.  It  is  frequent,  for  a  per- 
son, who  expects  to  become  more  considerably  indebted, 
to  mortgage  property  to  his  creditors,  as  a  security  for 
debts  to  be  contracted,  as  well  as  for  that  which  is 
already  due."  In  tiiat  case,  the  facts,  so  far  as  rejects 
this  question,  were  shortly  these:  Fit^erald,  being 
appointed  collector,  Hooe  executed  a  bond,  with  him  as 
his  surety,  to  the  United  States,  and  being  desirous 
to  procure  Hooe  to  indorse  his  notes  at  a  future  day,  to 
enable  him  to  raise  money  upon  them  at  a  bank,  con- 
veyed a  part  of  his  real  estate  to  trustees,  in  trust,  to 
indemnify  Hooe  on  account  of  his  having  became  his 
surety  to  the  United  States,  and  on  account  of  notes  tc 
be  indorsed  by  him  for  the  accommodation  of  Fitzgerald, 
at  such  bank. 

And  so,  it  was  held,  in  SJwrroB  v.  OtUg  (7  Cranch  34), 
that  a  mortgage  should  stand  to  secure  the  real  equitable 
claims  of  the  mortgagees,  whether  they  existed  at  the 
date  of  the  mortgage,  or  arose  afterwards,  and  before 
notice  of  the  defendant's  equity.  The  bill,  in  that  case^ 
was  brought  to  foreclose  a  mortgage  of  a  lot,  houses  and 
wharf  in  Savannah,  called  Gardiner's  wharf,  which 
were  in  the  possession  of  the  defenduits;  the  mortgi^o 
bore  date  the  first  day  of  December  1801,  and  the  mortr 
gagor  had  title  to  an  undivided  half  part  of  the  prem- 
ises; subsequently,  each  of  the  defendcmts  became 
vested  of  an  undivided  Hiird  part  of  the  premises.  Ilie 
defendants  resisted  the  claim  to  foreclose,  on  various 
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grounds.  Tlie  mortage  purported^  on  its  faco,  ;ko  secure 
a  debt  of  thirty  thousaj^d  pQl^lds  sterUQg)  du^a  to  off  of 
tlie  mortgagees,  but  it  Tfas  really  intend^,  to  secure  dif^ 
f event  sums,  due  at  the.  time  to  particular  mortgagees,  and 
advances  afterwards  to  be  made,  .and  liabilities  to  be 
incurred,  to  *an  uncertain  an^ouAt.  Mabshall,  -  ^^ -^ 
C.  J.,  said,  it  was  true,  that  the  real  transaction  '- 
did  not  appear  on.the,fp(ce  of  the  mortg^e;  and  that  it 
was  not  to  be  denied,  that  a  deed,  which  misrepresent^ 
the  transaction  it  recites,  ^avi.^e  consideration  on  which 
it  is  executed,  is  liable  to  suspicion;  that  it  mu^t  sustain 
a  rigorous  examination ;  that  it  was  filiyays  advisable, 
&irly  and  plainly  to^  state  the  truths  But  if,  upon  in* 
vestigation,  the  real  tmnsaetion  should  appear  to  be  fairi 
though  somewhat  variant  from  that  whidi  is  described^ 
it  would  seem  to  be  unjust  and  unprecedented,  to  de^ 
prive.  the  person,  claiming  under  the  deed,  of  his  real 
equitable  rights,  unless  it  be  in  favor  of  a  person  who 
has  been,  in  fact,  injured  and  deceive  by  the  misrepre- 
sentation. And  it  was  held,  that  the  compla^i^ants  had 
a  just  title,  under  their  mortgage,  to  subgept  one  moiety 
of  the  premises  described  in  the  mortgage,  of  which  the 
mortgagor,  at  the  time  of  executing  i%  was  seised,,  to 
the  payment  of  the  debts  remaining  due  to  them, 
which  were  either  due  at  tihe,  date  of  the  m,ortgage, 
or  were  afterwards  contracted  on  the  faith  of,  it,  eithej^ 
by  advances  actually,  made,  of  liabilities  incurred,  jm^r 
to  the  receipt  of  actetud  notice  .ef  the  sub^equeifUi  t^  of  th4 
d^endants. 

Judge  Stobtst  in<  Ooncprd  y.  AUantic  Inswa(ice  Co.  (1 
Peters  386,  at  p.  447)^  observed,  that  mortgages  might  as 
well  be  given  to. secure  future  advaaees  ^nd  qonti^genjt 
debts,  as  those  which  already  exist,  and  are  certain  and 
due.  And  again,  in  Leeds  v.  Cameron  {3  Sumner  .488), 
the  same  learned  judge  remarked,  that  nothing  could  be 
more  clear,,  both  upon  principle  and  authority,  than 
that,  at  the  common  law,  a  mortgage  bond  fidfi  made, 
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may  be  for  future  advances,  and  liabilities  for  the  mort- 
gagor by  the  mortgagee,  as  well  as  for  present  debts  and 
liabilities.  And  to  the  same  efTect,  are  the  following 
cases:  Hubbard  y.,Savage,8  Goun.  21j5;  Walkler  y.  Sriedi- 
ker,  1  HoflFman  Ch.  145 ;  Commercial  Baink  v.  Ourmingham, 
24  Pick.  270;  MoneU  v.  ISmMh,  5  Cow.  441;  Lyle  v.  Dur 
comb,  6  Binney  585;  4  Kent's  Com.  175;  Larmng  v. 
Woodworih,  1  Sandf.  Ch.  43 ;  Barry  v.  MercharM  Eax^nge 
a>.,  1  Id.  314.» 

*  1A1  T  *^^*  ^  order  to  secure  good  faith,  and  pre- 
J  vent  error  and  imposition  in  dealing,  it  is  neces- 
sary, that  the  agreement,  as  contained  in  the  record  of 
the  IteUy  whether  by  mortgage  or  juc^gment,  should  give 
all  the  requisite  information  as  to  the  extent  and  certainty 
of  the  contract,  so  that  a  junior  creditor  may,  by  inspec- 
tion of  the  record,  and  by  common  prudence  and 
ordinary  diligence,  ascertain  the  eoctemt  of  the  incum- 
brance. {St.  Andrew's  Chwrch  v.  IbmpkmSy  7  Johns.  Ch. 
14;  Pettibone  v.  Grmoold,  4  Conn.  158;  StougkUm  v. 
Pcwco,  5  Id.  442;  Shepard  v.  Shepard,  6  Id.  37;  Hubbard 
V.  Savage,  supra;  Garber  v.  Henry ,  6  Watts  57 ;  Walker  v. 
Snediker,  supra;  Hart  v.  Chaiker,  14  Conn.  77.) 

In  the  case  of  the  Bank  of  Vtica  v.  Mnch  (3  Barb.  Ch. 
293),  it  was  held,  that  where  a  bond  and  mortgage  were 
given  to  secure  a  particular  debt  mentioned  therein,  the 
mortgagee  could  not,  as  against  subsequent  purchasers 
or  incumbrancers,  hold  it  as  a  lien  for  an  entirely  dis- 
tinct and  different  debt,  upon  parol  proof,  that  it  was 
intended  to  cover  that  debt  also.  But  that  a  mortgage 
or  a  judgment  might  be  given  to  secure  future  advances 
and  responsibilities,  or  as  a  general  security  for  balances 
which  might  be  due,  fix)m  time  to  time,  from  the  mort- 

>  Lawrence  v.  Tncker,  23  How.  14 ;  United  States  v,  Lenox,  S  Paine 
180 ;  Biplej  v.  Harris,  3  Biss.  199  ;  Ex  parte  Griffiths,  1  Low.  Dec.  431 ; 
Ex  parte  Haake,  2  Sawyer  231 ;  First  National  Bank  v.  Morsell,  1  Mc- 
Arthur  155 ;  Boll  v,  Fleming,  1  Beas.  13,  490 ;  McDowell  v.  Fisher,  10 
C.  E.  Green  93. 
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gagor  or  judgment-debtor.  That  such  security  might  be 
taken,  in  either  form,  for  a  specific  sum  of  money,  large 
enough  to  cover  the  amount  of  the  floating  debt  intended 
to  be  secured  thereby,  and  such  future  advances  and 
responsibilities  will  be  protected  by  such  security,  to  the 
extent  of  the  sum  mentioned  therein,  in  preference  to 
any  claim  under  a  junior  incumbrance,  with  notice, 
altiiough  such  security,  on  its  face,  does  not  specify  that 
future  advances  or  responsibilities  to  be  made  or  in- 
curred are  provided  for  such  sum.  Parol  evidence  is 
admissible,  to  show  the  purpose  and  intent  for  which 
such  security  was  executed,  and  it  does  not  conflict  with 
the  principle,  that  such  evidence  cannot  be  admitted  to 
contradict  the  written  instrument.'  But  neither  a  mort- 
gage nor  judgment  can  be  rendered  available,  to  secure 
the  party  taking  them,  for  future  advances  or  responsi- 
bilities, by  any  subsequent  parol  agreement,  ♦in  p  ^  -/»« 
preference  to  the  lien  of  a  junior  incumbrancer.  ^ 
{Walker  v.  Snediker,  mpra;  Ex  parte  Hooper,  19  Vesey 
447;  4  Kent's  Com.  176.) 

The  record,  in  this  case,  shows  that  the  judgment  was 
confessed  and  entered  up  to  secure  Williams  a  specific 
sum  of  money,  to  wit,  $20,000 ;  and  from  the  face  of  it, 
the  presumption  would  be,  that  it  was  for  a  present  debt 
due,  and  to  that  exierd  subsequent  incumbrancers  and 
purchasers  would  have  notice  of  this  prior  incumbrance, 
by  the  record.  And  we  have  seen,  that  if  the  fact  was 
otherwise,  that  instead  of  its  being  for  a  present  indebted- 
ness, some  part,  or  all,  was  for  a  future  indebtedness, 
incurred  for  advances  or  responsibilities  assumed,  which 
were  agreed  to  be  made  and  incurred,  at  the  time,  the 
judgment  would  be  an  available  security,  when  made, 
to  the  amomd  so  specified,  if  there  should  be  no  inter- 
vening equity  arising  to  take  preference.  But  the 
adjudged  cases  show,  that  if  the  debt  amounted  to  the 


*  Bobinson  v.  Urqohart,  1  Bear.  515. 
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sum  specified  in  the  coudition  of  the  bond,  at  the  time 
of  its  ex^ution,  or  advances  were  subsequently  made, 
as  agreed-upon  at  the  time,  to  that  ai^ount,  the  judg- 
ment could  not  be*  available,  as  a  security  for  any 
additional  inde^btedness,  for  other  advances  or  liabilities, 
although  in  the  end,  by  payments  made  or  funds  re- 
ceived by  the  creditor  of  the  debtor,  the  amount  of  the 
moneys  advanced,  from  time  to  time,  should  be  satisfied, 
so  that  the  balance  did  not  exceed  the  sum  specified  in 
the  sequrity.  It  could  not  be  regarded  as  a  continuing 
security,  covering  the  finol  balance  which  might  be 
found  due  to  the  creditor  from  the  debtor,  after  charg- 
ing the  original  debt  and  subsequent  advances  and 
responsibilities,  and  crediting  the  moneys  received  from 
the  debtor,  from  time  to  time,  although  such  balance 
should  be  no  larger  in  amount  than  the  sum  specified, 
in  the  security,  to  be  secured. 

When  the  creditor  has  received  of  the  debtor  moneys, 
upon  the  security  taken,  equal  in  amount  to  the  sum 
specified  therein,  to  be  secured,  whether  given  for  a 
present  debt  or  for  future  advances,  it  becomes  satis- 
fied and  extinguished.*  I  think,  the  e'^idence  in  this 
case  shows  that  the  bond  and  warrant  of  attorney, 
*  1  Aft  1  *^P^^  which  the  judgment  was  entered  up,  were 
-■  given  to  Williams,  to  secure  to  the  firm  of  Wil- 
liams &  Co.  the  payment  of  $20,000,  by  Brown  &  Stark- 
weather, on  account  of  responsibilities  which  had  been 
already  or  were  shortly  thereafter  to  be  assumed,  and 
which  were  so  assumed  for  them,  to  that  amount,  by 
accepting  drafts  drawn  or  to  be  drawn  by  them,  to  run 
from  two  to  four  months;  and  that  the  evidence  war 
rants  the  inference,  that  Williams  <fe  Co.,  for  the  period 
of  several  years  thereafter,  and  down  to  about  the  time 
of  the  death  of  Brown,  were  in  the  habit  of  accepting 


*  But  see  Ex  ptrte  York,  8  Bank.  Beg.  168 ;  Pickengill  v.  Brown,  7  La. 
An.  S98. 
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other  like  driafts,' from  time  to  time,  for  Brown  <fe  Stark- 
weather, and. that  they  were  in  the  habit,  during  the 
same  time,  generally,  of  providing  Williams  &  Co.  with 
ftinds  to  pay  them  at  maturity ;  and  that  whatever  bal- 
ances have  been  found  to  be  due  to  Williams  &  Co.  since 
the  giving  of  the  bond  and  warrant,  they  have  been 
made  up  of  the  difference  between  the  amount  of  such 
acceptances  made  since  the  bond  was  given,  arid  the 
tnoney  so  provided  for  the  payment,  by  Williams  &  Co., 
in  addition  to  the  acceptances  and  responsibilities,  to 
secure  which  the  sum  specified  in  the  bond  was 
designed. 

I  also  think,  thai  the  evidence  shows  at  least  two 
periods  of  time,  after  the  bond  was  given,  when  Brown 
&  Starkweather  ceased  to  be  the  debtors  of  Williams  & 
Co.,  upon  the  bond  or  jvdgmentj  although  there  may  have 
been  no  time  after  the  16th  day  of  October  1837,  or  even 
after  the  giving  of  the  bond,  when  Brown  &  Stark- 
weather were  not  indebted  to  Williams  <fe  Co.  in  as  large 
a  sum  as  $20,000,  for  payments  made  on  acceptances 
and  indorsements  of  bills  of  exchange  for  them.  First, 
the  witness  Williams  testified,  that  from  his  recollection 
of  the  state  of  the  accounts,  which  Williams  <fe  Co.  kept, 
in  which  they  charged  Brown  &  Starkweather  with 
acceptances,  and  credited  them  with  moneys  received,  he 
had  no  doubt,  but  that  they  received  from  them  between 
April  and  October  1835,  as  much  money  as  the  drafts  or 
acceptances  then  outstanding;  which  I  understand  to 
mean,  the  time  the  bond  and  warrant  were  given  in 
April.  If  so,  the  judgment  became  satisfied,  it  having 
been  given  to  indemnify  against  acceptances  which  Wil- 
liams *&  Co.  had  made,  at  or  before  the  date  r  ^^^^ 
of  the  bond,  or  which  they  made  shortly  there-  •- 
after ;  it  could  not  serve  the  purpose  of  a  security  for  a 
new  indebtedness,  in  addition  to  the  debt  of  $20,000  for 
which  it  first  stood  as  security.  Again,  although  the 
witness  testified,  that  on  the  16th  day  of  October  1837, 
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Brown  &  Starkweather  were  indebted  to  Williams  &  Co. 
in  the  sum  of  $20,608,  and  from  that  time  down,  there 
was,  at  all  times,  a  greater  liability  than  $20,000,  that  on 
the  20th  February  1839,  the  balance  was  $22,742,26,  and 
at  the  time  the  judgment  was  assigned  to  the  defendant, 
the  amount  due  them  was  more  than  $30,000 ;  yet,  he 
also  testified,  that  since  the  16th  day  of  October  1837, 
"Williams  &  Co.  had  received  on  account  of  Brown  <fe 
Starkweather,  a  larger  amount  of  money  than  was  due 
to  them  at  that  date. 

The  balances  of  $20,000  and  upwards,  due  to  Williams 
&  Co.  at  all  times  after  October  1837,  were  evidently 
made  up,  from  time  to  time,  by  payments  made  on  new 
acceptances,  made  after  the  acceptances  contemplated  to 
be  made  and  secur^  by  the  bond  had  been  made,  and 
after  the  indebtedness  originally  created  to  secure  which 
the  bond  was  given,  had  been  satisfied.  For,  we  see  by 
the  evidence,  that  about  half  of  the  balance  of  the 
$22,742.26,  found  due  on  the  20th  February  1839,  was 
for  money  which  Williams  &  Co.  had  paid  for  their  in- 
dorsements of  two  bills  of  exchange,  made  about  the  7th 
March  1837,  nearly  two  years  after  the  bond  had  been 
given,  and  in  the  meantime,  Williams  &  Co.  had  received 
of  Brown  &  Starkweather  two  mortgages  of  $10,000 
each,  and  several  notes,  on  which  they  had  received  in 
cash  about  $10,000  more. 

Now,  if  it  be  true,  as  I  assume,  that  the  evidence 
shows  that  Williams  &  Co.  were  liable  to  the  amount  of 
$20,000  on  account  of  their  acceptances  for  Brown  <fe 
Starkweather,  between  April  and  October  1835,  and  had 
received  from  them  as  much  as  that  sum  in  money,  to 
apply  on  their  account,  the  bond  and  warrant  of  at- 
torney became  satisfied,  and,  of  course,  there  could  be 
nothing  due  or  secured  by  the  judgment,  when  it  was 
entered  up ;  or,  if  Williams  &  Co.  received  (as  Williams 
♦  lAK  1  ^*^^^^  *^^*  *^®y  ^^AiA)  from  Brown  &  Stark- 
^  weather,  as  much,  or  a  larger  amount  of  money, 
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on  their  account,  after  the  17th  day  of  November  1837, 
than  was  then  due  to  them  from  Brown  &  Starkweather^ 
the  judgment,  if  a  valid  security  for  the  payment  of 
any  balance,  when  entered,  became  satisfied  by  such 
receipts  of  money,  and  application  by  Williams  &  Co., 
subsequently,  and  before  the  assignment ;  consequently, 
the  defendant  did  not  acquire  any  interest  in  the  prem- 
ises, under  his  sale  and  purchase. 

There  is,  it  is  true,  no  direct  evidence  in  the  case, 
showing  any  express  application  of  the  moneys  paid  by 
Brown  &  Starkweather,  upon  the  judgment,  at  the  time 
of  the  receipts  of  the  money ;  but  the  manner  in  which 
Williams  &  Co.  kept  the  accounts  between  them,  from 
1835,  and  ascertaining  the  balance  due  to  them,  from 
time  to  time,  show  that  the  indebtedness  for  which  the 
bond  was  given,  on  which  the  judgment  was  entered, 
was  brought  into  the  account  and  made  a  part  of  it,  from 
the  banning,  and  that  both  parties  intended  to  apply, 
and  did,  in  fact,  apply  the  first  receipts  of  money  to  the 
first  items  of  indebtedness.  Williams  &  Co.,  from  the 
beginning,  kept  an  account,  in  which  they  charged 
Brown  &  Starkweather  with  their  acceptances,  and  cred- 
ited them  with  money  when  received,  and  from  that  ac- 
count the  balance  due,  from  time  to  time,  was  found. 
AUm  V.  (Mver,  3  Denio  284.) 

The  defendant  objects,  that  the  complainants  show  no 
ground  for  equitable  relief,  that  they  have  a  perfect  re- 
medy at  law.  The  answer  to  that  is,  that  he  has  omitted 
to  raise  the  objection  in  his  answer,  and  that  it  comes  too 
late  at  the  hearing.    (Le  Roy  v.  PlaU,  4  Paige  77.) 

Other  questions  have  been  made  by  the  parties,  but  I 
think  it  unnecessary  to  consider  them,  having  come  to 
the  conclusion  that  the  evidence  clearly  shows  that 
the  debt  and  responsibilities  which  the  judgment  was 
given  to  secure,  were  fully  satisfied  by  Brown  &  Stark- 
weather, before  the  assignment  of  the  judgment  to  the 
defendant.    The  judgment  of  the  supreme  court,  and  the 
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*  1  Aft  1  ^^^'^^^  ^^  the  *vice-clMattcellor  should  be  reyeised, 
''  and  a  decree  entered  according  to  the  prayer  of 
the  billy  with  costs  in  the  courts  below. 

EnMOKDSy  J. — ^It  is  well  settled^  that  a  judgment  for 
fiitute  ad vancd^  is  good,  not  only  against  the  debtor',  but 
also  against  subsequent  incumbrancers,  at  least,  up  to 
the  time  when  a  subsequent  judgment  or  mortgage 
should  intervene.  But  when  such  subsequent  incum- 
brance may  be  said  to  intervene^  is  not  so  well  settled ; 
whether  at  the  time  it  is  put  upon  the  record,  or  at  the 
time  the  prior  incumbrancer  has  actual  notice  of  it. 
The  supreme  court,  in  deciding  this  case,  held  that  it 
ought  to  be  only  from  the  time  of  actual  notice,  because 
the  docketing  of  a  judgment,  or  recording  a  mortgage, 
was,  under  the  statute,  notice  only  to  subsequent,  and  not 
to  prior  incumbrancers.  In  this  I  am  inclined  to  think, 
the  court  wer<e  right,  for  as  Chancellor  Kent  remarked, 
in  James  v.  Johnson  (6  Johns.  Ch.  429),  it  is  only  when 
the  rights  of  third  persons  are  prejudiced  by  want  of 
notice,  &c.,  that  the  extension  of  the  security  is  pre* 
vented. 

But  this  is  not,  as  the  court  below  supposed,  decisive 
of  this  case;  there  is  a  principle  also  involved,  which  is 
well  stated  by  the  same  learned  jurist.  A  mortgage  is 
always  good  to  secure  future  loans,  when  there  is  no 
intervening  equity,  but  it  is  necessary  tiiat  the  agree- 
ment, as  contained  in  the  record  of  the  lien,  should, 
however,  give  all  the  requisite  information  as  to  the 
extent  and  certainty  of  the  ccmtract,  so  that  a  junior 
creditor  may,  by  inspection  of  the  record,  and  by  com- 
mon prudence  and  ordinary  diligence,  ascertain  the  ex- 
tent of  the  incumbrance.  This  is  requisite,  to  insure 
good  faith  and  prevent  error  and  imposition  in  dealing. 
(4  Kent's  Com.  175,  and  the  cases  there  cited.)  The  im- 
portance and  necessity  of  such  a  principle  is  manifest  in 
this  case.  The  judgment  imder  which  defendant  claims 
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was  to  "Williams  alone,  and  on  its  face  purported  to  be 
for  a  debt  of  920,000  owing  to  Williams  alone,  on  the 
22d  April  1835.  There  was  nothing  in  or  about  the 
judgment  that  was  calculated  to  convey  any  other  idea, 
and  no  junior  creditor  could,  by  inspection  of  the 
♦record,  or  by  common  prudence  or  ordinary  n^^r,^ 
diligence,  ascertain  that  it  was  ai^hing  else.  ^ 
The  judgment  was  docketed  on  the  14th  October  1835. 

Now,  from  the  testimony  in  the  case,  it  does  not  appear 
what  was  due  Williams  at  the  date  of  the  bond  and 
warrant  of  attorney.  He  testified,  that  it  was  impossible 
for  him  to  say,  whether  there  was  anything  due  him  on 
that  day,  but  he  supposed  there  was  due  his  house  about 
$20,000,  or  that  they  were  under  implications  for  that 
amount  of  acceptances;  but  he  adds,  that  he  has  no 
doubt  that  his  house  received,  before  the  judgment  was 
docketed,  as  much  money  as  the  drafts  and  acceptances 
then  outstanding.  He  is  equally  uncertain  as  to  what 
was  the  state  of  the  accounts  on  the  14th  October  1835, 
when  the  judgment  was  docketed.  And  then,  as  to  the 
time  when  the  plaintiffs'  mortgage  was  recorded,  viz., 
16th  October  1837,  he  says,  that  Brown  &  Starkyreather 
were  not  indebted  to  him,  individually ;  that  after  that 
date,  his  firm  did  receive  from  them  funds  and  negotia- 
ble paper,  and  that  subsequently  to  the  17th  November 
1837,  his  house  did  receive  from  them  a  larger  amount 
of  money  than  was  due  them  at  that  time. 

Now,  why  should  a  judgment  thus  satisfied  be  held  to 
be  good  against  an  incumbrance  which  then  attached  ? 
Not  from  anything  which  appeared  upon  the  record, 
not  from  anything  which  could  be  ascertained  by  in- 
specting the  record,  or  by  conmion  prudence  or  ordi- 
nary diligence,  but  because  of  a  secret  trust  and  under- 
standing between  the  parties  to  the  judgment,  that  it 
should  be  kept  alive  to  give  to  debts  afterwards  to  be 
contracted  a  preference  over  a  debt  already  a  valid  in- 
cumbrance.   This  never  would  do ;  it  would  be  a  viola- 
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tion  of  all  principle  and  good  faith,  and  lead  to  great 
error  and  imposition.    The  decree  ought  to  be  reversed. 

Decree  reversed,  and  decree  ordered  in  accord- 
ance with  the  prayer  of  the  bill,  with  costs 
in  the  courts  below.* 


Merbitt  v.  Seaman  et  oZ. 

Executors. — Set-off. — Pradice. — Burden  of  proof, — Opinion 
of  witness. 

On  A  note  given  to  an  execntor,  for  a  debt  dne  to  his  testator,  he  may  sua, 
either  in  his  own  name,  or  as  executor ;  merely  describing  him  as  executor, 
in  the  commencement  of  the  declaration,  will  not  prerent  its  being  regarded 
as  a  personal  action ;  it  is  a  mere  descriptio  penontBf  and  may  be  rejected 
as  surplusage. 

In  an  action  brought  by  an  executor,  in  his  own  name,  upon  a  note  giTen 
to  him  for  a  debt  due  to  his  testator,  the  defendant  cannot  set  off  a  cross- 
demand  against  the  testator,  and  have  judgment  for  a  balance  in  his  favor. 

A  general  objection  to  &e  admission  of  evidence,  is  sufficient,  if  it  be  one 
which  could  not  have  been  obviated,  had  the  grounds  heen  spediically 
pointed  out. 

A  person  who  has  promised  to  pay  what  was  needed  for  the  support  of  a 
minor,  beyond  his  earnings,  is  not  liable,  without  proof  of  the  necessity 
of  the  expenditure. 

What  are  necessaries,  is  a  mixed  question  of  law  and  fkct ;  and  &erefbre,  the 
opinion  of  a  witness  as  to  what  was  a  "propct  ex|>enditure,  is  not  admis- 
sible. 

Merritt  v.  Seaman,  6  Barb.  330,  reversed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the    third    district,  where  a  judgment  had   been 

^  As  to  the  authority  of  tills  case,  which  has  been  questioned,  see  Thomaf 
V.  Kelsey,  30  Barb.  275  ;  Bamsey  v.  Lewis,  Ibid.  415 ;  Monnot  v.  Ibert, 
38  Ibid.  28  ;  Bank  of  Albion  9.  Bums,  2  Lans.  57  ;  Hartshome  v.  Union 
Mutual  Insurance  Co.,  5  Bos.  557. 
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entered  for  a  balance  in  favor  of  the  defendants,  upon 
the  report  of  a  referee.    (Reported  below,  6  Barb.  330.) 

This  was  an  action  of  aemmprit  upon  a  promissory 
note  made  by  the  defendants,  in  favor  of  the  plaintiff, 
as  follows : 

"^  $878.11.  New  York,  Sept.  14, 1844. 

One  day  after  date,  we  promise  to  pay  to  the  order  of 
C.  H.  Merritt,  Esq.,  Ex'r  of  est  of  John  Sampson,  eight 
hundred  seventy-eight  dollars  and  eleven  cents,  value 
received,  with  int.  from  date. 

Seaman  &  Brothers." 

The  declaration  commenced,  "Charles  H.  Merritt, 
executor  of  the  last  will  and  testament  of  John  Samp- 
son, deceased,  plaintiff  in  this  suit,  by  A.  F.  Hadley,  his 
attorney,  complains  of  John  F.  Seaman,  Percival  Sea- 
man and  Valentine  Seaman,  defendants,"  Ac.  It  stated 
a  consideration  received  from  "  the  plaintiff,  and  pro- 
mises made  to  him."  *The  defendants  pleaded  p  ^  -^q 
the  general  issue,  and  gave  notice  of  set-off  of  '- 
an  indebtedness  of  "the  plaintiff"  to  them,  amounting 
to  $2000,  for  goods  sold,  work  and  labor,  money  lent,  Ac. 
There  was  no  averment  of  the  plaintiff's  character  as 
executor,  in  any  part  of  the  pleadings,  nor  in  the  notice 
erf  set-off,  except  as  above  stated  in  the  commencement 
of  the  declaration. 

Qn  the  trial  before  the  referee,  it  was  shown  that  the 
note  in  suit  had  been  given  for  the  balance  of  a  loan 
made  by  the  testator,  in  his  lifetime,  to  the  firm  of  Sea- 
man &  Brothers.  When  the  note  was  given,  the  defend- 
ants said,  they  had  an  accoimt  against  the  estate,  and 
the  note  was  given  without  prejudice  to  their  claim. 

The  defendants,  who  had  acted  as  the  agents  of  John 
Sampson,  in  his  lifetime,  in  the  management  of  his  real 
estate,  offered  to  prove  an  account  for  commissions  due 
them,  prior  tc  his  decease.    This  was  objected  to,  but 
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the  referee  overruled  the  objection;  and  received  the 
evidence,  and  the  plaintiff  excepted. 
^  1 70 1  *^^  ^^  ^^  shown,  that  John  Sampson  placed 
-'  his  nephew,  a  minor,  in  the  defendants'  store,  as 
a  clerk,  requesting  them  to  allow  him  the  usual  compen* 
sation,  and  if  anything  further  was  needed  for  his  support^ 
the  decedent  said  he  would  pay  it  himself.  A  witness 
acquainted  with  the  busmess,  having  testified  as  to  the 
usual  compensation  of  clerks,  was  shown  a  bill  of  charges, 
expended  for  the  decedent's  nephew,  and  asked  if  the 
items  were  proper  for  a  young  man  so  situated  This 
was  objected  to  by  the  plaintiff,  but  the  evidence  was 
admitted,  and  an  exception  taken. 

The  referee  allowed  the:  bill  of  charges  for  money 
expended  for  the  nephew,  amounting  to  $429.37,  and 
the  defendants'  claim  for  commissions,  amounting,  with 
interest,  to  the  sum  of  $2014.62.  These  sums  exceeded 
the  amount  due  upon  the  note  by  $1462.61,  which  he 
reported  to  be  due  from  the  plaintiff  to  the  defendants ; 
and  for  that  amount,  with  costs,  judgment  was  entered 
against  the  plaintiff  de  boms  testatoris.  The  court,  at 
general  term,  denied  a  motion  to  set  aside  the  report  of 
the  referee ;  whereupoa,  the  plaintiff  took  this  appeal. 

HSl,  for  the  appellant 

Bud,  for  the  respondents. 

..  --.  n  *GRn>LET,  J. — ^The  defendants  have  recovered 
-*  a  judgment  in  this  cause,  upon  the  report  of  a 
referee,  for  over  two  thousand  dollars,  against  the  estate 
of  John  Sampson,  deceased,  upon  pleadings  which,  by 
the  established  principles  of  construction,  involve  only 
matters  in  dispute  between  the  defendants  and  the  plain- 
tiff in  his  individual  capacity.  The  evidence  of  the  set- 
off against  John  Stmpson,  deceased,  was  objected  to, 
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when  offered^  as  inadmissible,  and  leceived  subject  to 
the  objection.  The  supreme  court  has  affirmed  the 
judgment,  for  the  reason  that  the  objection  was  not  suf- 
ficiently explicit,  to  indicate  the  particular  ground  on 
which  it  was  made.  The  evidence  was  clearly  inadmis- 
sible, as  was  admitted  in  the  opinion  delivered  in  the 
supreme  court,  on  the  ground  that  the  plaintiff's  demand 
arose  after  the  death  of  the  testator ;  and  in  such  a  case, 
no  set-off  can  be  received,  notwithstanding  it  existed  at 
the  time  of  the  death  of  the  deceased.  {Root  v.  Taylor^ 
20  Johns.  137;  Fry  v.  Evanky  8  Wend.  530;  Mercein  v. 
Smith,  2  Hill  210 ;  2  R.  S.  279.)  This  objection,  it  seems 
to  me,  should  have  prevailed,  notwithstanding  it  was 
general  in  its  character,  unless  it  appeared  that  it  could 
have  been  obviated  by  the  defendant.  I  confess,  I  do 
iot  see  how  that  could  be  done,  on  any  state  of  pleadings 
between  the  parties;  the  objection  was  m  the  law;  the 
evidence  offered  constitated  no  defence. 

There  is  another  ol^ection  to  this  evidence,  which  I 
regard  as  fatal  to  the  judgment,  and  which  it  is  com- 
petent for  the  plaintiff  tp  avail  himself  of  on  this  appeal. 
1.  I  have  said,  that  this  is  a  suit  by  the  plaintiff  in  his 
individual,  and  not  in  his  representative  character. 
This  is  a  very  important  proposition ;  for  if  I  am  Tight 
in  this  conclusion,  then  tiie  judgment  against  the  plain- 
tiff, as  executor,  which  is  really  a  judgment  against  the 
estate  of  John  Sampson,  is,  upon  the  record,  just  as 
erroneous,  as  if,  in  a  suit  by  A.  against  B.,  a  judgment 
should  be  rendered  against  C. 

The  declaration  commences  in  the  following  form: 
"  Charles  H.  M erritt,  executor  of  the  last  will  and  testa- 
ment of  John  Sampson,  deceased,  plaintiff  in  this  suit, 
by  A.  K.  Hadley,  his  *attomey,  complains  ^^  r  ♦  ^  79 
John  F.  Seaman,"  Ac.  This  is  the  only  part  of  L 
the  declaration  that  contains  any  indication  that  the 
suit  is  brought  by  the  plaintiff  in  any  other  than  his 
individual  character.    The  promises  are  all  laid  to  the 
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plaintiflf  individually ;  and  no  mention  is  made  of  letters 
testamentary,  either  in  the  declaration,  or  in  the  testi- 
mony.   This  mode  of  describing  the  plaintiflf  as  executor, 
is,  upon  all  the  authorities,  to  be  regarded  as  merely  a 
descriptio  peraonssy  in  no  respect  changing  the  character 
of  the  pleadings,  or  the  rights  of  the  parties  under  them. 
In  Chitty  on  Pleadings  (1  Ch,  PI.  151-2),  where  the 
learned  author  is  treating  of  the  necessity  of  the  declara* 
tion  agreeing  with  the  process  in  the  character  in  which 
the  parties  sue  or  are  sued,  he  says,  "  though  the  process 
had  described  the  plaintiff  or  defendant  as  being  execu- 
tor, administrator,  Ac,  the  plaintiflf  might  declare  gener- 
ally in  his  own  right,  treating  the  description  as  a  mere 
superfluous  addition,  just  as  if  the  word  *  carpenter^  had 
been  idly  introduced."*    In  Ddafidd  v.  Kirvtiey,  Preeid&ni 
of  the  Erie  CourUy  Bank  (24  Wend.  345),  it  was  held,  that 
a  suit  against  an  association  under  the  general  banking 
law,  may  be  brought  against  it,  either  in  the  name  of 
the  association,  or  in  that  name,  with  the  addition  of 
the  name  of  the  president  thereof,  but  the  c(yniract  must 
be  stated  as  having  been  made  by  or  with  the  bank,  in 
its  corporate  name.    In  Hunt  v.  Van  Alstyne  and  others 
(25  Wend.  605)  it  was  decided,  that  an  action  on  a  bill 
of  exchange,  in  the  name  of  an  individual  describing 
himself  as  president  of  a  banking  association,  was  a  suit  in 
the  plaintiflf's  individual  character.    Justice  Cowen  says, 
in  his  opinion,  ^'  the  declaration  is  one  by  the  plaintiff, 
Hunt,  in  his  own  right ;  calling  himself  president  of  a 
certain  company,  is  a  mere  descriptio  persons^;  he  does 
not  declare  as  president  of  a  company  created  under  the 
general  banking  law."    In  the  Ogdensburgh  Bank  v.  Van 
Rensselaer  J  Presideni  of  the  St.  Lawrence  Bank  (6  Hill  240), 
the  same  principle  was  again  declared,  Bronson,  J.,  say- 
ing, "  this  is  an  action  against  Henry  Van  Rensselaer, 
and  the  words  which  follow  his  name,  PtesiderU  of  iheSL 


I  Bright  V.  Cnrrie,  5  Sandf.  438. 
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Lawrence  ^Bank,  can  only  be  regarded  as  a  descrip-  r  ^  ^  ,70 
tio  per&anm.  The  question  was  decided  in  Dda-  *• 
field  V.  Kinney  (24  Wend.  345) ;  it  was  also  decided  at 
the  last  term,  on  the  argument  of  a  cause,  where  the 
declaration  was  framed  in  the  same  way  against  an 
executor ;  and  it  is  decided  by  all  the  precedents  in  the 
books,  where  one  is  sued  en  autre  droit;  the  promises 
should  have  been  alleged  as  made  by  the  bank,  and  the 
breach  should  have  been  that  the  Bank  had  not  paid.*' 
See  also  to  the  same  effect,  Christopher  v.  Stockholm  (6 
Wend.  36),  ThlmageY.  Chapel  {16  Mass.  73),  Biddie  y. 
WWdm  (1  Pet.  692),  Thcmae  v.  DaMn  (22  Wend.  9), 
Warden  v.  WorthingUm  (2  Barb.  368,  and  the  cases  there 
cited.)* 

The  plaintiff  might  have  sued  in  his  representative 
character,  or  individually,  as  he  chose  (Mowry  v.  Adams, 
14  Mass.  327),  though  the  cases  in  1  Peters  and  16  Mass. 
hold,  that  a  suit  by  the  executor  in  his  individual 
capacity  is  the  most  appropriate  to  the  legal  rights  of 
the  parties.  In  the  present  casie,  there  is  no  notice  of  a 
set-off  against  the  plaintiff  as  executor,  nor  any  allusion 
to  any  indebtedness  of  Sampson,  the  testator,  to  the 
defendants.  Upon  this  state  of  facts,  it  is  apparent,  that 
the  judgment  against  the  plaintiff  as  executor  presents  an 
error  on  the  record,  which  it  is  the  duty  of  this  court  to 
correct. 

2.  There  was  also  a  claim  of  over  four  hundred  dol- 
lars allowed  by  the  referee,  and  which  entered  into  the 
judgment,  under  an  exception  which  seems  to  me  to  be 
fetal.  The  claim  was  mostly  for  money  and  other  things 
furnished  to  a  nephew  of  John  Sampson,  who  was  a  clerk 
in  the  defendants'  store.  When  the  young  man  was 
sent  to  the  defendants,  his  uncle  requested  them  to 
allow  him  such  compensation  as  was  customary  in  simi- 
lar cases,  and  added,  that  if  anything  further  was  needed 

*  Bonesteel  v.  Garlinghonse,  60  Barb.  338;  Murray  v.  Church,  1  Him 
49 ;  Ldand  v.  Manning,  4  Ibid.  7. 
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for  his  support,  he  would  payjor  it  himself.  The  witness 
was  shown  a  bill  of  charges  for  cash  paid  to  and  for 
young  Sampson,  and  asked,  "  if  those  were  proper  items 
for  a  young  man  so  situated."  This  question  was  ob* 
jected  to,  and  the  Objection  was  overruled,  and  the  tes- 
♦  174  1  *^^^^y  fl^naitted.  The  witness  said,  he  *should 
-'  think  from  the  bill  the  charges  were  such  af^ 
young  Sampson  would  require,  and  no  other  evidence 
was  given,  that  the  charges  in  the  bill  had  all  been  paid, 
though  the  witness  recollected  some  of  them.  Now,  the 
objection  to  this  evidence  is :  1.  That  the  defendant  had 
no  right  to  furnish  this  young  man  with  money ;  nor  to 
pay  bills  which  he  had  contracted;  his  tmcle  had  ex- 
pressly told  them,  that  if  he  needed  more  than  they 
were  willing  to  pay  him  as  a  compensation  for  his  ser- 
vices, that  he  would  himself  pay  for  what  else  was  needed 
for  his  support.  2.  The  witness  should  have  stated  what 
the  charges  were,  and  given  what  facts  he  could  in  rela- 
tion to  the  young  man's  condition,  and  should  have 
specified  the  items  of  expense  generally  allowed  to  other 
young  men  who  acted  as  clerks  in  New  York,  and  left  it 
for  the  referee  to  decide  in  relation  to  the  propriety  of 
the  charges. 

I  think,  there  must  be  a  new  trial;  and  the  parties 
can  make  such  application  to  the  supreme  court  as  they 
may  think  proper  in  relation  to  an  amendment  of  the 
pleadings.  If  they  desire  to  make  an  issue,  to  try  the 
case  as  between  the  plaintiff  in  his  representative  char- 
acter and  the  defendants,  they  can  procure  an  amend- 
ment of  the  pleadings,  which  will  enable  them  to  do  so. 

Gardiner,  J. — ^The  note  in  question  constituted  the 
sole  cause  of  action  in  the  present  suit.  It  was  made 
after  the  death  of  the  plaintiff's  testator,  and  would 
maintain  an  action  either  in  the  name  of  the  plaintiff 
as  an  individual,  or  as  the  executor  of  John  Sampson, 
deceased.  The  suit  was  brought  in  the  name  of  the 
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plaintiff;  the  indebtedness,  th^  consideFation  of  the  de- 
fendants' promise,  and  the  promise  itself  are  alleged  in 
the  declaration,  as  aocraing  to,  and  made  with  the 
plaintiff. 

Under  these  circumstances,  the  defendants  proposed 
to  prove  a  set-off,  of  demands  arising  firom  services 
rendered  by  them,  to  the  plaintiff's  testator,  in  his  lifer 
time.  This  was  objected  to  as  incompetent^  and  the 
objection  overruled  by  the  referee,  and  the  evidence 
admitted.  The  notice  under  which  this  offer  was  made, 
alleged  an  indebtedness  on  the  part  of  the  plaintiff  to 
the  defendants,  *at  the  time  of  the  commence-  ^  ♦  i  7k 
ment  of  the  suit.  It  is  said,  that  the  objection  ^ 
was  too  general;  that  it  should  have  specified  the  ground 
of  incompetency;  there  would  be  force  in  this  sugges* 
tion,  if  the  objection  to  the  evidence  could  have  been 
obviaUd  before  the  referee.  The  pleadings  of  both  par- 
ties present  cross-demands,  for  and  against  Charles  H. 
Merritt,  as  plaintiff;  the  evidence  offered  tended  to 
prove  a  debt  against  John  Sampson,  deceased,  in  his 
lifetime,  in  favor  of  the  defendants.  The  parties  to  the 
suit  must,  therefore,  be  changed,  to  render  the  evidence 
admissible ;  as  this  difficulty  could  not  be  obviated  in 
any  manner  upon  the  hearing,  a  general  objection  was 
all  that  was  necessary. 

2.  A  witness  had  testified,  that  John  Sampson,  sen., 
the  plaintiff's  testator,  had  told  the  defendants,  in  1838, 
when  his  nephew  entered  their  service  as  a  clerk,  to 
allow  him  the  customary  compensation,  and  if  anything 
more  was  needed  for  his  support,  he  would  pay  it  him- 
self. The  witness  was  then  shown  an  account  from  the 
books  of  the  defendants,  against  the  nephew,  consisting 
of  various  cash  items,  and  was  asked,  whether  those 
items  were  proper  for  a  young  man  so  situated.  The 
question  was  objected  to  as  incompetent,  and  the  objec- 
tion overruled  by  the  referee.  The  evidence  was  incom- 
petent, in  the  first  place,  in  calling  for  the  opinion  of 
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the  witness  upon  a  mixed  question  of  law  and  fact,  as  to 
what  was  necessary  for  a  young  man,  in  the  condition 
of  the  nephew  of  the  elder  Sampson.  (6  W.  &  S.  80.) 
And  in  the  second  place,  because  there  was  no  founda- 
tion, in  the  facts  proved,  for  an  opinion,  even  if  such 
evidence  was  admissible.  It  had  not  been  shown  in 
any  way,  that  anything  was  needed  by  the  young  man, 
beyond  the  compensation  the  defendants  wero  bound  to 
allow  him ;  or,  if  neces^ry,  that  anjrthing  had  in  fact 
been  advanced  to  him.  A  transcript  from  cooks,  which 
themselves  were  not  evidence,  was  the  oij(y  proof  upon 
which  the  witness  was  to  predicate  his  judgment;  and 
the  only  evidence  upon  which  the  defendants  were 
allowed  to  recover.  I  think,  the  judgment  should  be 
reversed. 

Judgment  reversed,  and  new  trial  awarded 
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Frbbs  V.  Ford. 
Oov/nty  Oowrts. 

The  oonntT'  courts  are  courts  of  limited  jurisdiction ;  to  support  their  judgp- 
*  ment,  the  facts  necessarj  to  confer  jurisdiction  must  appear  in  ^  record ; 
it  must  show  that  the  defendant  was  a  resident  of  the  coontj  in  which  the 
suit  was  commenced.  < 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  rendered  in  favor 
of  the  plaintiflF  in  the  County  Court  of  Columbia  county, 
had  been  affirmed. 

This  was  an  action  of  assumpsit,  commenced  by  the 
filing  and  service  of  a  declaration  in  the  usual  form,  con- 
taining the  common  counts.  The  damages  claimed  were 
$200 ;  but  there  was  no  allegation  as  to  the  residence  of 
the  defendant 

The  defendant  pleaded  that  the  supreme  court  had 
exclusive  jurisdiction  of  the  cause  of  action,  and  that 
the  same  was  not  subject  to  the  jurisdiction  of  the 
county  court.  The  plaintiflF  demurred  to  the  plea ;  and 
the  defendant  joined  in  demurrer.  The  county  court 
gave  judgment  for  the  plaintiff  on  the  demurrer ;  which 
having  been  affirmed  by  the  supreme  court,  the  defend- 
ant took  this  appeal.  The  counsel  argued  the  question 
of  the  constitutionality  of  the  80th  section  of  the  judi- 
ciary act  of  1847,  conferring  original  jurisdiction  on  the 
county  courts;  but  the  court  declined  to  pass  upon  the 
question.' 

I  Followed  in  Jodge  v.  Han,  5  Lans.  69. 

*  Mr.  Justice  Wbllss,  in  his  dissenting  opinion,  held  the  act  to  be  consti- 
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Edwards,  for  the  appellant 
Hogeboom,  for  the  respondent 

*  1 77  1      *  Johnson,  J. — ^There  is  a  ground  on  which  this 

judgment  ought  to  be  reversed,  leaving  un- 
touched the  question  of  the  constitutionality  of  the 
judiciary  act,  so  far  as  it  relates  to  the  jurisdiction  of 
the  county  courts.    We  ought  not  to  pass  upon  the 

♦  17ft  1  *Q^®8^on  of  the  constitutionality  of  a  statute, 

•^  unless  the  determination  of  the  point  is  neces- 
sary to  the  determination  of  the  cause.  Indeed,  we  can- 
not, if  we  would,  so  pass  upon  it,  as  to  render  our 
decision  efficient  as  authority,  when  there  is  another  and 
clear  ground  on  which  our  judgment  may  be  supported. 
The  30th  section  of  the  judiciary  act  provides,  that 
the  county  courts  shall  have  jurisdiction  ^  to  hear,  try 
and  determine,  according  to  law,  the  following  actions, 
when  all  of  the  defendants,  at  the  time  of  commencing 
the  action,  reside  in  the  county  in  which  said  court  is 
held ;  actions  of  debt,  asmmpsU  and  covenant,  when  the 
debt  or  damages  claimed  shall  not  exceed  two  thousand 
dollars,"  <fec.  This  county  court  is  not  a  court  of  general 
jurisdiction,  as  was  the  old  court  of  common  pleas;  on 
the  contrary,  it  is  a  new  court,  with  a  limited  statutory 
jurisdiction.  To  all  such  courts  the  rule  universally  ap- 
plies, that  their  jurisdiction  must  appear  upon  tiie 
record.  {Turner  v.  Bunk  of  North  AmeriiM,  4  Dall.  8.) 
In  this  case,  it  does  not  appear  upon  the  record,  that  the 
defendant  was,  at  the  time  the  suit  was  commenced,  a 
resident  of  the  county  of  Columbia.  This  being  a  juris* 
dictional  fact,  and  not  averred  upon  the  record,  the 
judgment  must  be  reversed. 

Judgment  reversed^ 

Welles  and  Edmonds,  JJ.,  dissented. 
172 


Digitized  by 


Google 


1852.]  BxTBROWB  u  Ford.  178 


a- 


Statonent  of  IhB  CMe. 


BxTBROWS  V.  FoBD  and  another. 

Appbjll  from  &&g«i6ial  term  of  the  Supreme  Court,, 
in  the  third  district,  where  a  judgment  of  the  County 
Court  of  Columbia  county,  in  fevor  of  the  plaintiff,  had 
been  affirmed. 

This  case  presented  precisely  the  same  question  as 
IVees  V.  Jbrd^  and  was  argued  with  it  The  only  differ* 
ence^  wa0,  that  the  damages  claimed  were  $100. 

Judgment  reyersed. 
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FiBLD  V.  City  of  New  York  and  anoiher. 
Assignment  of  daim  in  expecUmcy. — ^JVb^ice. 

An  assignment,  for  Talne,  of  a  demand  resting  merely  in  expectancy,  is  ralid 

inequity. 
If  a  debtor,  after  notice  of  an  assignment  of  tlie  dalm,  pay  to  the  original 

creditor,  he  does  so  in  hi^  own  wrong,  and  cannot  86t  it  np  as  a  defence 

against  the  assignee. 
Kotice  JL  Jie  comptroller  of  New  Yoi^,  of  the  assignment  of  a  daim  against 

the  city,  is  notice  to  the  corporation. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  decree,  made  by  the  late 
assistant  vice-chancellor  Lynch,  dismissing  the  com- 
plainant's bill,  with  costs,  had  been  reversed,  and  a 
decree  made  in  favor  of  the  plaintiff. 

This  was  a  bill  in  equity  filed  by  Field,  the  com- 
plainant, in  the  late  court  of  chancery,  against  the 
Mayor,  Aldermen  and  Coipmonalty  of  the  City  of  New 
York,  and  Jared  W.  Bell,  to  enforce  the  payment  of  a 
claim  against  the  city,  assigned  by  Bell  to  John  Gkurread, 
and  by  him  to  the  plaintiff*. 

The  bill  set  forth  that  on  the  14th  of  March  1842, 
Jared  W.  Bell  being  engaged  in  printing  for  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and 
having  various  contracts  with  them,  executed,  under  his 
hand  and  seal,  for  a  valuable  consideration,  and  delivered 
to  John  Garread,  an  assignment  of  all  bills  that  might 
become  due  to  him  for  job-printing,  paper  or  stationery, 
^  done  or  furnished  the  corporation  of  the  city  *of 

■^  New  York,  to  the  amount  of  $1500,  after  two  cer- 
tain assignments  should  be  paid  or  satisfied,  viz.,  one  for 
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$1500,  made  to  Thomas  Lloyd  and  Joseph  Hopkins,  and 
one  to  William  A.  Coit,  for  $300.  That  on  the  28th  day 
of  April  1842,  Grarread,  for  a  valuable  consideration, 
assigned  to  the  plaintiff  the  said  assignment,  as  security 
for  certain  speciiSc  demands,  and  afterwards,  in  De-. 
cember  of  the  same  year,  released  to  the  complainant  his 
entire  interest  therein. 

That  on  the  30th  of  April  1842,  the  plaintiff  gave 
notice  to  the  said  mayor,  aldermen  and  commonalty,  of 
the  two  assignments  first  above  mentioned,  requesting 
them  to  settle  the  matters  with  him,  and  no  one  else ;  and 
at  the  same  time,  lodged  a  copy  of  said  instruments  in  the 
office  of  th6  comptroller  of  the  city.  That  Bell,  after 
the  assignment  to  Garread,  was  engaged  in  job-printing 
for  the  said  corporation,  and  furnished  them  a  large 
amount  of  paper  and  stationery,  and  that  a  large  sum 
became  due  to  him  therefor,  which  the  said  mayor, 
aldermen  and  commonalty  paid  to  the  said  Bell,  without 
notice  to  the  plaintiff,  or  regard  to  his  rights,  although 
they  were  informed  thereof.  That  the  two  assignments 
to  Lloyd  &  Hopkins,  and  to  William  A.  Coit,  had  been 
satisfied,  and  that  a  large  sum  became  due  for  such  job- 
printing,  paper  and  stationery,  applicable  to  the  assign- 
ment to  the  plaintiff.  That  he  had  applied  to  the  said 
mayor,  aldermen  and  commonalty  to  account  with  him 
therefor,  and  pay  the  same  to  him,  which  they  refused  to 
do.  That  Bell  had  been  insolvent  ever  since  the  assign- 
ment to  (Jarread  was  made.  The  bill  prayed  that  an 
account  might  be  taken  of  the  said  job-printing,  paper 
and  stationery,  and  of  all  sums  due  therefor,  and  that 
the  said  mayor,  aldermen  and  commonalty  might  be 
directed  to  pay  the  same  to  the  plaintiff,  to  the  extent  of 
satisfying  the  said  sum  of  $1500,  with  interest  from 
March  14th,  1842.    An  answer  on  oath  was  waived. 

The  corporation,  by  their  answer,  traversed  the  aver- 
ments of  the  bill;  denied  *that  any  sum  of  -  ^ 
money  became  due  for  printing  done,  or  paper  '- 
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or  stationery  furnished,  by  Bell,  which  was  applicable  to 
the  assignment  to  Garread,  or  which  should  have  been 
paid  to  the  plaintiff;  and  insisted  that  the  latter  had  not 
made  or  stated  such  a  case  as  entitled  him  to  the  relief 
prayed. 

The  ddendant^  Bell,  by  his  answer  admitted  that,  on 
the  14th  of  March  1842,  he  was  extensively  engaged 
in  printing  for  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York ;  that  he  had  various  contracts 
with  them,  and  that  he  executed  the  assignment  to 
Garread,  as  stated  in  the  bill.  He  denied  all  knowledge 
of  the  subsequent  assignments,  or  of  notice  thereof  to 
the  corporation,  and  also  denied  that  the  prior  assign- 
ments^ or  either  of  them,  had  been  paid  or  satisfied,  or 
that  any  sum  had  become  due  from  the  corporation, 
applicable  to  the  assignment  to  Qarread,  or  that  the 
corporation  had  paid  him  any  money,  without  notice 
to  the  plaintiff,  or  in  disregard  of  his  rights.  He  ad- 
mitted his  insolvency  as  stated  in  the  bill. 

Replications  were  filed,  and  proofe  taken,  establishing 
the  principal  facts  charged  in  the  bill.  It  did  not 
appear,  that  any  of  the  printing  done,  or  stationery  fur- 
nished, by  Bell  for  the  corporation,  after  the  14th  of 
March  1842,  was  done  or  furnished  in  pursuance  of  any 
contract  existing  at  that  date.  The  only  notice  to  the 
corporation,  of  the  assignments  to  Garread,  and  the 
plaintiff  consisted  of  a  letter,  addressed  and  delivered  by 
the  plaintiff,  on  the  30th  April  1842,  to  the  comptroller 
of  the  city,  referring  to  copies  of  the  assignments  which 
accompanied  it,  and  requesting  that  payment  might  be 
made  to  the  plaintiff,  instead  of  Bell,  and  a  similar 
letter,  delivered  to  the  succeeding  comptroller,  on  the  2d 
July  1842,  referring  to  the  assignments  as  lodged  and 
filed  in  the  office  of  his  predecessor  in  office.  It  was 
shown  that  on  the  80th  January  1843,  there  was  paid  by 
the  officers  of  the  city  to  Bell,  or  his  assignee,  under 
assignments  dated  the  22d  June  1842,  about  15000,  for 
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printing  done,  and  paper  and  stationery  famished,  by 
Bell,  after  the  14th  March  1842,  or,  the  demands  for 
which  became  due  after  that  date ;  and  that  on  the  6th 
March  following,  $707.75  *was  paid  to  Hopkins,  r  ^  ^^o 
on  the  assignment  to  Lloyd  &  Hopkins,  on  ac-  '- 
count  of  similar  indebtedness  of  the  city  to  Bell ;  no 
further  payments  appeared  to  have  been  made  on  that 
assignment.  The  assignment  to  Coit  embraced  only  the 
claim  for  a  single  item  of  printing  done  by  Bell  for  the 
corporation,  not  embraced  in  that  done,  or  the  payment 
for  which  became  due,  after  the  date  of  the  assignment 
to  Garread. 

The  cause  was  brought  to  a  hearing  before  the  assist- 
ant vice-chancellor,  who  dismissed  the  bill,  with  costs, 
on  the  ground  that  the  case  was  not  one  of  equity  cog- 
nisance ;  and  also,  because  notice  to  the  comptroller  of 
the  assignment  was  not  notice  to  the  corporation.  On 
appeal,  the  supreme  court  reversed  the  decree  of  the 
vice-chancellor,  and  made  a  decree  declaring  that  the 
plaintiff  was  entitled  to  all  sums  of  money  which  were 
due  to  Bell  on  the  14th  March  1842,  or  which  afterwards 
became  due,  for  job-printing  done,  or  paper  or  stationery 
famished,  before  or  after  that  time,  to  the  corporation, 
after  the  payment  and  discharge  of  the  two  prior  assign- 
ments before  mentioned ;  and  they  referred  the  cause  to 
a  referee  to  take  and  state  an  account,  and  report  the 
balance  applicable  to  the  plaintiff's  assignment. 

The  referee  reported  that,  after  providing  for  the 
demands  of  Lloyd  &  Hopkins,  there  remained  due  to 
Bell,  after  the  14th  March  1842,  for  printing  and  sta- 
tionery, more  than  enough  to  satisfy  the  plaintiff's  claim. 
The  court,  thereupon,  made  a  decree,  for  the  payment 
to  the  plaintiff,  by  the  corporation  of  the  city  of  New 
York  of  the  sum  of  $1500,  with  interest,  and  costs ;  and 
from  this  decree  both  the  defendants  appealed. 
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WiUard,  for  the  appellants. 
Mdd,  for  the  respondent. 

*  1AK  1      *  Welles,  J. — ^By  the  assignment  from  Bell  to 

^  Garread,  of  March  14th,  1842,  it  was  intended  to 
transfer  to  and  vest  in  the  latter,  the  right  and  interest 
of  the  former  in  and  to  all  the  bills  which  might  there- 
after become  due  to  him,  from  the  corporation  of  the 
city  of  New  York,  for  job-printing,  paper  or  stationery, 
done  or  furnished  by  Bell,  either  before  or  after  the 
date  of  the  assignment,  to  the  amount  of  $1500 ;  subject 
to  the  two  prior  assignments,  to  Lloyd  &  Hopkins,  and  to 
Coit.  By  the  assignment  from  Garread  to  the  respond- 
ent of  April  28th,  and  the  release  from  the  former  to  the 
latter,  of  December  27th,  1842,  the  latter  acquired  all  the 
right  and  interest  of  the  former  in  the  first  assignment. 

The  case  shows,  that  at  the  time  of  the  commencement 
of  the  suit  in  the  court  of  chancery,  bills  of  the  descrip- 

*  iftA  1  *^^^  mentioned  *had  become  due  from  the  cor- 

J  poration  to  Bell,  to  an  amount  more  than  suffi- 
cient to  satisfy  all  three  of  the  assignments.  These  bills 
appear  to  have  accrued,  and  most  of  the  services  and 
materials  upon  which  they  arose,  appear  to  have  been 
rendered  and  delivered,  after  the  date  of  the  assignment 
from  Bell  to  Garread. 

.  One  of  the  questions  presented  by  this  appeal,  is, 
whether  the  court  of  chancery  had  jurisdiction  to  decree 
payment  by  the  corporation  of  the  city  of  New  York,  to 
the  respondent,  of  his  claim.  That  it  had  such  juris- 
diction seems  to  be  in  accordance  with  reason,  and  the 
theory  of  equity  jurisprudence. 

I.  The  assignment  of  Bell  to  Garread  was  valid  and 

operative  as  an  agreement,  by  which  Garread  and  his 

assigna  became  entitled  to  receive  payment  of  the  bills 

in  question,  when  the  same  should  become  due,  to  the 
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apinount  indicated  in  the  assignment,  subject  to  the  two 
prior  assignments.  It  did  not  operate  as  an  assignment 
in  prsssenti  of  the  choses  in  action,  because  they  were  not 
in  existence,  but  remained  in  possibility  merely.  A 
possibility,  however,  which  the  parties  to  the  agreement 
expected  would,  and  which  afterwards  did,  in  fact,  ripen 
into  an  actual  reality;  upon  which,  by  force  of  the 
agreement,  an  equitable  title  to  the  benefit  of  the  bills 
thus  mature  and  due,  became  vested  in  the  respondent, 
as  assignee  of  Garread.  (Story's  Eq.  Jur.  §§  1040, 1040  ft, 
1055;  MUcheU  v.  Winslow,  2  Story's  Rep.  630;  Langtm 
V.  Hortoriy  1  Hare  549.) 

It  is  contended  by  the  counsel  for  the  appellants,  that 
the  assignment  of  Bell  to  Garread  did  not  pass  any 
interest  which  was  the  subject  of  an  €U3signment,  for  the 
reason,  that  there  was  no  contract,  at  the  time,  between 
Bell  and  the  corporation  of  the  city,  by  which  the  latter 
was  under  any  binding  obligation  to  fiirnish  the  former 
with  job-printing,  or  to  purchase  of  him  paper  or  sta- 
tionery; and  that,  therefore,  the  interest  was  of  too 
uncertain  and  fleeting  a  character  to  pass  by  assign- 
ment. There  was  indeed  no  present,  actual,  potential 
existence  of  the  thing  to  which  the  assignment  or  grant 
related,  and,  therefore,  it  could  not,  and  did  not,  oper- 
ate, eo  instanti,  to  pass  the  claim  which  was  expected 
^thereafter  to  accrue  to  Bell  against  the  corpora-  r-  ^^r.„ 
tion ;  but  it  did,  nevertheless,  create  an  equity,  ^ 
which  would  seize  upon  those  claims  as  they  should 
arise,  and  would  continue  so  to  operate,  until  the  object 
of  the  agreement  was  accomplished.  On  this  principle, 
an  assignment  of  freight  to  be  earned  in  future,  will  be 
upheld,  and  enforced  against  the  party  from  whom  it 
becomes  due.  (Story's  Eq.  Jur.  §  1055,  and  authorities 
there  cited ;  LangUm  v.  Horton,  and  MUchdl.  v.  Wmdow, 
supra;  Story  on  Bailments  §  294.)  Whatever  doubts 
may  have  existed  heretofore  on  this  subject,  the  better 
opinion,  I  think,  now  is,  that  courts  of  equity  will  sup- 
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port  assignments,  not  only  of  choses  in  action,  but  of 
contingent  interests  and  expectations,  and  of  things 
which  have  no  present  actual  existence,  but  rest  in  pos- 
sibility only,  provided  the  agreements  are  fairly  entered 
into,  and  it  would  not  be  against  public  policy  to  up- 
hold them.  Authorities  may  be  found,  which  seem  to 
incline  the  other  way,  but  which,  upon  examination, 
will  be  found  to  have  been  overruled,  or  to  have  turned 
upon  the  question  of  public  policy.^ 

II.  A  bill  in  equity  was  the  proper  remedy  for  the 
respondent  in  this  case,  for  the  following  reasons:  L 
The  nature  of  the  claim  is  one  peculiarly  of  equitable 
cognisance.  It  was  an  equity  only,  in  relation  to  things 
not  yet  in  possession,  or  in  being,  in  the  nature  of  a  lien, 
which  must  be  enforced  through  judicial  process,  before 
it'could  be  enjoyed,  and  must,  therefore,  of  necessity,  be 
adjudicated  in  a  court  of  equity.  If  the  claims  of  Bell 
against  the  city  had  accrued,  and  been  in  being,  at  the 
time  of  the  assignment,  and  the  assignment  had  been  of 
any  specific  entire  claim,  and  perhaps,  if  it  had  been 
of  all  claims  then  due  from  the  city  to  Bell,  the  remedy 
of  Grarread,  his  assignee,  might,  and,  perhaps,  in  general, 
must,  have  been  at  law.  But  all  the  cases  whore  the 
contract  has  been  in  relation  to  things  not  in  existence 
at  the  time,  and  which  were  in  expectancy  and  possi- 
bility merely,  show  that  their  adjudication  belongs 
exclusively  to  a  court  of  equity.  2.  But  it  seems  to  me, 
that  in  this  case,  independently  of  the  preceding  con- 
siderations, there  were  insuperable  difficulties  in  the 
way  of  sustaining  an  action  at  law.  Such  action  must 
•  ^  necessarily  *have  been  brought  in  the  name  of 

^  Bell,  who  had  no  interest,  until  after  all  three 
of  the  assignments  should  be  satisfied,  of  which  the  one 
to  Oarread  was  the  last  in  the  order  of  time,  and  was 
not  to  be  satisfied,  until  the  others  were  provided  for.    I 

'  See  Hall  v.  Buffalo,  1  Keyes  193 ;  Storer  v,  Ejdeshimer,  8  Ibid,  f^ ; 
People  V.  Daytoii,  50  How.  Pr.  143 ;  lioClare  v.  McClnre,  1  Fbila.  117 
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am  aware,  that  as  a  general  rule,  the  assignee  of  a  chose 
in  action  may  use  the  name  of  the  assignor,  in  an  action 
at  law  to  recover  the  amount;  but  it  seems  to  me,  that 
the  rule  should  be  confined  to  cases,  where  the  whole  of 
an  entire  demand  is  assigned  to  one  person  or  party. 
Suppose  A.  has  an  entire  demand  of  $1000  against  B., 
and  assigns  to  C.  $100,  to  D.  $100,  and  to  E.  $100,  out  of 
the  $1000.  Which  of  the  three  assignees  shall  institute 
an  action  against  the  debtor?  Suppose  we  say  C.  shall 
have  the  right,  how  much  shall  he  recover  ?  Shall  it  be 
the  $1000?  Clearly,  it  must  be  that,  or  the  residue  will 
be  gone,  because  the  demand  cannot  be  split  and  several 
actions  sustained  fdr  the  several  parts  assigned.  But  C. 
has  no  right,  nor  is  he  bound  to  litigate  in  relation  to 
the  parts  assigned  to  D.  and  E.,  or  that  part  not  assigned 
at  all.  Here  would  be  four  parties,  having  separate  and 
distinct  interests,  one  having  as  good  right  to  commence 
an  action,  to  discontinue  it,  and  to  direct  in  relation  to 
it,  as  the  other ;  and  in  case  of  disagreement,  who  is  to 
decide?  In  the  case  at  bar,  the  plaintiff  had  no  right 
to  sue  in  Bell's  name,  for  what  was  to  be  paid  under  the 
first  two  assignments,  nor  for  what  would  be  going  to 
Bell,  after  all  three  were  paid ;  and  he  could  not  carve 
out  just  $1500,  and  the  interest  upon  it,  from  the  de- 
mands due  from  the  city  to  Bell,  without  splitting  entire 
demands,  which  cannot  be  done.  {Smith  v.  JoneSy  16 
Johns.  229 ;  Ouemsey  v.  CoftveTy  8  Wend.  492 ;  8kv€fi\s  v. 
Loclcmod,  13  Id.  644;  Story's  Eq.  Jur.  §  1250.)* 

in.  Notice  of  the  respondent's  rights  was  given  to 
the  comptroller  of  the  city  of  New  York  before  any  pay- 
ments were  made  by  the  city,  of  the  bills  in  quesiiotii; 
and  the  counsel  for  the  city  claim  that  "the  bills  in  ques- 
tion have  all  been  paid,  either  to  Bell,  or  to  persons  to 
whom  he  assigned  them,  other  than  the  plaintiff;  and 

*  The  assignment  of  a  portion  of  i*a  indivigible  claim  passes  no  ri^t  of 
action;  Molford  «.  Hodges,  .10  Hnn  79.  See  Miller  9.  Insurance  Co.,  5 
Pbila.  12. 
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insist,  that  the  corporation  should  be  protected  in  such 
payments,  on  the  ground  that  the  notice  to  the  comp- 
♦  1AQ  1  *^^^®^  ^^  ^^^  notice  *to  the  corporation.  To 
-'  this  the  counsel  for  the  respondent  answers,  1st, 
that  no  such  defence  is  taken  in  the  answer  put  in  by 
the  corporation;  and  2d,  that  the  notice  to  the  comptrol- 
ler was  good  notice  to  the  city.  Both  these  grounds,  I 
think,  are  good,  and  either  forms  a  sufficient  answer  to 
the  position  assumed  by  the  counsel  for  the  city.  1. 
Payment  of  the  claims  to  any  one  was  not  alleged  in 
the  answer;  it  was  a  distinct  independent  ground  of 
defence  and  should  have  been  set  up.  2.  But  if  other- 
wise, the  notice  to  the  comptroller  was  sufficient. 

The  22d  section  of  the  act  to  amend  the  charter  of  the 
city  of  New  York  (Laws  of  1850,  c  122)  provided,  that 
the  executive  business  of  the  corporation  should  ther^ 
after  be  performed  by  distinct  departments,  which  it 
should  be  the  duty  of  the  common  council  to  organize 
and  appoint  for  that  purpose.  On  the  14th  of  May  1849, 
the  common  council  passed  an  ordinance,  entitled  an 
'^ordinance  concerning  the  department  of  finance."  By 
§  1  of  tit.  1  of  that  ordinance,  it  is  provided,  that  **  there 
shall  continue  to  be  an  executive  department,  under  the 
denomination  of  '  the  department  of  finance.' "  By  §  4, 
of  the  same  title,  the  ''  chief  officer  of  the  deparbnent 
shall  be  called  '  The  Comptroller  of  the  city  of  New 
York,'  and  shall  have  the  superintendence  of  the  same." 
Section  4  of  title  2,  defines  the  duty  of  the  comptroller; 
by  sub.  6  of  that  section,  he  is  ''  to  superintend  all  officers 
of  the  corporation,  who  shall  receive  or  disburse  the 
public  moneys  of  the  city,  or  who  are  charged  with  the 
management  or  custody  of  its  funds."  By  other  pro- 
visions of  the  ordinance,  the  comptroller  is  to  settle  and 
adjust  all  claims  and  demands  whatsoever,  by  or  against 
the  corporation  (tit.  1,  §  3) ;  all  warrants  on  the  treasury 
are  to  be  signed  by  him,  &c.  {§  6) ;  he  is  to  countersign 
bonds,  &C.  (§  8);  to  examine^  audit,  adjust  and  settle  all 
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accounts  in  which  the  corporation  is  concerned,  &c.  (tit 
2,  §  4,  sub.  8) ;  to  draw  and  sign  warrants  on  the  cham- 
berlain for  moneys,  &c.  (sub.  9  of  last  §). 

The  notice  of  the  respondent's  claims  in  this  case,  as 
appears  from  the  evidence,  was  served  upon  the  comp- 
troller, while  in  his  *office,  engaged  in  the  duties  r  ^^^q^^ 
thereof,  and  was  beyond  all  doubt  sufficient.  ^ 
(Angel  &  Ames  on  Corporations  247.)* 

Upon  all  the  points  raised  upon  the  argument,  there- 
fore, I  am  of  the  opinion,  that  the  judgment  of  the 
Bopreme  court  ought  to  be  affirmed. 

Decree  affirmed. 

•  And  lee  Hall  v,  Boffalo,  1  Eejes  193. 
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Vanderpoel  V.  Van  VALKENBtJRGH  a  al, 
Omdvsivenesa  ofmrrogaU^a  decree. — Parties  to  receiver^a  bUL 

The  decree  of  a  surrogate,  admittiiig  a  will  to  probate,  is  condtisive,  as  to 
the  personalty,  in  a  collateral  proceeding,  thong^  it  hare  hut  a  sin^  sab- 
scribing  witness.  > 

The  judgment-debtor  is  a  necessary  party  to  a  bill  by  the  reodver  of  his 
estate,  ty  readi  his  eqmtable  interest  in  a  fund  held  in  trust  for  him. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  decree,  made  upon  a  re- 
ceivers bill,  had  been  vacated,  on  a  rehearing,  and  the 
plaintiff's  bill  dismissed,  with  costs. 

This  was  a  receiver's  bill,  filed  in  the  late  court  of 
chancery,  to  subject  the  equitable  interest  of  William  P. 
Van  Alstyne,  a  judgment-debtor,  in  a  mortgage  of  $2000, 
given  by  Abraham  P.  Van  Alstyne,  one  of  the  defend- 
ants, to  John  J.  Van  Valkenburgh,  the  other  defendant, 
in  trust  for  the  said  William  P.  Van  Alstjme,  to  the  pay- 
ment of  certain  judgments  obtained  agcdnst  him.  Van 
Buren  and  Gamer  having  obtained  judgments  against 
William  P.  Van  Alstyne,  and  executions  thereon  having 
been  returned  unsatisfied,  filed  a  creditors'  bill  to  reach 
^  -  his  equitable  assets,  *  wherein  one  Trimper  was 
^  appointed  receiver,  to  whom  the  judgment-debtor 
executed  an  assignment  of  all  his  estate,  real  and  per- 
sonal, things  in  action,  equitable  interests  and  effects, 
without  any  reservation.  Trimper  commenced  this  suit, 
but  died  after  decree  at  special  term,  and  the  present 
plaintiff  was  appointed  receiver  and  substituted  as  plain- 
tiff in  the  cause. 

I  Wetmore  v.  Parker,  52  N.  T.  450. 
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In  November  1837,  Angelica  Van  Alstyne,  the  mother 
of  Abraham  P.  Van  Alstyne  and  of  William  P.  Van 
Alstyne,  the  judgment-debtor^  being  possessed  of  an 
estate  of  $6000  or  $7000  in  money,  and  other  personal 
property,  made  her  last  will  and  testament,  whereby, 
after  certain  specific  bequests,  she  gave  the  residue  of  hei 
estate  to  her  said  two  sons,  to  be  equally  divided  between 
them,  and  directed  the  sum  of  $1000  (with  power  to  the 
executor  to  increase  the  same  to  $1500  or  $2000)  to  be 
put  at  interest  by  the  executor,  John  J.  Van  Valken- 
burgh,  on  bond  and  mortgage,  the  interest  to  be  paid 
annually,  by  the  executor,  to  her  son,  William,  "during 
his  natural  lifetime,  for  his  comfortable  support  and 
maintenance,"  and  at  his  decease,  the  principal  to  go  to 
his  lawful  heirs  or  children,  if  any  should  survive  him, 
and  if  none,  then  to  his  brother  Abraham,  his  heirs  and 
assigns.  The  executor  was  also  empowered  to  pay  the 
principal  sum  to  William,  at  any  time,  if,  in  his  judg- 
ment, it  would  be  wise  and  prudent  to  do  so.  The  will 
was  duly  executed  by  the  testatrix,  but  m  the  presence 
only  of  a  single  svbBcribing  witness. 

After  the  decease  of  the  testatrix,  in  August  1838,  the 
will  was  presented  for  probate  to  the  surrogate  of  Co- 
lumbia county,  who,  after  citation  to  the  heirs  and  next 
of  kin,  *and  on  their  consent  in  writing  that  it  r-  ^^q^ 
might  be  admitted  to  probate  and  recorded  as  a  '• 
will  of  personal  estate,  and  the  testimony  of  the  single 
subscribing  witness,  made  a  decree,  declaring  the  will  to 
be  valid,  and  its  execution  sufficiently  proved;  and 
thereupon,  letters  testamentary  were  issued  to  the  de- 
fendant Van  Valkenburgh. 

On  the  1st  April  1830,  the  executor.  Van  Valkenburgh, 
in  the  ex^cise  of  the  discretion  vested  in  him  by  the 
testatrix,  loaned  to  Abraham  P.  Van  Alstyne,  the  sum  of 
$2000  of  William's  share  of  the  estate;  and  received,  as 
security  therefor,  the  bond  and  mortgage  in  question. 
It  was  agreed,  that  William  should  reside  in  his  brother's 
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family,  and  that  his  support  should  balance  the  interest 
on  the  mortgage. 

The  complainant  insisted,  that  the  will,  notwithstand- 
ing the  decree  of  the  surrogate,  was  void,  and  that  the 
money  invested  was  the  absolute  property  of  William. 
The  bill  prayed  that  the  will  might  be  declared  void ; 
the  complainant's  right  to  the  bond  and  mortgage  estab- 
lished ;  and  that  the  sum  or  the  proceeds  thereof  might 
be  paid  over  to  him  in.  satisfaction  of  the  judgments  of 
Van  Buren  and  Garner.  The  defendants  contended, 
that  the  decree  of  the  surrogate  was  conclusive,  except 
on  a  direct  appeal  therefrom ;  or,  if  it  were  not,  that  Mrs. 
Van  Alstyne  died  intestate,  and  an  administrator  of  her 
estate  was  a  necessary  party  to  this  suit ;  that  William 
P.  Van  Alstyne  was  also  a  necessary  party ;  and  that  if 
the  complainant  was  entitled  to  any  relief,  his  remedy 
was  at  law,  and  not  in  equity.  They  also  denied  the 
jurisdiction  of  a  court  of  equity  to  declare  the  invalidity 
of  the  will,  on  the  grounds  set  forth  in  the  bill. 
*  10^1  *The  cause  was  heard  on  the  pleadings  and 
J  proofs,  at  special  term,  and  the  court  (Watson,  J.) 
made  a  decree  granting  the  relief  prayed  for ;  on  a  re- 
hearing at  general  term,  however,  this  decree  was 
vacated,  and  the  bill  dismissed  with  costs ;  whereupon, 
the  plaintiff  took  this  appeal. 

Hoffeboorrif  for  the  appellant. 
ReynoldSf  for  the  respondents. 

*iQft  1  *GrARDiNER,  J. — ^The  judgment  of  the  surro- 
•^  gate,  in  admitting  the  will  in  this  case  (which 
relates  only  to  personal  property)  to  probate,  is  the  de- 
cision of  a  court  of  competent  and  exclusive  jurisdiction, 
which  cannot  be  impeached  collaterally.  (2  R.  S.  61, 
§  29;  7  Paige  397;  3  Barb.  Oh.  481.)  The  29th  section 
of  the  statute  (2  R.  S.  61)  declaring  the  probate  of  wills 
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of  personal  property  conclusive,  does  not  neceeearily 
conflict  with  the  18Ui  section  of  the  act  of  1837,  which 
makes  the  15th  section  of  the  revised  statutes,  in  relation 
to  wills  of  real  estate,  applicable  to  wills  of  personal  pro- 
perty. The  section  last  mentioned  provides,  "  that  wills 
proved  according  to  the  previous  provisions  of  the  act, 
shall  have  a  certificate  indorsed  thereon,  signed  by  the 
surrogate,  and  attested  by  his  seal  of  office,  and  may  be 
read  in  evidence,  without  any  further  proof  thereof." 
♦"The  record  of  such  will,  made  as  aforesaid,  r  :„  ^qq 
and  the  exemplification  of  such  record  by  the  '- 
surrogate  in  whose  custody  the  same  may  be,  shall  be 
received  in  evidence,  and  shall  be  as  effectual,  in  all 
cases,  as  the  original  will  would  be,  if  produced  and 
proved,  and  may,  in  like  manner,  be  repelled  by  con- 
trary proof"  The  object  of  the  provision  was,  to  make 
the  certificate  of  the  surrogate,  and  the  record  of  the  will 
or  an  exemplification,  primd  fade  evidence.  The  legis- 
lature have  accordingly  declared  that  such  shall  be  their 
efiect ;  and  have  placed  them  upon  the  same  footing  as 
the  records  and  exemplifications  of  deeds.  (3  Johns. 
Cas.  236 ;  Revisers'  Notes  to  §  15,  3  R.  S.  629.) 

But  the  probate  of  a  will,  by  which  is  meant  the  evi- 
dence, jurisdictional  and  otherwise,  presented  to  the 
court,  together  with  the  judicial  determination  of  the 
surrogate  upon  that  evidence,  is,  as  to  personal  property, 
conclusive,  notwithstanding.  It  is  in  the  nature  of  a 
proceeding  in  rem;  to  which  all  persons  having  an  inter- 
est in  the  subject  of  litigation  may  make  themselves 
parties,  and  are  consequently  bound  by  the  decree.  (4 
Paige  623.) 

II.  If  the  will  should  be  avoided,  on  account  of  its 
defective  execution,  the  trust-fund  established  by  Mrs. 
Van  Alstyne  for  her  son,  would  fall  into  the  mass  of  her 
property,  to  be  distributed  in  the  due  course  of  adminis- 
tration, under  the  supervision  of  the  surrogate.  Here, 
no  administrator  has  been  appointed,  and  the  complain- 
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ants,  as  judgmenircreditors,  have  no  right  to  enforce 
a  distribution,  where  the  estate  is  not  represented.  (8 
Barb.  Ch.  479.) 

III.  In  any  view  of  the  case,  whether  the  trust  is  sus- 
tained or  avoided,  William  P.  Van  Alstyne  is  a  neces- 
Bary  party,  either  as  ceaiui  que  trust,  or  as  one  entitled  to 
a  distributive  share  of  his  mother's  estate.  This  objec- 
tion is  distinctly  made  in  the  answer,  and  the  defend- 
ants may,  consequently,  avail  themselves  of  it,  with  the 
same  effect  as  though  they  had  demurred  to  the  bill  for 
that  cause. 

For  the  reasons  suggested,  without  adverting  to  other 
*  900  1  ^^^^^^^  *made  upon  the  argument,  the  decree 
•'  of  the  supreme 'court  should  be  affirmed. 

Edmonds,  J.  {Dissenting.) — It  was  conceded  in  the 
court  below,  both  at  general  and  special  term,  that  the 
decision  of  the  surrogate  admitting  the  will  to  probate 
was  not  conclusiva  This  was  correct,  for  the  act  of 
1837,  controlling  the  revised  statutes  in  that  respect,  and 
removing  all  doubts,  if  there  were  any,  allows  the  pro- 
bate of  a  will  of  personal,  as  well  as  of  real  estate,  to  be 
repelled  by  contrary  proof.  But  the  doubt  which  rested 
in  the  mind  of  the  general  term,  and  which  produced  its 
decision,  was,  whether  it  is  competent  for  this  court  to 
pass  on  the  validity  of  a  will  of  personal  estate,  or 
rather,  whether  it  is  competent  for  this  court  to  enter- 
tain jurisdiction  of  a  bill  filed  for  that  purpose  ? 

And  it  seems  to  me,  that  the  error  was  in  supposing 
the  bill  filed  for  that  purpose.  The  object  of  the  bill 
was,  to  reach  a  fund  held  in  trust  for  the  debtor,  the 
legal  title  to  which  was  in  Van  Valkenburgh,  but  the 
beneficial  interest  in  the  debtor,  either  absolutely  as 
heir, -or  for  life,  if  held  under  the  devise  in  the  will.  In 
one  capacity  or  the  other,  he  certainly  had  an  interest, 
and  the  complainant  in  this  suit,  as  receiver,  filed  his 
bill  to  reach  that  interest.  If  that  interest  should  be 
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conceded  on  all  hands  to  be  merely  for  life,  and  only  as 
devisee,  still  this  suit  was  properly  brought  to  reach  it 
in  the  hands  of  the  trustee.  In  such  case,  the  questions 
might  arise,  whether  it  was  a  trust-fond  which,  under 
the  statute,  was  exempt  from  the  operation  of  a  creditor's  . 
bill ;  and  whether,  if  it  was,  the  claim  to  its  exemption 
did  not  belong-solely  to  the  debtor,  and  whether,  by  the 
nature  of  the  assignment  which  he  executed,  he  did  not 
relinquish  the  exemption?  If,  on  the  other  hand,  it 
was  claimed,  that  the  fiind  belonged  absolutely  to  the 
debtor,  and  that  he  was  seised  by  inheritance,  and  not 
by  devise,  because  the  will  was  void,  the  question 
♦would  necessarily  arise,  whether  the  will  was  r  ^^  oa^ 
inoperative  or  otherwise.  '• 

In  both  aspects,  it  was  necessary  for  the  receiver  to  file 
his  bill  to  reach  the  trust-fund ;  and  his  right  to  do  so 
could  not  be  impaired,  by  the  fact  that  the  other  ques- 
tions arose  incidentally  in  the  action.  The  court  were, 
therefore,  wrong,  in  dismissing  the  bill,  unless  the  debtor 
had  no  interest  in  the  trust-fund  which  the  creditor 
could  reach. 

If  the  debtor's  interest  was  merely  a  life-estate,  founded 
on  the  devise,  still,  I  see  no  good  reason,  why  it  should 
not  be  subject  to  the  plaintiff's  claim  in  this  suit.  In 
the  first  place,  he  had  voluntarily  relinquished  the  ex- 
emption which  the  statute  gave  him,  and  he  had  a  right 
to  do  so.  It  was  property  exempt  from  liability  to  an 
equitable  execution ;  he  had  a  perfect  right  to  waive  the 
exemption,  for  it  was  a  privilege  personal  to  himself. 
And  having  done  so,  it  is,  in  the  next  place,  no  concern 
of  these  defendants ;  the  privilege  belonged  to  him,  not 
to  them,  and  their  cpnsent  was  in  no  respect  necessary 
to  enable  him  to  make  a  valid  waiver  of  it.  With  all 
that,  they  have  nothing  to  do,  and  it  is  not  competent 
for  them  to  set  up  the  defence,  except  simply  for  the 
purpose  of  inquiring  whether  there  are  parties  enough 
to  this  suit,  to  enable  them  to  be  protected  by  the  decree 
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that  may  be  made  in  it.  That  question  I  will  hereafter 
consider.  It  is  enough  for  me  now  to  say,  that  the 
debtor's  interest,  whatever  it  was,  was  not  protected  by 
the  statute  from  the  receiver's  claim,  because  that  pro- 
iiection  was  personal  to  him  and  he  has  waived  it,  as  he 
had  a  ^ght  to  do. 

But  I  am  of  opinion,  that  the  debtor  has  something 
more  than  a  mere  life-estate  in  the  trust-fund.  The  will 
was  confessedly  inoperative  and  void,  and  the  grant  of 
letters  testamentary  upon  it  was  in  fraud  of  the  law. 
Still,  it  is  claimed  by  the  defendants,  that  the  admission 
of  the  will  to  probate  by  the  surrogate,  was  an  adjudica- 
*9n9  1  *^^^  ^y  ^  court  *of  competent  jurisdiction  in 
J  favor  of  the  validity  of  the  will,  and  its  validity 
cannot  now  and  in  this  suit  be  questioned. 

The  rule  is  well  established,  that  the  decision  of  a 
court  of  competent  jurisdiction  upon  the  same  question, 
is  binding  and  conclusive  upon  the  parties  to  it  and 
those  claiming  under  them.  And  the  question  here  is, 
whether  the  admission  of  this  will  to  probate,  was  a 
decision  that  it  was  valid  for  all  purposes.  Upon  this 
point,  the  ruling  of  the  supreme  court,  at  the  special 
term,  was,  in  my  view,  correct.  The  act  of  1837  does, 
by  necessary  implication,  control  the  provision  of  the 
revised  statutes,  as  to  wills  of  personal  estate,  and  leaves 
such  wills  open  to  be  contested  in  an  action  at  law.  It 
is,  in  this  suit,  contested,  and  its  validity  is  here  most 
satisfactorily  repelled  by  contrary  proof.  (Laws  of  1837 
c.  460,  §  18 ;  2  R.  S.  58,  §  11.)  The  eflfect  of  these  pra 
visions  is,  to  remove  the  question  of  the  validity  of  such 
a  will  from  the  operation  of  the  rule,  and  to  limit  the 
conclusiveness  of  the  decision  of  the  surrogate,  admit- 
ting it  to  probate,  to  the  simple  question,  whether  letters 
testamentary  or  of  administration  shall  be  granted. 

These  considerations  then  lead  us  to  this  result,  that 
the  will  is  absolutely  void ;  that  William  Van  Alstyne's 
interest  in  the  trust-fund  is  not  merely  a  life-estate,  held 
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under  and  conferred  by  the  will ;  that  his  interest,  what- 
ever it  may  be,  is  that  of  next  of  kin  and  by  inheritance; 
that  being  held  in  trust  for  him,  it  is  competent  for  a 
party  having  a  valid  claim  to  it,  to  seek  the  aid  of  this 
court  to  remove  the  incumbrance  of  that  trust  or  to  en- 
force its  execution. 

It  only  remains  to  inquire,  whether  there  are  parties 
enoutch  to  this  suit  to  make  a  valid  decree.  The  grant 
of  letters  testamentary  to  Van  Valkenburgh  was  valid 
and  binding  upon  all  parties,  until  revoked,  or  the  order 
granting  them  was  reversed ;  and  his  acts  under  them 
were  consequently  valid.  In  due  course  of  administra- 
tion, he  divided  the  assets  among  the  parties  lawfully 
entitled  to  them,  and  in  doing  so,  he  set  apart  this  $2000, 
as  belonging  to  William  P.  Van  Alstyne ;  he  loaned  it  as 
William's  share,  and  Abraham  received  it  as  such, 
♦and  to  secure  its  payment,  gave  his  bond  and  ^  ^ 
mortgage.  By  these  acts,  both  these  defendants  '- 
are  estopped  from  setting  up  that  any  other  pe^^n  is 
entitled  to  it,  and  from  denying  that  it  belongs  to  him, 
as  against  any  administrator  of  the  decedent's  estate.  It 
is  not,  therefore,  competent  for  them  to  set  up  the  ab- 
sence of  such  administration,  as  the  want  of  a  necessary 
party.  Nor  is  William  P.  Van  Alstyne  a  necessary  party, 
for  all  his  interest  in  the  fund  has  been  absolutely  con- 
veyed to  this  plaintiflf.  If,  upon  receiving  the  fund  into 
his  hands,  this  plaintiff  should  have  an  excess,  belong- 
ing to  the  debtor,  that  can  well  be  disposed  of  in  the 
other  suit,  and  no  direction  in  that  regard  is  necessary 
here. 

As  to  the  interest  on  the  mortgage,  I  think,  the  plain- 
tiff has  no  claim.  The  agreement  between  the  mort- 
gagor and  mortgagee  on  that  subject  was  a  valid  one, 
and  has  been  performed,  and  thereby  the  interest  on  the 
mortgage  has  been  discharged  by  the  support  which  has 
been  afforded  the  cestui  que  trust.  I  am  of  opinion,  that 
the  decree  of  the  supreme  court  dismissing  the  bill  of 
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complaint  ought  to  be  reversed,  and  instead  of  it,  a  decree 
entered  declaring  that  William  Van  Alstyne  is  the  abso- 
lute owner  of  the  bond  and  mortgage  and  of  the  fund 
secured  by  it,  and  directing  that  it  be  assigned  and 
delivered  over  to  the  plaintiff  in  this  suit,  in  his  capacity 
as  receiver. 


Decree  affirmed. 
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Young  u  Hunteb  a  oL 
Waiver  of  condition  precedent, 

Hw  parties  to  a  contract  may,  bj  their  acts,  waiTe  te  performance  of  a  oon« 
dition  precedent :  acts  held  to  amount  to  snch  wairer,  where,  on  the  assign- 
ment of  an  interest  in  letters-patent,  it  was  agreed,  that  if,  after  a  trial  for 
a  specified  time,  the  patented  article  proved  useless,  the  assignee  might 
rescind. 

♦AppeaIi  from  the  general  term  of  the  Su-  _  ^ 
preme  Court,  in  the  sixth  district,  where  a  judg-  ^ 
ment  for  the  defendants,  upon  demurrer  to  the  com- 
plaint, had  been  affirmed. 

This  was  an  action  to  recover  back  the  consideration 
paid  by  the  plaintiff  to  the  defendants,  for  the  assign- 
ment to  him  of  an  interest  in  letters-patent  for  an  im- 
provement in  wagon-wheels. 

The  complaint,  after  stating  the  purchase  by  the 
plaintiff  of  the  interest  in  the  patent-right,  set  forth 
the  written  contract,  whereby  it  was  agreed,  that  if  the 
plaintiff,  after  making  a  thorough  trial  of  the  improve- 
ment, for  the  term  of  nine  months,  should  not  be  able 
to  make  the  same  useful  or  profitable  to  him,  he  should 
be  at  liberty  to  re-assign  to  the  defendants,  and  on  such 
re-assignment,  they  would  repay  him  the  consideration 
received.  It  then  stated  the  amount  and  payment  of 
the  consideration,  and  averred  that  immediately  after 
the  sale  was  made,  the  defendants  promised  and  agreed, 
that  for  the  purpose  of  enabling  the  plaintiff  to  make  a 
trial  of  the  improvement,  they  would,  in  a  few  days  or 
weeks,  furnish  or  deliver  to  him  some  wheels  manufac- 
tured according  to  the  plan  of  the  improvement,  or 
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some  patterns  thereof;  that  the  defendants  neglected  and 
refused  to  furnish  or  deliver  the  wheels  or  patterns, 
although  called  upon  and  requested  by  the  plaintiff  to 
do  so,  whereby  the  plaintiff  was  prevented  from  making 
a  trial  of  the  improvement,  and  the  assignment  of  the 
pfitent  was  rendered  entirely  valueless  to  him.  That 
after  a  year  from  the  date  of  the  agreement,  finding  the 
patent  entirely  valueless,  and  of  no  profit  to  him,  the 
plaintiff  executed  and  delivered  to  the  defendants  a 
re-assignment  of  the  patent,  in  which  were  set  forth  the 
*  ftAr  T  *reasons  (given  above)  why  a  trial  of  the  im- 
-'  provement  had  not  been  made.  That  the  de- 
fendants accepted  and  received  the  assignment;  but 
refused,  although  requested,  to  repay  the  considera- 
tion. 

The  defendants  demurred  to  the  complaint,  and  aa- 
signed  for  cause  of  demurrer: 

1.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  That  there  was  no  averment  of  any  consideration 
for  the  promise  of  the  defendants  to  furnish  or  deliver 
the  wheels  to  the  plaintiff,  manufactured  according  to 
the  plan  of  the  improvement  mentioned  in  the  com- 
plaint, or  patterns  thereof. 

3.  That  it  was  not  averred,  that  the  plaintiff  gave  the 
improvement  a  thorough  trial  for  nine  months. 

4.  That  it  was  not  averred,  that  the  plaintiff  could 
not  give  the  improvement  a  thorough  trial,  without 
obtaining  the  wheels  or  patterns. 

5.  That  it  did  not  appear,  that  the  plaintiff  offered  to 
pay  for  the  wheels  or  patterns,  at  the  time  when  he 
called  for  them. 

The  plaintiff  joined  in  demurrer;  and  on  argument, 
the  court  (Mason,  J.)  gave  judgment  for  the  defendants, 
which  having  been  affirmed  at  general  term,  the  plain- 
tiff took  this  appeal. 
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Sjpencer  and  Johnson^  for  the  appellant 
Stephens  and  Duello  for  the  respondents. 

Watson,  J. — ^It  was  a  condition  precedent,  on  the 
part  of  the  plaintiff,  that  he  should  give  the  patent  a 
thorough  trial,  for  the  term  of  nine  months,  before  he 
could  re-assign  it  to  the  defendants,  and  entitle  himself 
to  recover  from  them  the  amount  of  the  consideration 
paid  for  it.  It  was  therefore  necessary  for  him  to  aver 
in  his  complaint,  either  a  performance  of  this  condition, 
an  excuse  for  non-performance,  or  a  waiver  of  the 
condition  by  the  defendants.  We  find  it  accordingly 
alleged  in  the  complaint,  that  after  the  written  agree- 
ment *waa  executed,  the  defendants  promised  -  ^ 
and  agreed  with  the  plaintiff,  that  they  would,  *- 
within  a  few  dayb  or  weeks,  furnish  and  deliver  to  him 
some  wheels  manufactured  according  to  the  plan  of  the 
patent,  or  some  patterns  thereof,  in  oixier  to  enable  him 
to  carry  out  the  object  of  the  assignment,  and  to  make 
a  trial  of  the  improvement;  but  that  they  wholly 
neglected  and  refused  to  deliver  them,  or  either  of 
them,  or  to  provide  the  plaintiff  with  any  means  for 
making  a  trial  of  the  improvement,  although  requested 
so  to  do,  whereby  he  was  wholly  prevented  from  making 
such  trial,  and  the  alignment  was  rendered  useless  to 
him,  and  he,  therefore,  re-assigned  the  patent  to  the 
defendants,  and  they  accqpted  ati<i  received  the  re-assign- 
ment. 

The  written  agreement  contains  no  provision  binding 
the  defendants  to  furnish  the  wheels  or  patterns  to  make 
the  trial,  nor  is  any  consideration  for  their  promise  to  do 
so  set  forth  in  the  complaint,  and  if  this  neglect  and 
refusal  on  the  part  of  the  defendants  was  ihe  fowndation  of 
the  action,  the  complaint  would  be  clearly  bad,  as  no  cause 
of  action  could  arise  against  any  party  for  the  neglect  or 
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refusal  to  do  an  act  which  he  was  not  bound  to  perform. 
This  was  the  view  taken  of  the  case  by  the  learned  jus- 
tice who  presided  at  the  special  term,  where  it  was  first 
argued,  and  although  we  have  not  been  furnished  with 
any  opinion,  if  any  was  given,  at  the  general  term,  I 
presume,  that  court  entertained  the  same  view.  With 
great  respect  for  the  two  tribunals  which  have  succes- 
sively passed  upon  the  case,  I  am  compelled  to  diflTer 
from  them  in  the  conclusion  at  which  they  arrived. 
Had  the  plaintiff  performed  the  condition  as  to  the  trial 
of  the  improvement,  to  the  very  letter,  he  would  hot,  by 
that  act  alone,  have  laid  the  foundation  for  recovering 
back  the  consideration-money  from  the  defendants.  It 
was  not  on  the  performance  of  that  condition,  that  the 
defendants  promised  to  pay  back  the  money,  but  on  the 
re-assignment  of  the  patent.  It  is  true,  that  without 
perfortilance  of  the  condition,  the  defendants  might  have 
refused  to  accept  the  re-assignment,  and  then  the  plain- 
tiff could  not  have  sustained  an  action  against  them ; 
but  although  they  might  have  insisted  upon  such  per- 
*  907  1  ^*^^^^^^^j  *^*  ^3  equally  true,  that  they  could 
•^  waive  it,  and  accept  the  re-assignment  without 
requiring  it,  and  if  they  did  so  waive  it,  the  plaintiff  was 
excused  from -such  performance,  and  could  recover  with- 
out alleging  or  proving  it.  And  independently  of  the 
question  of  waiver,  if  the  defendants,  by  their  acts,  pre- 
vented the  performance  by  the  plaintiff  of  the  condi- 
tions of  his  contract,  he  was  excused  from  such  perform- 
ance. It  is  a  well-settled  and  salutary  rule,  that  a  party 
cannot  insist  upon  a  condition  precedent,  when  its  non- 
performance has  been  caused  by  himself.  (3  Johns.  531 ; 
14  Wend.  219;  1  Barb.  338;  14  Mass.  266;  1  Pick.  287.) 
Applying  these  principles  to  the  complaint  demurred 
to,  let  us  proceed  to  examine,  whether  it  sets  out  facts 
sufficient  to  constitute  a  cause  of  action.  It  sets  out  the 
agreement  entire,  the  last  clause  of  which  is  as  follows : 
"Now,  then,  the  said  Hunter  and  Merrill  hereby  agree, 
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that  if  the  said  Daniel  Young,  after  giving  the  said  im- 
provement a  thorough  trial  for  the  term  of  nine  months, 
shall  not  be  able  to  make  the  same  useful  or  profitable 
to  him,  he  shall  be  at  liberty  to  re-assign  the  right  so 
sold  to  him,  and  the  said  Hunter  and  Merrill,  on  such 
re-assignment,  shall  surrender  up  the  said  note  of  thirty 
dollars,  and  pay  the  above  sum  of  ninety  dollars  for  the 
said  wagon."  I  have  given  entire  this  part  of  the  agree- 
ment, because  the  whole  case  turns  upon  it.  The  com- 
plaint then  shows,  that  the  defendants,  who  alone  had 
the  right  to  insist  that  the  trial  should  be  made,  pro- 
mised the  plaintiff  that  they  would,  within  a  few  days  oj 
weeks,  furnish  him  with  the  requisite  materials  to  make 
the  trial.  Upon  this  promise  he  relied,  and  having 
waited  in  vain  for  the  delivery  of  the  materials,  through 
the  whole  time  stipulated  for  the  trial  (a  request  for  their 
delivery  not  having  been  complied  with),  he  was  pre- 
vented from  making  the  trial,  and  could  not  ascertain 
whether  the  improvement  would  be  useful  or  profitable. 
By  the  act  and  neglect  of  the  defendants,  the  plaintiff 
was  prevented  from  determining  the  fact,  upon  the  de- 
termination of  which  he  was  bound  to  keep  the  right 
assigned  to  him.  In  this  view  of  the  case,  I  regard  it  as 
of  no  importance,  that  the  *promise  of  the  de-  _  ^ 
fendants  was  without  consideration.  It  is  suflBl-  ^ 
cient,  that  the  plaintiff,  in  good  faith,  relied  upon  it,  and 
was  thus  by  their  ad  induced  to  neglect  the  strict  observ- 
ance of  the  conditions  of  his  contract.  It  does  not  become 
the  defendants  to  allege,  nor  can  they  be  permitted  to 
allege,  that  their  promise  should  not  have  been  relied 
upon.  The  act  of  a  party  which  prevents  the  perform- 
ance of  a  condition  in  his  favor,  is  not  the  less  effectual 
for  being  gratuitous. 

The  complaint  then  further  shows,  that  after  the  fail- 
ure {so  induced)  to  test  the  value  of  the  patented  improve- 
ment, the  plaintiff  executed  and  delivered  to  the  defend- 
ants, a  re-assignment  of  the  interest  which  had  been 
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assigned  to  him,  which  tJiey  accepted.  By  accepting  it, 
with  full  knowledge  that  the  trial  had  not  been  made, 
they  waived  the  condition  requiring  it  to  bfe  made.  (1 
Barb.  337-38;  1  Saund.  287,  note  16.)  The  defendants 
thus,  by  their  own  consent,  became  repossessed  of  all  the 
interest  which  they  had  parted  with,  and  by  the  terms 
of  *  their  agreement,  the  plaintiff's  right  to  recover  back 
the  consideration  which  he  had  paid,  became  complete. 
It  might  also,  with  propriety,  be  said,  that  by  accepting 
the  re-assignment,  with  its  recitals,  the  defendants  ad- 
mitted that  the  plaintiff  was  prevented  by  their  acts  from 
performing  the  conditions  of  his  contract,  and  that  his 
excuse  for  non-performance  was  suflScient. 

I  think,  the  complaint  sets  forth  a  good  cause  of  action, 
and  that  the  plaintiff  is  entitled  to  judgment  in  his  favor. 
This  will  do  complete  justice  between  the  parties;  the 
defendants  have  received  back  what  they  parted  with, 
and  the  plaintiff  will  recover  what  he  paid,  the  consid- 
eration for  which  has  failed  through  the  fault  of  the 
defendants.  The  judgments  of  the  general  and  special 
term  should  oe  reversed,  and  judgment  rendered  in 
favor  of  the  plaintiff. 

Judgment  reversed,  and  judgment  for  the  plaintiff 

Jewett,  J.,  dissented. 
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James  v.  Chalmebs. 
Beview  of  irUerhcutory  order. — Title  to  prorrdssory  note. 

An  interlocutory  order,  denying  a  motion  to  stay  the  trial,  until  the  deouioB 

of  another  canse,  is  not  reviewable,  on  appeal  from  the  final  judgment ;  it 

In  no  way  inrolyes  the  merits. 
The  legal  presumption  that  the  holder  of  a  negotiable  promissory  note  is  the 

owner  of  it,  for  a  valuable  consideration,  is  not  rebutted,  by  proof  that  it 

came  into  his  possession,  after  maturity. 
James  v.  Chalmers,  5  Sandf.  52,  affirmed ;  and  Brisbane  v,  Pratt,  4  Den. 

68,  virtually  overruled.  * 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  judgment  in  favor  of 
the  plaintiff,  upon  the  report  of  a  referee,  had  been 
affirmed,  and  a  motion  for  a  rehearing  denied.  (Re- 
ported below,  5  Sandf.  52.) 

This  was  an  action  upon  a  promissory  note,  dated  the 
13th  October  1846,  whereby  the  defendant  promised  to 
pay  to  the  order  of  Adams  &  Brownell,  $172.06,  in 
eighteen  months  from  the  1st  November  1846,  with 
interest  from  date.  The  complaint  averred  that  the 
payees  indorsed  the  note  to  the  plaintiff,  and  that  he 
was  the  lawful  holder  and  owner  thereof 

The  answer  denied,  upon  information  and  belief,  the 
indorsement  of  the  note  by  the  payees  to  the  plaintiff; 
also,  in  like  manner,  denied  that  the  plaintiff  was  the 
owner  of  the  note,  at  the  time  the  action  was  com- 
menced.   It  also  alleged,  that  since  the  note  became  duo 

*  Brisbane  v.  Pratt  waa  overruled  by  the  gupreme  court,  in  Seeley  v.  Engell, 
17  Barb.  530;  and  Smith  «.  Schanck,  18  Ilnd.  844.  And  tee  Kidder  r 
HoFToWn,  72  N.  Y.  15». 
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and  payable,  one  John  C.  Beardsley  was  the  owher  of 
it,  and  was  then  indebted  to  the  defendant  for  goods 
♦  9im  *®^^^'  *^-'  ^^  ^  balance  of  about  $220,  which 
•^  remained  due  from  Beardsley  to  the  defendanti 
and  the  defendant  asked  to  set  off  so  much  of  the  debt 
as  might  be  equal  to  the  plaintiff's  demand  On  the  note. 
Also,  that  since  the  note  became  due,  one  Lucius  T. 
Beardsley  was  the  owner  of  it,  and  was  then  indebted 
to  the  defendant  in  about  $10,000,  on  contract,  &c., 
which  indebtedness  was  then  the  subject  of  an  action 
pending  in  the  supreme  court,  between  said  L.  T.  Beards- 
ley and  the  defendant,  and  he  asked  to  set  off  sufficient 
of  that  indebtedness  to  satisfy  plaintiff's  demand. 

The  reply  stated,  that  at  the  time  of  the  commence- 
ment of  the  suit,  the  plaintiff  was,  and  ever  since  has 
been,  and  then  was,  the  owner  of  the  note,  &c,  and 
denied  that  J.  C.  Beardsley,  at  any  time,  was  its  owner, 
or  that  he,  or  L.  T.  Beardsley,  was  indebted  to  the 
defendant,  at  any  time  after  its  maturity. 

After  issue  joined,  a  motion  was  made  by  the  defend- 
ant to  stay  the  trial,  until  after  the  trial  of  the  action  in 
the  supreme  court  between  L.  T.  Beardsley  and  the  de- 
fendant, which  motion  was  denied  at  special  term,  and  on 
appeal  from  that  decision  to  the  general  term,  the  order 
was  affirmed. 

The  cause  was  referred  to  M.  Ulshoeffer,  Esq.,  as  referee, 
who  reported  that  the  plaintiff  was  entitled  to  recover 
the  whole  amount  of  the  note,  with  interest.  He  also 
found  specially,  as  matters  of  fact,  that  the  note  was 
indorsed  to  the  plaintiff,  by  the  payees,  without  recourse; 
and  that  from  such  fact,  and  all  the  proof  in  the  cause, 
"  the  plaintiff  presumptively  paid  value  for  such  note, 
and  that  he  is  the  owner  of  it." 

It  also  appeared,  that  Lucius  T.  Beardsley  was  the 
witness  by  whom  the  proof  in  the  case  was  made,  in 
behalf  of  the  plaintiff,  and  that  the  witness,  at  the  de- 
fendant's request,  was  sworn  and  examined  by  the 
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defend&nt,  as  to  his  interest  in  the  cause,  and  stated 
that  he  once  owned  the  note  in  suit,  after  its  maturity ; 
that  he  sold  it  to  William  M.  Parks,  after  maturity, 
♦and  did  not  guaranty  it,  but  could  not  state  r  ^^n^^ 
anything  as  to  the  time  of  the  sale.  The  referee  ^ 
decided,  that  he  was  a  competent  witness,  however  inter- 
ested, unless  excluded  within  §  399  of  the  code,  and  that 
such  exclusion  did  not  arise  from  his  t^timony.  The 
defendant  excepted  to  the  decision. 

It  was  proved  by  Beardsley,  on  his  examination  in 
chief,  that  he  purchased  the  note  from  the  payees,  about 
the  time  when  it  was  made  by  the  defendant,  and  was 
the  owner  of  it  until  after  its  maturity ;  that  he  paid  for 
it,  its  full  amount;  that  John  C.  Beardsley  never*  was 
the  owner  of  it;  that  witness  sold  it  to  William  M. 
Parks,  for  $75,  but  did  not  guaranty  it. 

Judgment  was  entered  at  special  term  upon  the  report 
of  the  referee ;  and  on  a  motion  for  a  rehearing,  at  gen- 
eral term,  the  order  was .  affirmed,  and  final  judgment 
rendered  for  the  plaintiff;  whereupon,  the  defendant 
took  this  appeal. 

AUkm,  for  the  appellant 

Bettdj  for  the  respondent. 

Welles,  J.  (after  stating  the  facts.) — ^The  points  now 
presented  by  the  appellant,  are:  1.  That  the  superior 
court  should  have  allowed  the  defendant's  motion  to  stay 
the  trial :  2.  That  Lucius  T.  Beardsley  was  an  incom- 
petent witness:  3.  That  there  was  no  proof  that  the 
plaintiff  owned  the  note. 

I  shall  dismi^  the  first  and  second  points,  with  the 
remark,  that,  with  respect  to  the  first,  the  order  denying 
the  motion  does  not  involve  the  merits,  or  necessarily 
affect  the  judgment,  but  presents  a  question  of  practice 
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merely,  from  which  an  appeal  will  not  lie  to  this  court; 
and,  besides,  as  a  question  of  practice,  it  seems  to  have 
been  properly  disposed  of  in  the  court  below.   . 

And  with  respect  to  the  second,  there  appears  to  be  no 
foundation  for  it.  The  witness  was  every  way  com- 
petent ;  he  was  not  a  party  to  the  note ;  and  his  name 
nowhere  appeared  upon  it;  he  had  purchased  it,  and 
paid  value  for  it,  and  afterwards  sold  it,  without  a  guar- 
anty. I  cannot  perceive,  that  he  was  even  interested ; 
and  if  he  was,  it  did  not  disqualify  him. 

The  third  point  requires  more  consideration.  The 
position  of  the  defendant  is,  that  as  there  is  no  proof  of 
a  transfer,  in  fact,  from  Parks  to  the  plaintiff,  and  as  it 
was  proved  that  it  was  over-due  when  Parks  received  it, 
and  no  proof  that  the  plaintiff  paid  value  for  it,  the  pre- 
sumption of  law  is,  that  the  action  was  prosecuted  for 
the  immediate  benefit  of  Parks ;  and,  therefore,  that  the 
♦  91 9  1  ^^®  *upon  the  plaintiff's  ownership  of  the  note 
J  is  wholly  without  proof  by  the  plaintiff  to  sup- 
port it. 

The  appellant  relies  upon  the  case  of  Brisbane  v.  PraU 
4  Denio  63),  in  support  of  this  position.  In  that  case, 
the  note  had  been  previously  prosecuted  in  the  name  of 
George  Brisbane,  by  direction  of  Albert  Brisbane,  for 
whose  account  it  was  originally  made,  and  who  had  con- 
tinued to  be  the  owner  of  it,  George  having  no  interest 
in  it,  at  any  time ;  and  on  the  trial  of  that  cause,  Albert 
was  examined  as  a  witness,  and  testified  to  certain  facts 
which  were  material  to  the  defence  in  the  action  after- 
wards brought  upon  the  same  note  in  the  name  of  J. 
Brisbane.  What  became  of  the  first  suit,  or  how  it  was 
finally  disposed  of,  does  not  appear.  Upon  the  trial  of 
the  second  suit,  the  defendant  offered  to  prove  what 
Albert  swore  to,  on  the  trial  of  the  first,  as  admissions 
made  by  the  real  party  plaintiff  in  the  second  suit, 
regarding  him  as  being  still  the  owner  of  the  note.  It 
did  not  appear,  that  J.  Brisbane,  the  plaintiff,  bad  paid 
202 


Digitized  by 


Google 


1862.]  James  v.  Chalmers.  212 

Opinloii  of  the  Court,  per  Welles,  J. 

anything  for  the  note ;  and  there  was  no  evidence  show- 
ing how  he  came  by  it.  The  evidence  so  offered,  of  the 
sworn  declarations  of  Albert,  was  objected  to,  and  ex- 
cluded; and  the  plaintiff  had  a  verdict,  which  the 
supreme  court  set  aside,  upon  the  ground  that  such 
evidence  was  improperly  excluded ;  the  court  holding 
that,  inasmuch  as  the  note  came  to  the  hands  of  the 
plaintiff,  after  it  was  due,  and  as  there  was  no  proof  that 
the  plaintiff  had  paid  value  for  it,  the  law  deemed  him 
as  holding  and  suing  in  fact  for  the  benefit  of  Albert, 
and  not  in  his  own  right. 

I  confess,  it  is  difficult  to  distinguish  that  case,  in 
principle,  on  the  ground  upon  which  it  appears  to  have 
been  decided,  from  the  present.  In  both  cases,  the  notes 
came  to  the  hands  of  the  plaintiffs,  after  maturity  ;#  and 
in  neither,  did  it  appear,  how  or  under  what  circum- 
stances, the  plaintiff  became  possessed  of  the  note,  or 
that  value  had  been  paid  for  it.  In  the  case  in  Denio, 
the  plaintiff  had  the  same  evidence  of  ownership  as  the 
plaintiff  in  the  present  case  had;  which,  in  both,  was 
the  possession  and  production  of  the  notes,  upon  the 
trial,  and  nothing  else.  I  am  not  able  to  perceive  how 
the  fact  which  appeared  in  the  former  suit,  that  Albert 
Brisbane  had  previously  attempted  *to  collect  the  r  ;,c  o-i  o 
note  in  the  name  of  (leorge,  can  vary  the  prin-  ^ 
ciple ;  that  only  showed  that,  at  that  time,  Albert  was 
the  owner.  The  note  having  been  indorsed,  generally, 
was  transferable  by  delivery ;  and  the  presumption  of 
title,  arising  from  the  possession  of  the  paper,  at  the 
trial,  would  apply  in  fevor  of  George  Brisbane  as  well 
as  to  the  plaintiff  in  this  case.  If,  therefore,  the  case 
referred  to  is  to  l)e  regarded  as  law,  it  seems  to  me,  the 
plaintiff  in  the  court  below  failed  to  make  title  to  the 
note,  which  fact  was  distinctly  put  in  issue  by  the  plead- 
ings. 

The  question  then  is,  whether  the  principle  of  Bris- 
bane V.  PraU  is  to  be  sustained  b;'  this  court    The 
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principal  authority  referred  to  in  its  support,  by  the 
learned  justice  who  delivered  the  opinion,  was  Paige  v. 
Cagwin  (7  Hill  361),  which  seems  to  me  to  aflford  it  very 
little,  if  any,  support.  The  reporter's  syllabus  of  that 
case  is,  that  ''  declarations  made  by  the  payee  of  a  nego- 
tiable promissory  note,  while  he  owns  and  holds  it,  are 
not  admissible  against  one  to  whom  it  is  subsequ^ttly 
transferred  for  value,  though  the  transfer  is  after  ma- 
turity." The  action  was  upon  a  promissory  note,  made 
by  the  defendant  and  others,  to  one  Van  Dyke,  or  bearer. 
It  appeared,  that  Cagwin,  the  plaintiff  in  the  supreme 
court,  purchased  the  note,  after  it  was  due,  of  one  Gay, 
and  paid  full  value  for  it ;  but  it  did  not  appear,  how  or 
when  Gay  came  in  possession  of  it,  or  whether  he  paid 
any^^ing  for  it  or  not.  On  the  trial,  the  defendant 
offered  in  evidence  the  declarations  of  Van  Dyke,  the 
payee,  made  while  he  was  the  owner  and  possessor  of  the 
note ;  this  evidence,  being  objected  to,  was  excluded.  A 
motion  for  a  new  trial  was  denied  by  the  supreme  court, 
and  the  plaintiff  had  judgment,  which  was  affirmed  in 
the  court  for  the  correction  of  errors,  on  the  ground,  that 
there  was  no  identity  of  interest  betwcCTi  Van  Dyke,  the 
payee,  and  Cagwin,  the  plaintiff. 

The  question  had  been  repeatedly  decided  in  the  same 
way  in  the  supreme  court,  although  the  rule  established 
had  been  often  disapproved,  and  was  thought  to  have 
been  erroneously  settled.  In  Beach  v.  Wise  (1  Hill  612), 
involving  the  same  question,  Justice  Bronson  disap- 
proves the  rule,  and  puts  his  decision  upon  the  principle 
♦  91 A  ^^  ^^^  *decm8;  and  in  1  Cowen  &  Hill's  Notes 
J  to  Phil.  Ev.  666,  the  authorities  are  reviewed, 
and  it  is  shown  that,  not  only  in  England  and  some  of 
our  sister  states,  but  in  this  state,  the  courts  have  vacil- 
lated on  the  subject ;  and  I  believe,  the  question  was  not 
considered  perfectly  settled,  until  the  decision  of  the 
case  of  Paige  v.  Cagwin.  The  prevailing  opinion  of  the 
court  of  errors  in  Paige  v.  Gagwin,  was  delivered  by 
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LoTT,  senator,  who  reviews  a  large  number  of  authorities 
upon  the  subject,  both  English  and  American,  and  dis- 
cusses the  question  very  much  at  length;  and  I  feel  war- 
ranted in  saying,  after  an  attentive  examination  of  the 
case,  that  nothing  is  said  either  by  Senator  Lott,  or  by 
Senator  Hopkins,  who  gave  a  dissenting  opinion,  going 
in  the  least  degree  to  impugii  or  disturb'  the  iong- 
eetablished  and  well-settled  rule,  that  where  a  plaintiff 
introduces  and  proves  a  negotiable  promissory  note, 
payable  to  a  third  person,  or  bearer,  or  if  to  the  order  of 
such  person,  by  proving  his  indorsement  thereof,  the 
plaintiff  is,  primd  fade,  not  only  to  be  deemed  the  law- 
ful owner  of  the  note,  but  that  it  came  to  him  in  the 
regular  course  of  business,  before  maturity.  Nor  is  the 
proposition  affirmed,  that  in  such  a  case,  proof  that  the 
plaintiff  came  to  the  possession  of  the  note,  after  it 
became  due,  would  divest  him  of  his  title,  or  make  him 
out  a  mere  trustee,  or  holder  for  the  benefit  of  the  payee, 
or  any  other  former  holder,  unless  such  inference  was 
rebutted  by  proof  that  he  paid  value  for  the  note.  On 
the  contrary,  that  very  proposition  is  met  and  combatted 
by  Senator  Lott,  at  pages  373  to  375. 

I  feel  constrained,  upon  the  whole,  to  conclude,  that 
ttie  case  of  Brisbane.v.  Pratt  stands  alone,  and  cannot  be 
supported  by  authority  or  principle.*  Certainly,  no 
other  case  that  I  have  been  able  to  find,  goes  the  length 
of  affirming  that,  by  simply  proving  that  the  plaintiff 
received  the  note,  after  its  maturity,  lie  is  divested  of  his 
title ;  or  the  burden  thrown  upon  him,  of  showing  that 
he  paid  value  for  it.  The  general  rule,  as  I  have  already 
intimated,  is,  that  the  possession  of  the  note  by  the 
plaintiff,  at  the  trial,  is  primd  fade  evidence  of  title. 
Proof  that  he  received  or  purchased  it  after  maturity, 
would  have  no  other  effect  than  to  let  in  a  defence  as 


*  Judge  Watbon  held  that  Brisbane  v,  Pratt  was  rigfatlj  decided,  bnt  dis- 
tingniahed  it  from  the  case  nnder  reriew. 
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jj^    ^     against  the  party  from  whom  he  *received  it,  or 
-*  if  the  payee  did  not  transfer  it,  until  after  it  was 
due,  against  any  previous  holder.    But  then  it  would  not 
defeat  or  affect  his  title. 

Until  the  enactment  of  the  code  of  procedure,  which 
requires  the  action  to  be  brought  in  the  name  of  the 
real  party  in  interest,  the  question  was  generally  of  no 
importance,  except  for  the  purpose  of  determining  the 
defendant's  right  to  introduce  certain  matters  by  way  of 
defence.  If  the  note  was  transferred  by  the  payee,  after 
due,  the  defence  would  be  open  to  all  the  equities  exist- 
ing, at  the  time  of  the  transfer,  between  the  original 
parties.  If  an  identity  or  community  of  interest  in  the 
plaintiff  and  the  payee  or  former  holder  were  shown, 
the  declarations  of  the  former  were  admissible,  the  same 
as  those  of  the  plaintiff  upon  the  record.  But  in  such 
cases,  there  was  no  valid  objection  to  sustaining  the 
action  in  the  name  of  the  plaintiff,  provided  it  could  be 
sustained  in  the  name  of  any  one.  These  were  general 
rules,  familiar  to  every  lawyer. 

Under  the  code  of  procedure,  if  it  appears  that,  the 
plaintiff  is  not  the  real  party  in  interest,  it  is  a  bar  to 
the  action,  and  no  further  defence  is  necessary.'  But  the 
code  has  worked  no  change  in  the  law,  as  to  what  is 
sufficient  proof  of  the  ownership,  by  the  plaintiff,  of  a 
negotiable  promissory  note  upon  which  the  action  is 
brought.  If  I  am  right  in  these  views,  the  plaintiff  in 
this  case  gave  sufficient  primd  fade  evidence  that  he  was 
the  owner  of  the  note  upon  which  the  action  was 
brought ;  and  although  he  received  it  after  maturity,  no 
defence  was  offered,  which  should  preclude  a  recovery; 
and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

•  Eaton  9.  Alger,  57  Barb.  179  ;  Hayi  v.  Halhom,  74  N.  T.  4S6. 
206 


Digitized  by 


Google 


1852.]     Bank  ot  Pouoegcbepsib  v.  Hasbrouck.       216 


Statement  of  die  Case. 


Bank  of  Pouqhkbepsib  v.  Hasbrouck. 

ChnduHvenesa  of  mrrogai^B  decree. — Payment  by  executor  in 
his  own  wrong. 

A  inrrogate*!  decree,  npon  the  final  tettlement  of  an  administrator's  aoooanl. 
Is  not  oondnsiTe  npon  a  creditor,  whose  claim  was  not  presented. 

A  pajrment  to  the  payee  of  a  note,  which  is  not  prodnoed,  is  made  bj  an  ex- 
ecntor  in  his  own  wrong,  if  the  note  be  held  by  another ;  and  the  allow- 
ance  of  snch  payment,  on  a  final  settlement  of  his  acoonnts,  is  no  proteo- 
tion. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  rendered  at 
special  term,  in  favor  of  the  plaintiffs,  upon  the  report 
of  a  referee,  had  been  reversed. 

This  was  an  action  upon  a  promissory  note,  dated  the 
15th  March  1841,  whereby  Jophat  Hasbrouck,  of  whose 
estate  the  defendant  was  administrator,  promised  to  pay 
to  Jos^h  0.  Hasbrouck,  or  bearer,  the  sum  of  $244.80, 
on  the  1st  April  1848,  with  interest  at  six  per  cent,  to  be 
paid  annually,  of  which  the  plaintiflEs  were  the  holders. 

♦The  complaint  stated,  in  substance,  that  prior  r  ^^  0-17 
to  July  29th,  1845,  the  plaintiffs  had  a  demand  '■  " 
on  a  promissory  note  made  by  Jophat  Hasbrouck,  since 
deceased,  of  whose  estate  defendant  was  administrator. 
That  on  the  day  above  mentioned,  a  final  accounting 
was  had  of  the  defendant's  doings  as  administrator, 
before  the  surrogate  of  Ulster  county ;  that,  therein,  the 
demand  on  the  said  note  was  admitted  as  one  of  the 
debts  due  by  the  estate;  that  it  was  decreed,  that 
the  net  assets  of  the  estate  amounted  to  sixty  cents  on 
the  dollar,  due  to  each  creditor,  and  that  the  defendant 
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should  pay  to  each  creditor  sixty  per  cent,  on  his  de- 
mand, wiihin  sixty  days  from  the  date  of  the  decree, 
which  on  the  plaintiffs'  said  demand,  amounted  to 
$192.15.  That  after  the  sixty  days  expired,  the  plain- 
tiff made  demand  of  the  defendant,  who  refused  to  pay. 
That  at  the  time  of  the  said  demand,  the  decree  re- 
mained in  force,  and  the  plaintiffs  owned  the  said  claim, 
and  that  the  defendant  was  indebted  to  them  thereupon 
in  $192.15,  and  interest  from  September  27th,  1845,  for 
which  they  demanded  judgment. 

The  cause  was  referred  to  a  referee,  who  made  a 
report,  finding  specially,  the  making  of  the  note  in 
question;  that  Joseph  O.  Hasbrouck,  on  the  1st  of 
May  1841,  transferred  thjB  note,  with  other  securities,  to 
the  plaintiffs,  as  collateral  security  for  the  payment  of 
his  bond  to  them,  made  and  bearing  date  on  that  day, 
and  that  the  plaintififo  had  ever  since  remained  in  pos* 
session  of  the  said  note;  that  eyer  since  the  execution 
of  the  said  bond,  there  had  been,  and  still  was,  due  on 
the  said  bond  from  Joseph  0.  Hasbrouck  to  the  plain- 
tiffs, a  greater  sum  than  the  amount  claimed  by  the 
plaintiff  against  the  defendant.  That  Jophat  Has- 
brouck died  intestate,  on  the  27th  October  1842,  and  the 
defendant  and  one  Ida  Hasbrouck  were,  on  the  3d  day ' 
♦  91  ft  1  ^^  ^^^^  1843,  *appointed  administrator  and  ad- 
•^  ministratix;  that,  after  six  months,  a  notice 
was  duly  given  by  them,  in  pursuance  of  a  surrogate's 
order,  for  persons  having  claims  to  exhibit  them  on 
or  before  the  25th  May  1845;  that  no  claim  was  pre- 
sented by  the  plaintiflBs,  within  the  time,  and  that  the 
defendant  had  no  notice  or  knowledge  of  the  plaintife' 
claim  until  January  1846. 

That  soon  after  such  letters  were  granted,  the  said 
Joseph  0.  Hasbrouck,  the  payee  of  said  note,  in  his  own 
name,  and  for  his  own  benefit,  presented  to  the  defend- 
ant, as  administrator,  a  claim  against  the  estate  of 
Jophat,  on  account  of  this  note,  and  another  note  made 
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by  Jophat  ta  him,  and  of  an  account  against  the  de- 
ceased ;  and  the  defendant  knowing,  from  the  deceased's 
declarations,  of  the  making  and  validity  of  Om  note,  but 
not  its  terms,  did  not  contest  the  daimy  but  admitted  it 
And  the  defendant  advanced  in  cash,  to  and  for  the 
benefit  of  Joseph  0.  Hasbrouck,  on  account  of  his  cfotim, 
about  June  1844,  $120.67,  and  also,  in  1845,  prior  to 
July,  paid  the  sum  of  $180,  on  account  of  a  note  made 
by  Joseph  0.  Hasbrouck  to  Abraham  B.  Winfield,  upon 
an  agreement  with  Joseph  O.  Hasbrouck  that  such 
advance  was  to  be  deemed  a  payment  of  his  daim;  and 
at  the  same  time,  Joseph  0.  Hasbrouck  agreed  to  give 
the  defendant  a  receipt  in  fiill  fDr  his  claims  on  the 
estate,  the  defendant  agreeing  to  credit  the  balance  on 
his  own  claims  against  Joseph  0.  Hasbrouck.  That 
these  payments,  advances  and  credits  were  made  by 
defendant,  in  the  belief  that  Joseph  0.  Hasbrouck  was 
the  owner  and  holder  of  the  note,  and  before  any  notice 
or  knowledge  of  the  plaintiflFs'  claim.  The  referee  then 
found  certain  proceedings  for  the  sale  of  the  intestate's 
real  estate,  before  the  surrogate,  and  a  sale  in  pursuance 
thereof. 
That  the  defendant  and  administratrix  petitioned  for 
•  a  final  accounting,  after  eighteen  months  were  elapsed, 
and  on  the  2d  of  June  1845,  a  citation  was  issued, 
Requiring  the  creditors  and  next  of  kin  to  appear  for 
that  purpose,  on  the  29th  of  July  1845,  which  citation 
was  duly  issued,  published  and  served,  in  such  manner  as 
the  law  directs.  That  upon  proof  of  the  due  service  of 
such  citation,  the  surrogate  proceeded,  and  on  the  29th 
of  July  1845,  made  a  decree.  The  decree  recited  the 
petition,  citation,  ♦and  the  return  thereof,  vnih  p  ^  oiq 
affidavits  of  due  service^  duly  verified,  and  that  *- 
none  of  the  creditors  or  next  of  kin  appeared  to  oppose, 
and  that,  thereupon,  the  final  account  was  filed,  and  it 
was  adjudged  that  the  administrator  and  administratrix 
had  received  $2431.96. 
6N.Y.— 14  209 
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The  decree  further  recited  that,  fipom  said  account,  it 
appeared  that  1861.35  had  been  expended  for  commis- 
sions and  other  expenses  of  administration,  leaving  for 
distribution  among  creditors,  |1570.61 ;  and  then  further 
recited,  that  inasmuch  as  the  estate  was  insufficient  to 
pay  all  debts,  and  as  the  administratrix  and  adminis- 
trator had  advertised  for  claims,  and  the  claims  pre- 
sented amount  to  |2615.17,  specifying  them,  including 
"Jonas  Hasbrouck,"  $320.35;  and  after  some  further 
recitals,  it  adjudged  that  the  administrator  and  adminis- 
tratrix were  chargeable  with  $2431.96,  directed  the  pay- 
ment of  the  said  sum  of  $861.35,  for  expenses,  &c.,  and 
that  to  the  creditors  of  the  deceased  the  administrator 
and  administratrix  pay  ratably,  at  the  rate  of  sixty  cents 
on  the  dollar,  in  sixty  days  from  the  date  of  the  decree. 

The  referee  further  found,  that  Joseph  0.  Hasbrouck 
attended  on  the  final  accounting,  and  admitted  payment 
to  him  of  his  claim  by  the  defendant,  and  the  amount 
was  credited  in  the  final  account,  as  a  claim  of  the 
defendant  against  the  estate;  Joseph  0.  Hasbrouck 
stating  that  the  note  had  been  mislaid,  so  that  he  could  not 
produce  U;  and  further,  that  the  said  sum  of  $320.25 
awarded  to  the  defendant  as  due  to  him  as  a  creditor  of 
the  estate,  was  so  awarded  on  account  of  the  said  pro- 
missory note  then  held  by  plaintifife,  and  that  sixty  cents 
on  the  dollar  upon  said  claim  was  received  by  him  ac- 
cordingly. The  referee  further  found  that  the  plaintiffii, 
prior  to  1846,  took  no  measures  to  collect  the  demands 
assigned  to  them  by  Joseph  0.  Hasbrouck. 

The  referee  reported  a  judgment  in  favor  of  the  plain- 
iifk ;  but  the  judgment  on  his  report  was  set  aside  at 
general  term,  and  judgment  rendered  for  the  defendant; 
whereupon,  the  plainti£G3  took  this  appeal 

jBtS,  for  the  appellants. 

Sandford,  for  the  respondent 
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Johnson,  X,  after  stating  the  facts,  proceeded : — It  was 
insisted  on  the  part  of  the  defendant :  1:  That  the  com- 
plaint was  unproved  in  its  whole  scope  and  meaning, 
there  being  no  decree  recognising  the  plaintiffs  as  cred- 
itors of  the  estate.  2.  That  the  neglect  of  the  plaintiflb 
to  give  notice  of  their  *claim  to  the  administra-  ^  ^  ^^^ 
tors  of  Jophat  Hasbrouck,  under  the  circum-  ^ 
stances,  and  because  of  the  payment  by  the  defendant  of 
the  amount  of  the  note  to  Joseph  O.  Hasbrouck,  in  good 
faith,  before  notice  of  the  plaintiffs'  rights,  was  a  good 
defence.  3.  That  the  surrogate's  decree  on  final  settle- 
ment was  a  bar  to  the  plaintiiBfe'  claim. 

The  defendant's  claim  to  the  note  in  question,  and  to 
the  amount  awarded  to  be  paid  thereon,  out  of  the  estate 
of  the  deceased,  is  not  founded  upon  payments  made  by 
him,  in  course  of  administration,  but  upon  the  ground 
that  he  had  become  the  purchaser  of  the  note,  and 
thereby  a  creditor  of  the  estate  of  the  intestate.  Upon 
this  ground,  he  put  his  claim,  before  the  surrogate,  and 
upon  this  ground,  the  surrogate  adjudged  him  to  be  a 
creditor  of  the  estate.  He  could  not  become  the  bond 
fide  holder  of  a  note,  which  was  not  owned  by,  nor  in 
the  possession  of,  the  person  from  whom  he  professed  to 
derive  title.  The  fact  of  want  of  possession  was,  in 
itself,  notice,  and  if  he  did  not  require  the  production 
and  delivery  of  the  note,  it  was  his  own  folly,  to  trust  to 
the  person  with  whom  he  was  dealing,  and  he  must 
bear  the  consequences,  if  any  loss  occurred.  Except, 
therefore,  for  the  decree  of  the  surrogate,  the  defendant 
could  not  retain  the  money  paid  on  account  of  the  note, 
from  the  actual  holder,  but  would  be  liable  to  a  suit  by 
him  for  money  had  and  received  to  his  use.  {Talbot  v. 
Bmh  of  Rochester,  1  Hill  295.) 

The  more  serious  question  remains,  as  to  the  effect  of 
the  surrogate's  decree.  Upon  the  face  of  the  pleadings, 
it  is  admitted,  that  the  citation  to  settle  the  account  of 
the  administrator  and  administratrix,  was  served  in 
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such  manner  as  the  law  directs,  and  this,  we  think,  is  a 
full  admission  of  legal  notice  to  the  plaintiff  in  this 
suit,  of  the  proceedings  by  the  administrator  and  admin* 
istratrix  for  the  settlement  of  their  accounts. 

An  executor  or  administrator,  after  eighteen  months 
from  his  appointment,  may  be  required  to  render  an 
account  of  his  proceedings,  by  the  surrogate,  either  on 
the  application  of  some  person  having  a  demand  against 
the  personal  estate  of  the  deceased,  or  without  any  such 
*  991  1  ^PP^^^i^^-  *When  so  required  to  render  an 
■*  account  by  the  surrogate,  or  upon  the  voluntary 
rendering  of  an  account  of  all  his  proceedings,  the 
executoi:  or  administrator  may  have  a  citation  to  all 
persons  interested  in  the  estate,  to  attend  a  final  settle- 
ment of  his  accounts.  This  citation  is  to  be  served  in 
the  manner  pointed  out  by  the  statute.  (2  R.  S.  9S,  §§  61, 
62,  63.) 

The  final  settlemwit  of  tixe  account  by  the  surrogate, 
and  the  allowance  thereof,  is  to  be  deemed  conclusive 
evidence  against  all  persons  in  any  way  interested  in 
the  estate,  upon  whom  the  citation  has  been  duly 
served,  of  the  following  facts,  and  no  others : 

1.  That  the  charges  in  the  account  for  payments  to 
creditors,  legatees  and  next  of  kin,  and  for  necessary 
expenses,  are  correct. 

2.  That  the  executor  or  administrator  has  been  charged 
with  all  the  interest  with  which  he  is  chargeable,  upon 
such  moneys  received  by  him,  as  are  embraced  in  his 
account. 

3.  That  the  moneys  stated  in  the  account  as  collected^ 
were  all  the  moneys  collectible  at  the  time  of  the  settle- 
ment, on  the  debts  stated  in  the  account. 

4.  That  the  allowances  for  decrease,  and  the  charges 
for  increase,  in  the  value  of  any  assets,  made  in  the 
account,  were  correctly  made. 

.  The  account  provided  for  by  these  sections,  though 
termed  a  final   account,  and   the  settlement   thereoi^ 
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though  also  termed  final,  are  not,  in  any  broad  sense, 
possessed  of  that  ^character.  Their  finality  is  limited  to 
the  particulars  enumerated  in  the  a^bove  four  subdi- 
visions of  §  65 ;  and  even  as  to  those  particulars,  they 
are  final  only  as  to  such  persons  as  were  notified  in  the 
particular  manner  required  by  statute. 

The  executor  or  administrator,  on  such  accounting, 
gets  no  adjudication  that  no  other  assets  are  chargeable 
to  him,  as  having  been  received,  than  those  which  are 
stated  to  have  been  received.  He  may  still  be  charged 
for  not  collecting  debts,  collectible,  and  not  stated  in  the 
account,  and  with  interest  on  both  these  classes  of 
charges ;  and  it  is  quite  obvious,  that  besides  these,  and 
probably  other  matters  relating  to  the  time  prior  to  the 
settlement  *of  the  accounts,  the  executor  may  _  ^ 
discover  and  be  able  to  get  possession  of  assets,  ^ 
the  existence  of  which  was  unknown  at  the  time  of  the 
settlement ;  and  that  as  to  all  these,  his  duties  and  the 
rights  of  creditors  and  others  interested  in  the  estate  of 
the  deceased,  remain  unaltered  by  these  proceedings 
upon  the  so-called  final  accounting. 

After  the  provisions  above  cited  from  chapter  6,  part  2 
of  the  revised  statutes,  follows,  in  §  71,  page  95,  a  pro- 
vision, that  whenever  an  account  shall  be  rendered  and 
finally  settled  as  aforesaid,  "if  it  shall  appear  to  the  sur- 
rogate that  any  part  of  the  estate  remains  to  be  paid  or 
distributed,  he  shall  make  a  decree  for  the  payment  and 
distribution  of  what  shall  so  remain,  to  and  among  the 
creditors,  legatees,  widow  and  next  of  kin  to  the  deceased, 
according  to  their  respective  rights ;  and  in  such  decree, 
shall  settle  and  determine  all  questions  concerning  any 
debt,  claim,  legacy,  bequest  or  distributive  share,  to 
whom  the  same  shall  be  payable,  and  the  sum  to  be  paid 
to  each  person." 

To  give  a  construction  to  this  section,  it  is  necessary  to 
keep  in  view  the  other  provisions  of  this  6th  chapter,  in 
order  that,  if  possible,  an  harmonious  system  may  be  dis- 
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cerned  and  declared,  where  the  provisions  of  the  law, 
unless  carefully  considered,  might  seem  to  be  in  conflict 
with  each  other. 

The  general  object  of  the  chapter  is,  to  insure  the 
speedy  administration  of  the  estates  of  deceased  persons, 
adequate  facility  of  enforcement  to  the  rights  of  claim- 
ants against  the  estate,  and  adequate  protection  to  execu- 
tors and  administrators  against  claimants  upon  the 
estates  of  which  they  are  the  representatives.  It  is  these 
two  classes  of  interests  with  which  the  chapter  is  par- 
ticularly concerned,  and  with  reference  to  them  its  pro- 
visions are  in  the  main  to  be  expounded.  The  rights  of 
claimants  iifUer  seae,  except  in  so  far  as  the  determination 
of  those  rights  is  necessary  to  the  fixing  of  the  rights  of 
the  two  classes  specified,  are  not  within  the  general  pur- 
view of  the  chapter. 

The  statute  does  not  anywhere,  in  terms,  attempt  to 
take  away  or  diminish  any  of  the  substantial  rights  of 
*  f)9Q  1  ^^®^i^^  upon,  or  as  consequent  to,  the  mere  fact 
J  of  the  death  of  the  debtor.  The  period  in  which 
a  debt  shall  become  barred  by  lapse  of  time,  is  not 
diminished,  but,  on  the  contrary,  is  increased.  It  is  not, 
in  terms,  declared  to  be  the  duty  of  the  creditor  to  pre- 
sent his  demand,  or  to  seek  the  enforcement  of  it  against 
the  executor  or  administrator,  on  pain  of  being  barred 
of  his  claim.  In  short,  there  is  no  expression  nor  pro- 
vision in  the  statute,  which,  as  a  consequence  of  the 
creditor's  lying  by  and  merely  doing  nothing,  for  any 
period  short  of  the  time  provided  by  the  statute  of  limi- 
tations, takes  away  ot  at  all  impairs  his  demand  against 
the  estate  of  the  deceased  debtor. 

In  case,  after  notice  by  the  executor  or  administrator 
under  2  R.  S.  88,  §  34,  &c.,  the  creditor  presented  his 
claim  and  it  was  rejected,  then,  it  is  true,  if  suit  was  not 
brought  in  six  months,  the  claim  was  barred.  But  it  was 
not  obligatory  on  the  creditor  to  move,  and  so  this  pro- 
vision is  not  in  conflict  with  the  view  above  taken.  The 
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oonsequence  of  not  moving  on  the  part  of  the  creditor  is 
not,  under  those  provisions,  general,  to  take  away  his 
right  against  the  estate  of  the  deceased ;  but  particular, 
to  enable  the  executor  or  administrator  to  proceed  in  ad- 
ministration, as  if  the  claim  did  not  exist,  and  to  protect 
him  in  so  proceeding.  Thus  §  39  (2  R.  S.  89)  provides, 
that  in  a  suit  on  such  a  claim,  the  executor  or  adminis- 
trator shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  on  claims  inferior  in  degree,  or 
on  legacies,  or  in  distribution;  and  by  §40,  in  such 
action,  the  plaintiff  shall  be  entitled  to  recover  only  to 
the  amount  of  such  assets  as  shall  have  been  in  the  hands 
of  the  executor  or  administrator  at  the  time  of  the  com- 
mencement of  the  suit ;  or  may  take  judgment  for  the 
amount  of  his  claim,  or  any  part  of  it,  to  be  levied  and 
collected  of  future  assets;  and  by  §42,  the  creditor  so 
neglecting  to  present  his  claims  may,  notwithstanding, 
recover  from  the  next  of  kin  and  legatees,  to  whom  assets 
have  been  paid  or  distributed. 

The  effect,  and  the  whole  effect  of  the  creditor  lying 
by,  is,  that  while  the  general  obligation  of  the  debtor's 
estate  remains,  *even  to  that  extent  that  he  may  _  ^ 
follow  it  into  the  hands  of  legatees  and  distribu-  ^ 
tees,  so  much  of  the  assets  as  have,  in  the  course  of  ad- 
ministration, been  paid  to  other  creditors,  even  if  inferior 
in  degree,  is  no  longer  subject  to  his  claim.  This  ex- 
emption proceeds  not  upon  the  ground  that  the  claims 
of  two  creditors  under  such  circumstances  are  to  be 
deemed  adverse  to  each  other,  as  well  as  to  the  estate  of 
the  debtor,  but  that  each  creditor  stands  upon  indepen- 
dent ground,  representing  his  own  claim;  and  that 
when,  between  the  creditor  so  standing  and  the  execu- 
tor or  administrator  representing  the  estate,  the  rights 
of  those  two  parties  have  been  adjusted  in  due  course 
of  administration,  this  other  creditor  cannot  be  heard  to 
allege  anything  against  their  doings,  fraud  and  collusion 
always  excepted.    {Candee  v.  Lord,  2  N.  Y.  269.) 
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The  general  scope  of  the  ch^ter  in  question,  regarded 
in  this  way,  affords  considerable  light  upon  the  construo- 
tion  of  some  of  its  particular  provisions.  The  distribu- 
tion which  the  surrogate  is  directed  to  make,  after  an 
account  shall  be  rendered  and  finally  settled,  is  to  be 
made  only  after  the  application  of  the  administrator  or 
executor  to  have  his  account  finally  settled;  for  it  is 
only  on  such  an  application  that  the  surrogate  has 
power  to  proceed  to  a  final  settlement.  Such  final 
settlement  and  distribution  are,  therefore,  made  on  the 
motion  of  the  executor  and  admini3trator,  and  are  in- 
tended for  his  protection  in  the  administration  of  the 
estate;  that  is  their  primary  purpose,  and  contests 
between  creditors,  so  far  as  they  arise  and  are  necessary 
to  be  disposed  of,  in  order  that  this  protection  may  be 
given  to  the  executor  or  administrator,  must  be  disposed 
of,  and  such  disposition  will  be  conclusive  upon  the 
parties  to  them.  But  in  case  of  a  creditor  who  does  not 
appear,  we  have  seen,  that  notwithstanding  his  failure 
to  appear,  he  retains  his  whole  claim  upon  the  estate, 
though  he  loses  his  right  to  the  particular  fund.  This 
construction  is  in  harmony  with  the  whole  scope  of  the 
chapter ;  as  well  with  that  part  which  provides  how  far 
the  settlement  of  the  account  of  the  executor  or  admin- 
^  ^  -  istrator  shall  be  final,  as  *with  that  in  regard  to 
■^  the  presentation  of  claims  to  the  executor  or  ad- 
ministrator, after  notice. 

As,  therefore,  the  true  construction  of  the  whole  chap- 
ter requires  us  to  hold,  that  a  creditor's  demand  is  not 
barred  by  any  determination  under  §  71,  at  all  events, 
unless  he  appears  and  his  claim  comes  thus  directly  in 
contest,  we  thereby,  in  effect,  determine,  that  in  the  ab- 
sence of  an  appearance  by  any  particular  creditor,  any 
determination  of  the  surrogate  as  to  the  payment  or  non- 
payment of  a  particular  demand,  is  a  determination 
between  the  estate  and  the  person  presenting  the  de- 
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mand,  and  not  between  that  person  and  all  the  other 
creditors  as  well  as  the  estate. 

In  this  case,  if  the  plainti£&  had  appeared  before  the 
surrogate,  and  claimed  to  be  paid  the  note  in  question, 
in  course  of  administration,  and  the  defendant  had  ad; 
vanced  his  counter-claim,  and  the  surrogate  had  then 
decided  in  his  favor,  that  determination  would,  proba- 
bly, have  been  conclusive  ;*  but  as  the  plaintiffs  did  not 
appear,  and  the  surrogate's  determination  could  not, 
therefore,  bar  their  claim  against  the  debtor's  estate,  it  is 
to  be  regarded  as  a  determination  between  the  defendant 
and  the  estate  only,  and  so  far,  conclusive  upon  all  the 
world,  except  for  fraud  or  collusion.  In  short,  that  the 
defendant,  with  this  determination  in  his  favor,  is  pre- 
cisely in  the  same  position  with  reference  to  the  plain- 
tiffs' rights,  as  he  would  have  occupied,  had  he  recovered 
a  judgment  at  law  against  the  estate,  claiming  upon  the 
note  in  question.  In  that  case,  the  plaintiff  might  either 
sue  him  for  money  had  and  received,  or  sue  the  party 
liable  upon  the  note. 

The  judgment  of  the  general  term  should  be  reversed, 
and  that  entered  on  the  report  of  the  referee  afl&rmed. 

Welles,  J. — ^The  claim  of  the  plaintiffs  in  the  court 
below,  is  founded  upon  the  theory,  that  the  money  re- 
ceived by  the  defendant,  in  pursuance  of  the  decree  of 
the  surrogate,  as  between  the  parties,  belonged  to  the 
plaintiffs,  it  being  the  product  of,  or  substitute  for  a  note 

1  In  Tucker  v.  Tucker,  4  Keyes  149,  it  is  said,  diat  this  dicttm  of  the 
learned  judge  cannot  be  held  to  oTermle  the  numerous  cases,  in  which  it  has 
been  decided  by  the  supremo  court,  that  the  surrogate  has  no  Jurisdiction  of  a 
contested  claim  of  a  creditor  of  the  decedent.  He  has  jurisdiction,  howcTer, 
to  try  and  determine  a  disputed  claim  of  the  executor  against  the  estate. 
Kyle  V.  Kyle,  67  N.  T.  400 ;  Shakespeare  v.  Markham,  78  Ibid.  400 ; 
Boughton  9.  Flint,  74  Ibid.  476,  And  tins  appears  to  haTc  been  the  case  at 
bar.  The  act  of  1870,  c.  859,  gires  the  surrogate  of  New  Tork,  upon  an 
accounting,  the  pow«r  to  hear  and  determine  disputed  daims,  relating  to  the 
said  accounts.  As  to  the  construction  of  this  act,  see  Cooper  v.  Felter, 
•  Lans.  414 ;  Bevan  v.  Cooper,  78  N.  Y.  317. 
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owned  by  them,  and  to  which  the  defendant  never  had 
*  oofi  1  fi^cquired  any  legal  or  equitable  title ;  and  *which 
^  should,  therefore,  be  regarded  and  treated  as 
money  had  and  received  by  the  defendant,  to  the  plain- 
ti&'use. 

On  the  part  of  the  defendant,  it  is  urged,  that  the 
plaintiffs,  by  reason  of  their  neglect  to  present  the  note 
in  question  to  the  administrators,  in  pursuance  of  their 
notice,  calling  upon  the  creditors  of  the  intestate  to 
exhibit  their  claims,  have  forfeited  their  right  to  this 
money.  Also,  that  the  decree  of  the  surrogate,  adjudg- 
ing the  money  in  question  to  be  dije  to  the  defendant,  is 
a  conclusive  bar  against  the  plaintiff'  right  to  it.  It 
is  furthermore  contended,  in  behalf  of  the  defendant, 
that  as  the  plaintiffs  received  the  note  as  collateral 
security  upon  the  bond  of  Joseph  0.  Hasbrouck,  they  do 
not  occupy  the  position  of  bond  fide  holders,  so  as  to  pre- 
clude a  defence  by  the  maker  as  against  the  payee ;  and 
finally,  that  as  the  defendant  allowed  the  note  as  a 
proper  demand  against  the  estate  of  his  intestate  in 
favor  of  Joseph  0.  Hasbrouck,  the  payee,  and  paid  and 
settled  with  him  for  all  he  was  allowed  upon  it  from  the 
assets  of  his  intestate,  in  good  faith,  and  without  any 
notice  or  knowledge  of  the  plaintiffs*  interest  or  claim, 
he  is  not  liable  to  the  plaintiff  or  any  one  else  for  such 
money. 

I  will  consider  these  positions  in  the  order  in  which 
they  are  raised  and  presented.  And  first,  as  to  the 
laches  of  the  plaintiffs.  The  revised  statutes,  vol.  2, 
pages  88,  89  and  90,  §§  34  to  40  inclusive,  and  §  42,  con- 
tain the  provisions  applicable  to  the  question.  Section 
34  allows  executors  and  administrators,  after  the  expira- 
tion of  six  months  from  the  granting  of  letters  by  the 
surrogate,  to  publish  a  notice  to  creditors  to  exhibit  their 
claims,  with  the  vouchers  thereof,  at  a  place  to  be  speci- 
fied in  the  notice,  at  or  before  the  day  therein  named,  to 
be  at  least  six  months  from  the  day  of  the  first  publica- 
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tion  of  the  notice.  Section  35  authorizes  the  executor 
or  administrator  to  require  of  persons  presenting  claims, 
satisfactory  vouchers,  and  also  afSdavits  of  the  claim- 
ants of  the  justice  of  th^  claims,  <fec.  Section  36  author- 
izes a  reference,  in  case  the  justice  of  the  claim  is 
doubted  by  the  executor  or  administrator.  Section  37 
provides  for  the  proceedings  in  case  of  a  *refer-  _  ^ 
ence.  Section  38  provides  that,  where  a  claim  '- 
shall  be  presented,  and  shall  be  disputed  or  rejected,  <fec., 
and  shall  not  have  been  referred,  the  claimant  shall, 
within  six  months  after  such  dispute  or  rejection,  <fec., 
commence  a  suit  for  the  recovery  thereof,  or  be  for  ever 
barred  from  maintaining  any  action  thereon,  &c.  Sec 
tion  39  provides  that,  in  case  a  suit  shall  be  brought 
upon  a  claim  which  shall  not  have  been  presented  to 
the  executor  or  administrator,  within  the  six  months 
mentioned  in  the  notice,  as  directed  in  §  34,  the  executor 
or  administrator  shall  not  be  chargeable  for  any  assets 
or  moneys  that  he  may  have  paid  in  satisfaction  of  any 
claim  of  an  inferior  degree,  or  of  any  legacies,  or 
making  distribution  to  the  next  of  kin,  before  such  suit 
was  commenced,  &c.  Section  40  provides  that  in  such 
action,  the  plaintiff  shall  be  entitled  to  recover  only  to 
the  amount  of  such  assets  as  shall  have  been  in  the 
hands  of  the  executor  or  administrator,  at  the  time  of 
the  commencement  of  the  suit;  or  he  may  take  judgment 
for  the  amount  of  his  claim,  or  any  part  thereof,  to 
be  levied  and  collected  of  assets  lepwrndo  acciderint,  <fec. 
Section  42  allows  a  creditor  who  may  have  neglected  to 
present  his  claims  as  aforesaid,  to  recover  the  same  of 
the  next  of  kin  and  legatees  to  whom  any  assets  shall 
have  been  paid  or  distributed. 

In  the  present  case,  the  notice  provided  by  §  34  was 
given  and  published  by  the  administrators  of  Jophat 
Hasbrouck,  deceased,  who  was  the  maker  of  the  note  in 
question.  The  plaintiffs,  who  were  the  holders  of  the 
note,  neglected  to  present  any  claim  upon  it,  under  or 
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within  the  time  prescribed  in  the  notice.  But  they  were 
not  therefore  barred  from  a  recovery ;  they  were  still  the 
holders  of  the  note,  and  entitled  to  prosecute  the  ad- 
ministrators upon  it,  notwithstanding  any  of  the  pro- 
visions referred  to ;  and  the  only  effect  of  their  neglect 
to  present  the  claim  within  the  six  months  mentioned  in 
the  notice,  was,  to  limit  and  restrict  their  remedy  as 
respects  the  fund  out  of  which  to  satisfy  their  judgm^it, 
when  obtained.  The  intestate's  estate,  if  any  should  be 
left,  after  paying  other  debts,  would  still  be  liable;  aiKl 
if  moneys  had  been  paid  to  legatees  or  next  of  kin,  by 
*  99«  1  ^^^  ^^  distribution,  *the  plaintiffs  could  have 
-^  prosecuted  them,  and  recovered  to  the  extent  of 
the  moneys  so  paid. 

The  defendant's  right  to  retain  the  money  in  question, 
as  between  him  and  the  plaintiffs,  must  depend  upon 
the  question  which  has  the  superior  claim  to  it,  and  not 
upon  the  question  whether  the  latter  have  exercised  all 
the  vigilance,  as  against  the  estate  of  the  decedent,  with 
a  view  to  collect  it,  which  they  might  have  done.  The 
report  of  the  referee  shows  distinctly  that  the  money  was 
received  by  the  defendant,  as  being  due  upon  the  note, 
which  was  at  the  time  held  and  owned  by  ihe  plaintifi. 
Tlieir  delay  or  negligence  gave  the  defendant  no  more 
right  to  the  money,  as  it  seems  to  me,  than  the  careless- 
ness of  the  loser  of  a  sum  of  money,  would  give  the 
finder,  to  retain  it  as  against  the  loser  and  true  owner. 

Suppose  the  estate  had  turned  out  just  sufficient  to 
pay  all  the  debts  of  the  intestate,  including  this  note, 
and  no  more,  and  the  defendant  had  been  allowed,  on 
the  final  settlement,  and  had  actually  received,  the  whole 
debt,  instead  of  sixty  per  cent;  it  would  have  effectually 
deprived  the  plaintiffs  of  ever  collecting  any  part  of  it; 
for,  although  they  might  have  prosecuted  upon  it,  and 
taken  judgment  for  execution  upon  assets  qucmdo  acd- 
dermt,  yet,  as  the  whole  estate  was  exhausted,  and  no 
assets  could  thereafter  come  to  the  hands  of  the  adminift- 
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trators,  such  judgment  could  be  worthless.  Whereas, 
except  for  the  fact  that  the  defendant  had  received  the 
money,  there  would  have  been  funds  in  their  hands  for 
the  payment  of  the  demand  to  the  plaintiff.  That  the 
eflfect'would  be  variied  in  the  present  case,  for  the  reason 
that  the  assets  were  insufficient  to  pay  the  debts,  does 
not,  m  my  judgment,  aflFect  the  principle,  nor  weaken  the 
force  of  the  illustration.  I  repeat,  therefore,  that  the 
question  of  the  defendant's  liability  must  depend  upon 
whether  the  money  was  rightfully  received  by  him,  as 
his  own ;  which  will  be  more  appropriately  considered 
under  another  head. 

II.  Was  the  decree  of  the  surrogate,  adjudging  the  pay- 
ment *of  this  money  to  the  defendant,  a  legal  bar  -  ^ 
to  an  action  by  the  plaintiffs  to  recover  it  of  ^ 
him  ?  The  statute  declares,  that  the  final  settlement  of 
an  account  and  the  allowance  thereof  by  the  surrogate, 
&c.,  shall  be  conclusive  evidence,  against  all  creditors, 
l^atees,  next  of  kin  of  the  deceased,  and  all  persons  in 
any  way  interested  in  the  estate,  upon  whom  the  cita- 
tion shall  have  been  served,  either  personally,  or  by 
publication  as  before  directed,  of  certain  specified  facts 
and  no  others,  among  which  is  the  following:  "llxat 
the  charges  made  in  such  account  for  moneys  paid  to 
creditors,  to  legatees,  to  the  next  of  kin,  and  for  neces- 
sary expenses  are  correct."    (2  R.  S.  94,  §  65.) 

It  will  not  be  contended,  that  either  of  the  other  speci- 
fications applies  to  the  present  question ;  nor  does  the 
one  recited,  in  my  judgment,  have  the  slightest  applica- 
tion to  it.  The  object  of  Uie  statute  was,  to  make  certain 
facts  final,  after  they  should  be  adjudged  by  the  surro- 
gate, as  against  creditors  and  others,  i/afofoor  of  the  execu- 
tors or  adrmnistrators,  as  such.  If  this  action  had  been 
against  the  defendant,  in  his  character  of  administrator, 
the  plaintifis  would,  probably,  be  estopped  by  the  de- 
cree. But  the  defendant  is  sued  in  his  individual 
capacity,  for  moneys  alleged  to  be  in  his  hands  belong- 
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ing  to  the  plaintifis ;  and  I  am  not  aware  of  any  prin- 
ciple, by  force  of  which,  the  decree  in  this  case  can  be 
regarded  as  a  bar  to  the  plaintiffs'  claim.  Suppose  the 
plaintiff  had  delivered  the  note  in  question  to  the 
defendant,  as  their  agent,  in  due  season,  for  the  purpose 
of  collection,  or  of  receiving  a  distributive  share  upon  it 
from  the  assets  of  the  estate  of  the  maker,  and  the  de- 
fendant had  treated  it  as  a  claim  of  his  own,  and 
received  in  his  own  name  the  sixty  per  cent,  on  the 
amount;  no  one  would  pretend,  that  under  such  circum- 
stances, the  decree  of  the  surrogate,  adjudging  the  money 
to  be  due  to  him,  would  protect  the  defendant  against 
the  plaintiffs'  action  to  recover  the  money  thus  received. 
This,  it  seems  to  me,  is  conclusive,  to  show  that  the 
decree  of  the  surrogate  possesses  no  efficacy  as  a  legal 
*  9^0  1  ^^  ^  ^^^  present  case,  and  that  the  question  *of 
•'  the  plaintiffs'  right  of  recovery  is  an  open  one, 
depending  entirely  upon  other  principles. 

To  allow  the  plaintiflfe  to  sustain  the  present  action,  so 
far  from  attacking  or  impeaching  the  decree,  is  affirming 
and  sustaining  it.  The  plainti^  say,  that  the  defend- 
ant, by  virtue  of  a  legal  and  valid  decree,  has  received 
meney  which  legally  and  equitably  belongs  to  them, 
and  which,  it  would  be  contrary  to  justice  to  allow  him  to 
retain.  If  the  facts  foimd  by  the  referee  justify  such 
allegation,  the  decree  of  the  surrogate,  in  my  judgment, 
is  not  in  the  way  of  a  recovery. 

III.  Did  the  plaintiffs  receive,  and  have  they  con- 
tinued to  hold,  the  note  on  account  of  which  the  money 
in  question  was  received,  under  such  circumstances  as  to 
make  them  bond  fide  holders,  or  to  protect  them  againsf 
pajrments  to,  or  acts  done  by,  the  payee.  The  note 
bore  date  March  15th,  1841,  payable  to  Joseph  0.  Has- 
brouck, or  bearer,  and  was  payable  April  1st,  1843.  On 
the  first  day  of  May  1841,  the  payee  assigned  and  deliv- 
ered it  to  the  plaintiff,  with  other  securities,  for  the 
purpose  of  securing  the  payment  of  a  bond,  at  the  same 
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time  given  by  him  to  them,  and  the  plaintiffs  have  ever 
since  held  the  note.  The  debt,  to  secure  the  payment  of 
which,  the  note  in  question  was  transferred  to  the  plain- 
tiffs, remains  unpaid,  to  an  amount  greater  than  that 
received  by  the  defendant  on  the  note. 

According  to  the  case  of  Manhattcm  Co.  v.  Reynolds 
(2  Hill  140),  no  act  of  Joseph  Hasbrouck,  the  payee,  either 
of  payment  or  otherwise,  made  or  done  after  the  trans- 
fer, could  affect  the  note  in  the  hands  of  the  plaintifb. 
The  transfer  to  the  plaintiffs  did  not  render  them  bond 
fide  holders,  in  a  commercial  sense,  so  as  to  preclude  a 
defence  existing  at  the  time  of  the  transfer;  but  it 
carried  a  qualified  property  to  the  plaintiflfe,  which 
neither  the  payee  nor  any  person  deriving  title  from 
him,  had  power  to  divest  or  affect  in  any  way.  The 
court,  in  the  case  referred  to,  say,  *'  The  distinction  lies 
between  the  transfer  of  a  legai  and  an  equitable  interest 
in  a  chose  in  action.  In  the  latter  case,  the  debtor  may 
treat  with  the  payee,  (assignee  ?)  until  he  has  notice ;  in 
the  former,  not."  I  incline  to  think,  the  distinction 
♦is  sound,  and  am  prepared  to  adopt  the  doc-  -  ^ 
trine  of  the  case.  It  follows,  that  the  objection  '• 
under  consideration  must  fail. 

IV.  Is  the  defendant  entitled  to  protection,  because  he 
allowed  the  note  as  a  proper  demand  against  the  estate 
of  which  he  was  administrator,  in  favor  of  the  payee, 
and  paid  him  all  he  was  allowed  on  account  of  it, 
from  the  assets  of  the  estistte,  in  good  faith  and  with- 
out notice,  <fcc.  If  the  case  warranted  the  assumption, 
that  the  defendant  had  paid  the  money  in  question  to 
the  payee  of  the  note,  as  a  creditor  of  the  estate,  in  good 
-faith,  and  had  charged  the  moneys  so  paid  in  his 
account  with  the  estate,  in  the  r^ular  course  of  admin- 
istration, the  case  might  be  different  The  facts,  as  they 
appear  in  the  referee's  report,  will  not  justify  any  such 
view  of  the  case. 

It  appears,  that ''  soon  aff;er "  the  letters  of  administra- 
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tion  were  granted,  Joseph  0.  Hasbrouck,  the  payee  of 
the  note,  presented  a  daim  in  his  own  name,  &c.,  on 
account  of  the  note  and  another  note  of  the  decedent, 
and  of  an  accouiit  against  the  decedent,  which  claim 
was  not  contested,  but  was  admitted  by  the  defendant  as 
a  just  claim  against  the  estate.  That  the  defendant 
advanced  to  and  for  the  benefit  of  the  said  Joseph  0. 
Hasbrouck,  on  account  of  such  cUnm,  about  the  month 
of  June  1844,  $120.67,  and  in  1845,  before  July  of  that 
year,  paid  to  one  Winfield,  at  the  request  of  the  said 
Joseph  O.  Hasbrouck,  $130,  or  thereabouts,  under  an 
agreement  with  the  said  Joseph  0.  Hasbrouck  that  such 
pajrment  was  to  be  deemed  an  advance  and  payment  of 
the  said  claim ;  and  that  it  was  also  at  the  same  time 
agreed  by  said  Joseph  0*  Hasbrouck  that  he  would  give 
the  defendant  a  receipt  in  full  against  said  claim,  the 
defendant  agreeing  to  apply  any  balance  owing  to  the 
said  Joeq>fa  on  such  claim,  to  his  credit  on  defendant's 
account  against  him.  This  is  all  there  is  in  the  case,  to 
show  that  the  defendant  paid  the  two  sums,  as  adminis- 
trator, and  in  the  regular  course  of  administration.  If 
it  stopped  here,  it  would  present,  to  say  the  least,  a 
doubtful  and  suspicious  case. 

In  the  first  place,  it  is  not  shown,  what  was  the 
amount  of  the  claim  presented  upon  which  the  pay- 
ments were  made.  It  was  the  note  in  question,  with 
another  note,  and  an  account  against  Jophat  Hasbrouck, 
*  9^9  1  d®^^®^^^>  *without  stating  the  amount  of  siach 
J  other  note  and  the  account,  or  of  either  of  thein ; 
the  times  when  the  sums  were  paid  is  left  indefinite. 
The  balance  which  might  remain  due  on  the  claim  waj^ 
to  be,  and  was  credited  by  the  defendant  on  book"- 
account,  and  it  does  not  appear  what  such  balance  was. 
In  the  next  place,  when  the  administrator  and  adminis- 
tratrix rendered  their  accounts  to  the  surrogate,  no 
charge  was  made  of  these  payments,  although  an  ac- 
count for  expenses  and  payments  was  rendered  and 
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alloTred  by  the  surrogate.  And  where  it  distinctly 
appears,  as  it  does,  that  the  defendant  was  placed  in  thd 
list  of  creditors  of  the  estate,  on  the  same  footing  as 
Qther  general  creditors,  for  the  amount,  and  expressly 
on  account  of  this  very  note,  and  entitled  to  the  sixty 
per  cent  out  of  the  assets  in  the  hands  of  himself,  as 
administrator,  and  the  administratrix,  in  common  with 
other  creditors,  and  that  he  afterwards  received  the 
sixty  per  cent,  accordingly,  it  seems  to  me,  there  can  be 
no  doubt,  that  his  claim  to  the  note  in  question  was 
that  of  purchaser  only,  and  was  so  regarded  and  treated 
by  the  surrogate. 

Assuming  then,  as  I  think  we  are  bound  to  do,  that 
the  defendant's  only  claim  to  the  money  in  question, 
was  as  the  purchaser  from  Joseph  0.  Hasbrouck  of  the 
note  in  the  hands  of  the  plainti£&,  and  the  legal  title  to 
which  was  in  them,  did  he,  under  the  circumstances, 
acquire  any  legal  right  to  the  note,  or  to  the  money 
which  was  the  fruits  of  it,  by  his  purchase  from  the 
payee  ?  The  question  admits  of  an  answer  in  the  nega- 
tive only.  If  the  note  had  been  payable  to  Joseph  0. 
Hasbrouck's  order,  and  had  been  indorsed  by  him  to 
the  order  of  the  plaintiflb,  and  had  been  purchased  by 
the  defendant,  on  a  forged  indorsement  of  the  plaintiff, 
it  is  clear,  upon  the  principle  of  adjudged  cases,  that  he 
would  be  liable  to  pay  over  to  the  plaintiffs  whatever 
.  moneys  he  should  have  received  on  account  of  the  note. 
{Canal  Bank  v.  Bank  of  Albany,  1  Hill  287;  Talbot  v. 
Bank  of  Rochester,  Id.  295.)^  The  defendant  acquired  no 
more  right  to  this  note,  or  the  money  in  question,  than 
if  he  had  received  it  through  a  forged  indorsement 
There  was  a  total  defect  in  his  title,  or  rather  an  entire 
absence  of  title  to  either ;  the  payee  of  the  note  could 
pass  no  more  title  than  he  had  himself,  *which  -  ^ 
was  none  whatever.  It  follows,  that  the  money  ^  ^ 
he  received  upon  it,  belonged  to  the  plaintifb^  who 
should  have  been  allowed  to  recover  it 
6  N.  Y— 15  226 


Digitized  by 


Google 


233  JoNBS  V.  Osgood.  fAptJif 


Stalemen*  of  tbe  CMe. 


The  judgment  of  tbo  general  term  should  be  leyersedi 
and  that  of  the  special  term  affirmed. 

Judgment  reversed,  and  that  of  the  speoial 
term  affirmed. 


JoNBs  V.  Osgood. 
Oeneral  excqation  to  charge. 

A  general  exception  to  tihe  diarge,  containing  distinct  propositions,  it 
Tailing,  unless  ea^h  of  them  be  erroneous,  and  to  the  partjr's  prcjvdiee* 

Appeal  from  the  general  term  of  IJhe  Supreme  Court, 
in  the  seventh  district,  where  a  judgment  entered  upon 
a  verdict  in  favor  of  the  defendant,  had  been  affirmed. 

This  was  an  action  of  replevin  in  the  detmet,  for  a 
canal-boat,  in  which  the  property  had  been  delivered  to 
the  plaintifif  by  virtue  of  the  writ.  The  defendant 
pleaded:  1.  That  he  did  not  detain  the  boat.  2.  That 
the  property  in  the  same  was  in  one  Lowell.  3.  That  it 
was  in  Lowell  and  the  defendant. 
*  9QA  T  *Upon  the  trial,  the  judge  (Welles,  J.)  charged 
-■  the  jury,  that  the  contract  proved  between  the 
plaintiff  and  Lowell,  was  a  conditional  sale  of  the  boat  to 
Lowell,  and  gave  him  a  right  to  possession,  until  defeuilt 
in  payment.  That  the  sale  of  the  boat  by  Lowell  to  the 
defendant,  and  the  transfer  of  the  possession  to  him,  sub- 
ject to  the  contract,  were  rightful,  and  did  not  work  a 
forfeiture,  so  as  to  authorize  the  plaintiff  to  take  possession. 
That  except  upon  forfeiture,  by  failure  of  pajrment,  the 
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plaintiff  was  not  entitled  to  possession.  That  if  the/6  wa^ 
not  sufficient  time  for  Lowell  to  manufacture  the  boots 
and  shoes  and  transport  them  from  Mohawk  to  Rochester, 
between  the  time  of  the  demand  and  the  commencement 
of  the  suit,  or  if  the  specification  given  by  the  plaintiff 
to  Lowell,  of  the  kinds  of  boots  and  shoes,  was  not  suf- 
ficient, which  was  a  question  for  the  jury,  then  the 
defendant  was  entitled  to  recover.  That  if  they  found  a 
verdict  for  the  defendant,  they  s.  should  give  him  any 
actual  damages  he  had  sustained;  that,  ordinarily, 
interest  upon  the  value  of  the  property  was  the  measure 
of  damages.  That  if  they  *found  that  the  plain-  ^ 
tiffs  conduct  was  malicious  and  oppressive  in  ^ 
replevying  the  boat,  they  had  the  right  to  punish  him 
with  exemplary  damages.  If  his  conduct  was  free  from 
such  imputation,  and  in  good  faith,  then  the  actual  dam- 
ages which  the  defendant  had  sustained,  was  all  he  was 
entitled  to,  besides  the  value  of  the  boat.  But  that  the 
amount  of  damages  in  either  case  was  entirely  in  the 
discretion  of  the  jury. 

The  plaintiff^s  counsel  excepted  to  the  whole  charge 
as  thus  given,  and  to  each  part  of  it.  There  was  a  ver- 
dict for  the  defendant,  and  the  judgment  entered  therecm 
having  been  affirmed  at  general  term,  the  plaintiff  took 
this  appeal. 

Com^tock,  for  the  appellant 

BecMrdsley,  for  the  respondent. 

Johnson,  J.  (after  stating  the  facts.) — ^The  charge  con- 
tained several  propositions ;  as  to  some  of  which,  there 
is  no  doubt  that  they  were  in  accordance  with  the  law ; 
some  of  them  are,  to  say  the  least,  of  doubtful  correct- 
ness. Upon  the  argument,  two  questions  were  made ; 
one,  that  the  judge  erred  in  his  construction  of  the  con- 
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tract,  in  holding  that  Lowell  was  entitled  to  a  reasonable 
time,  after  demand,  to  manufacture  the  boots  and  shoes 
required  under  the  contract ;  the  other,  that  the  instruc- 
tions of  the  judge  as  to  damages,  were  incorrect 

The  exceptions  taken  did  not  call  the  attention  of  the 
judge  to  the  points  which  were  claimed  to  be  erroneous ; 
they  did  not  suggest  to  his  mind,  what  the  counsel  ex- 
cepting would  have  him  hold,  or  wherein  his  charge 
was  wrong.  If  the  counsel  had  presented  to  the  judge, 
the  two  distinct  points  which  he  makes  here,  we  cannot 
say  how  he  would  have  disposed  of  them.  It  has  been 
held,  in  many  cases,  that  the  party  complaining  of  the 
charge  of  a  judge,  must  put  his  finger  on  the  point  of 
which  he  complains ;  if  he  does  not  do  so,  no  court  of 
review  can  regard  it.  The  rules  upon  this  subject  are 
tending  rather  to  increased  strictness,  and  not  a4;  all  to 
relaxation.  They  have  their  foundation  in  a  just  regard 
to  the  fair  administration  of  justice,  which  requires,  that 
when  an  error  is  supposed  to  have  been  committed, 
there  should  be  an  opportunity  to  correct  it,  at  once, 
before  it  has  had  any  consequences ;  and  does  not  per* 
mit  the  party  to  lie  by,  without  making  his  objection, 
and  take  the  chances  of  success  on  the  grounds  on  which 
the  judge  has  placed  the  cause,  and  then,  if  he  fails  to 
succeed,  avail  himself  of  an  objection,  which,  if  it  had 
been  stated,  might  have  been  removed. 

A  general  exception  to  a  charge,  and  every  part  of  it, 
when  the  charge  involves  more  than  a  single  proposition 
of  law,  and  is  not  in  all  respects  erroneous,  presents  no 
question  for  review  upon  appeal.  (Lansing  v.  WisvxiUf 
5  Denio  213.)  The  judgment  of  the  supreme  court 
should  be  affirmed. 

Judgment  affirmed. 
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•        Chaxttauqub  County  Bank  v.  White. 
Orediiar^e  bill — Assignment  to  recmer. — Fraud.— Estoppd. 

On  a  creditor's  bill  to  set  aside  a  fraudulent  oonrejance,  the  conrt  has  power 

to  direct  a  oonvejance  to  the  reoeiTer,  and  a  sale  of  the  land  bj  the  latter. 
After  a  conreyance  to  the  reoeiTer,  a  judgment  obtained  against  the  debtor 

does  not  bind  the  land. 
An  assignment  to  a  receirer,  of  all  the  debtor's  real  and  personal  estate,  con- 

Teys  his  lands  in  this  state,  without  any  specific  description  of  them. 
A  person  is  not  estopped  by  erroneous  statements  made  by  him,  without  fraud, 

if  not  made  to  the  party  asserting  the  estoppel,  and  his  conduct  was  not 

influenced  thereby. 
Chautauqne  County  Bank  v.  White,  6  Barb.  589,  rerersed. 

♦Appeal  from  the  general  term  of  the  Su-  -  ^^^^ 
preme  Court,  in  the  third  district,  where  a  decree  '■ 
of  the  late  vice-chancellor  of  the  third  circuit  had  been 
reversed.    (Reported  below,  6  Barb.  589.) 

This  was  a  bill  in  equity  filed  in  the  late  court  of 
chancery,  by  the  Chautauque  County  Bank,  purchasers 
of  land  under  a  judgment  obtained  against  one  John  Z. 
Saxton,  against  the  defendant,  White,  who  had  pur- 
chased the  same  premises  from  a  receiver,  appointed  in 
a  creditor's  suit,  to  establish  the  complainants'  title  to 
the  property. 

On  the  19th  September  1837,  John  Z.  Saxton,  who 
had  been  extensively  engaged  in  mercantile  pursuits^ 
having  become  insolvent,  made  a  general  assignment 
of  his  property  to  Pearson  Crosby  and  John  Crane,  in 
trust  for  the  benefit  of  his  creditors,  with  certain  prefer- 
ences, among  which  was  the  claim  of  the  Chautauque 
County  Bank.  And  on  the  1st  October  1837,  the  as- 
signor conveyed  to  his  assignees,  all  his  real  estate,  in 
trust  lor  the  purposes  declared  in  the  assignment. 
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OjD  the  4th  November  1837,  Webb  &  Douglass  ob- 
tained a  judgment  against  Saxton  for  $646.32;  and  on 
the  28th  September  1838,  after  the  return  of  an  execu- 
*  ooQ  -I  ^^^  *unsatisfied,  they  filed  a  bill  against  Saxton 
^  and  his  assignees,  to  reach  the  equitable  assets 
of  the  judgment-debtor,  and  to  set  aside  the  assignment 
as  fraudulent.  The  bill  having  been  taken  pro  confe^^ 
a  decree  was  made,  on  the  1st  November  1838,  declaring 
the  assignment  fraudulent  and  void;  directing  the  ap- 
pointment of  a  receiver  ''with  the  usual  powers  and 
stuthority  f  that  the  defendant,  Saxton,  assign,  transfer 
and  deliver  over,  on  oath,  to  such  receiver,  all  the 
money,  equitable  interests,  property,  things  in  action, 
rents,  real  estate  and  effects,  which  were  in  his  posses- 
sion, custody  or  control,  at  the  time  of  the  service  of  the 
injunction  upon  him,  except  such  property  as  was  by 
law  exempt  from  execution ;  and  also,  that  the  defend^ 
ants,  Crosby  and  Crane,  assign,  transfer  and  deliver  over 
to  the  receiver,  all  the  money,  equitable  interests,  things 
in  action,  rents,  real  estate  and  effects  held  by  them, 
under  any  assignment  or  deed  of  trust  executed  to  them 
by  Saxton;  and  that  the  receiver,  out  of  the  moneys  he 
should  receive,  should  pay  the  amount  of  the  judgment, 
and  the  complainants'  costs. 

On  the  19th  of  December  1838,  the  decree  was  opened 
as  to  the  assignees,  Crane  and  Crosby,  and  they  were  let 
in  to  defend  the  suit 

Ebenezer  A.  Lester  was  appointed  receiver,  under  the 
decree;  and  on  the  5th  of  January  1639,  Saxton,  the 
judgment-debtor,  pursuant  to  the  decree,  executed  to 
the  receiver  an  assignment  of  all  the  property  and  inter- 
ests mentioned  in  the  decree  ''  to  have  and  to  hold  the 
same,  and  every  part  thereof,  to  the  said  receiver,  accord- 
ing to  the  said  decree  and  order,  and  the  laws  of  this 
state." 

^  ^     -      *0n  the  7th  January  1839,  two  days  after  the 
-I  conveyance  by  Saxton   to  the   receiver,  the 
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Oiaatauque  CSotmty  Bank  recovered  a  judgment  against 
Saxton,  for  $2236.67. 

On  the  2d  June  1838,  Charles  Baker  obtamed  a  judg- 
ment against  Saxton  and  others  for  $557.12 ;  and  on  a 
creditor's  bill  filed  by  him,  a  similax  decree  was  made, 
as  in  the  suit  brought  by  Webb  &  Douglass.  On  the 
6th  May  1839,  Sve  other  judgm^its  were  obtained 
l^ainst  Saxton,  aggregating  $3328.71 ;  and  in  a  joint  suit 
by  the  five  judgment-creditors,  a  similar  decree  was 
made. 

The  defendant,  White,  was  the  soUcitor  for  the  com- 
plainants in  all  tlie  billa.  filed  against  Saxton  and  his 
assignees,  and  attorney  for  the  plaintifb  in  all  the  judg- 
ments, except  tiiat  of  Webb  &  Douglass. 
.  On  the  19th  June  1839,  an  order  was  made  directing 
John  Crane,  one  of  the  assignees,  to  transfer  to  the 
receiver  all  the  property  and  effects  in  his  hands,  as 
assignee ;  in  pursuance  of  which,  on  the  9th  September 
1889,  he  executed  to  the  receiver  an  assignment  of  all 
tlx^  property  claimed  by  him,  under  the  assignment  and 
the  deed  of  trust.  Crane  put  in  an  answer,  and  the  bill 
was  again  taken  pro  eon^esso  against  the  defendant, 
Crosby,  who  had  removed  from  the  state. 

The  cause  came  on  to  be  heard  before  vice-chancellor 
CUBHMAN,  and  on  the  29th  February  1840,  a  decree  was 
made  declaring  the  assignment  and  deed  of  trust  fraud- 
ulent and  void,  and  directing  the  receiver  to  "advertise 
and  sell  for  cash,  at  public  auction,  the  real  estate  con- 
veyed or  assigned  to  him  under  said  orders,  subject  to 
the  liens  and  incumbrances  thereon,  at  the  risk  of  the 
purchaser,  on  giving  six  weeks'  notice,"  &c.,  and  tliat  the 
receiver  convert  the  personal  property  into  money,  and 
apply  the  proceeds  of  the  said  real  and  personal  estate 
"  to  the  satisfaetiott  of  the  decrees  of  the  respective  com- 
plainants, according  to  the  priority  of  the  filing  of  their 
respective  bills,  in  suits  in  which  he  had  been,  or  ^ould 
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*  9A0  1  ^'  appointed  receiver."    *Iii  April  1840,  final 

■'  decrees  were  entered  in  favor  of  th^  complain- 
ants, in  the  several  creditors'  suits. 

On  the  25th  March  1840,  the  receiver  advertised  ibe 
lands  for  sale,  pursuant  to  the  order  of  court.  And  on 
the  7th  May  1840,  he  sold  the  same,  subject  to  liens  and 
incumbrances,  at  the  risk  of  the  purchaser,  when  they 
were  bid  off  by  the  defendant,  at  a  sum  greatly  below 
their  value  over  and  above  the  liens,  which  had  attached 
prior  to  Saxton's  conveyance  to  the  receiver;  and  the 
latter  executed  to  him  a  deed  for  the  property. 

On  the  18th  July  1840,  the  Chautauque  Cotinty  Bank 
caused  the  same  property  to  be  sold  by  the  sheriff,  imder 
an  execution  issued  on  their  judgment,  and  became  the 
purchasers  thereof  at  such  sale,  and  received  a  deed 
from  the  sheriff,  on  the  14th  May  1842.  They  then  com- 
menced this  suit,  claiming  tliat  their  judgment  was  a 
lien  from  the  time  it  was  docketed,  and  that  they  ac- 
quired a  title  paramount  to  that  of  the  defendant,  and 
praying  that  a  decree  might  be  made  to  that  effect,  and 
directing  the  defendant  to  surrender  the  possession,  and 
to  account  for  the  rents  and  profits. 

It  was  charged  in  the  bill,  that  the  defendant  pre- 
tended, that  by  reason  of  Saxton's  assignment  to  the 
receiver,  on  the  5th  January  1839,  the  lien  of  the  judg- 
ment did  not  attach ;  and  that  the  receiver  held  the  title, 
subject  only  to  prior  existing  liens.  It  was  also  averred 
and  proved,  that  some  time  prior  to  the  receiver's  sale, 
the  defendant,  by  whose  direction  it  was  made,  wrote  to 
the  receiver,  giving  Crane's  sworn  valuation  of  the 
property  at  $4600 ;  and  stating  that  if  that  valuation 
was,  as  he  believed  it  to  be,  correct,  the  sale  would  be  a 
mere  form,  as  the  land  was  worth  nothing  above  the 
judgments  which  were  liens  thereon,  beyond  the  value 
of  its  use  for  one  year,  as  the  purchaser  could  hold  it 

*  9A\  1  ^^^^  ^  ^^^^  ^  Saxton  could,  after  a  *sale  on. 

•^  execution.    It  also  appeared,  that  a  conversation 
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to  ihe  like  effect  was  had  between  the  defendant  and  the 
receiver,  at  the  sale.  There  was  no  averment  in  the  bill 
of  fraud  or  bad  faith,  on  the  part  of  the  defendant  or 
the  receiver.  No  one  attended  the  sale,  on  behalf  of  the 
plaintifib;  and  there  was  no  bid,  exc^t  that  of  the 
defendant.  It  was  alleged  and  proved,  that  the  receiver, 
prior  to  the  sale,  had  in  his  hands  funds  derived  from 
the  sale  of  the  personal  prepay  more  than  sufficient  to 
satisfy  the  claim  of  Webb  &  Douglass,  but  not  enough  to 
satisfy  the  other  decrees. 

The  defendant,  by  his  answer,  claimed  that  the  plain- 
tiff' judgment  never  was  a  lien  upon  the  premises ;  and 
that  they  acquired  no  title  by  the  sale  under  their  execu- 
tion ;  and  he  insisted,  that,  if  they  had  any  lien  or  claim, 
they  had  a  perfect  remedy  at  law;  he  also  alleged,  that 
there  was  a  defect  of  parties. 

On  a  hearing  of  the  cause  before  the  vice-chancellor 
of  the  third  circuit,  a  decree  was  made,  dismissing  the 
plaintiffs'  bill,  with  costs ;  this,  however,  was  reversed  by 
the  supreme  court,  on  appeal^  and  a  decree  made  in 
accordance  with  the  prayer  of  the  bill ;  whereupon,  the 
defendant  appealed  to  this  court 

Noyes,  for  the  appellant 

Tucker^  for  the  respondents. 

♦Gardiner,  J.  (after  stating  the  facts.) — ^The  -  ^  ^ . 
important  question  in  the  cause  is,  whether  the  '■ 
conveyance  by  Saxton  to  the  receiver,  on  the  5th  of 
January  1839,  divested  the  grantor  of  his  interest  in 
the  real  estate  in  question,  so  that  no  lien  was  acquired 
by  the  plaintiflb  under  their  judgment  subsequently 
docketed. 

Were  it  not  for  the  elaborate  opinion  of  the  learned 
jtidge,  who  delivered  the  judgment  of  the  supreme  court, 
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I  i^oold  deem  the  interrogatory  satisfactorily  answ^:^ 
in  the  affirmatiTe,  by  the  preceding  statement  of  letcts. 
The  statute  declares,  ''that  a  judgment  of  a  court  of 
record  shall  bind  the  real  estate  of  the  debtor,  which  he 
^  ^  -  may  ham  ♦at  the  time  of  the  docketing  of  the  judg- 
-■  ment."  In  this  case,  the  assignment  of  Saxton, 
the  debtor,  of  all  his  real  estate,  was  made  to  the  receiver, 
on  the  5th  of  January  1839,  and  the  question  is,  what 
he  had  remaining  to  subject  to  a  lien  of  the  plainti£b' 
judgment,  obtained  two  days  afterwards. 

If  the  assignment  and  trust-deed  to  Crane  and  Crosby 
were  operative,  the  legal  title  was  in  them  as  assignees. 
If  fraudulent,  and  consequently  void,  as  the  plaintifib 
assume,  and  as  the  court  of  chancery  had  decreed,  when 
they  directed  the  appointment  of  a  receiver,  then  the 
conveyance  by  Saxton  to  the  latter,  under  the  order  of 
the  court,  divested  him  of  all  his  property  (except  that 
exempted  from  •execution),  the  premises  in  question 
inclusive. 

The  power  of  the  court  to  make  the  order  of  Novem- 
ber 1838,  is  not  questioned.  The  supreme  court  admit 
that  the  conveyance  to  the  receiver  is,  in  /om»,  sufficient 
to  transfer  the  title,  and  that,  in  terms,  it  is  in  conformity 
with  the  order.  It  is  said,  that  Lester  was  a  common-law 
receiver ;  but  such  a  receiver  may  be,  and  in  this  case, 
was,  specially  authorized  to  receive  what  the  judgment- 
debtor  was  directed  to  transfer  and  assign.  The  subject 
of  the  transfer  was  "all  the  property,  rents  and  real 
estate"  of  Saxton,  as  provided  by  the  decree,  and  enume- 
rated in  the  assignment.  We  are  told,  'Hbat  the  effect 
of  the  words  assign  and  transfer,  depends  upon  the 
uUevU;  and  the  intent  was,  to  convey  to  the  receiver  just 
interest  enough  in  the  property  to  enable  him  to  protect 
it,  and  receive  the  rente  and  profits."  This  is  the  view 
taken  by  the  court  below.  We  are  not  informed,  what 
would  be  the  nature  of  that  partial  interest,  which,  when 
conveyed,  would  enable  the  receiver  to  apquire  possee- 
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gion  of  and  protect  the  real  estate,  and  yet  leave  a  re* 
siduum  in  the  grantor,  upon  which  the  judgment  of  the 
plaintiff  would  be  a  lien.    The  adjudication  of  the  court, 
and  the  intention  of  the  chancellor,  is  to  be  ascertained 
from  the  record ;  and  on  examining  the  decree,  we  find 
no  allusion  to  an  undefined  interest,  which  is  not  a  legal 
one,  but  which  will,  notwithstanding,  give  the  possession 
of  the  lands,  and  a  title  to  receive  the  profits,  and  guard 
♦both  against  all  persons  whatsoever ;  but  it  is 
th^re  "adjudged  and  decreed,  that  the  defendant,  '• 
Saxton,  shall  assign,  transfer  and  set  over,  oil  the  things 
in  action,  equitable  interests,  rents  and  reai  estate,  which 
were  in  his  possession,  custody  or  control,  at  the  time  of 
the  service  of  the  injunction.''    As  against  the  complain- 
ants in  that  suit,  the  debtor  had  neither  parted  with  the 
possession,  title  nor  control  of  any  of  his  property,  by 
the  fraudulent  assignment.    The  decree  places  all  of  it — 
things  in  action  and  real  estate — ^upon  the  same  fdoting, 
as  to  the  quantity  of  interest  to  be  conveyed ;  and  a  lim- 
itation as  to  one,  in  this  respect,  is  applicable  to  both,  or 
neither.    The  assignees  are  also  required  to  convey  to 
the  same  person,  obviously  manifesting  the  intention 
of  the  court,  that  the  receiver  should  be  clothed,  not 
only  with  the  substantial,  but  also  with  the  formal  title, 
to  the  entire  property. 

If  this  is  the  true  construction  of  the  decree,  it  dis- 
poses of  this  controversy.  The  lien  of  the  plaintiffs' 
judgment  never  attached  upon  the  premises ;  the  subse- 
quent sale  was  inoperative,  and  conferred  no  title  upon 
them  as  purchasers.  To  this  result,  it  is  immaterial, 
whether  the  object  of  the  assignment  to  the  receiver  was 
merely  to  protect  the  property  and  collect  the  rents, 
since  the  court  has  determined  that  the  transfer  of  the 
whole  interest  was  necessary  to  enable  the  oflScer  to  dis- 
charge those  duties.  That  decision  cannot  be  reviewed 
here,  and  is  conclusive  in  this  case. 

Nor  is  it  material,  whether  chancery  could  decree  a 
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satisfaction  of  the  demands  of  judgment-creditors  out 
of  the  real  estate.    If  the  chancellor,  in  this  particular, 
exceeded  his  jurisdiction,  the  sale  might  be  void ;  but 
the  title  of  the  receiver,  under  the  assignment,  would 
not  be  affected.    The  case  made  by  the  plaintiffs,  as- 
sumes the  validity  of  that  transfer ;  and  predicates  their 
title  to  relief,  upon  the  sole  ground  of  a  legal  lien,  and 
sale  by  virtue  of  their  judgment.    The  difference  be- 
tween the  parties  to  this  suit,  is  not  as  to  the  jurisdiction 
of  chancery,  to  make  the  order  of  November  1838,  but 
as  to  its  construction.    The  bill,  in  its  frame  and  parties, 
can  be  sustained  upon  no  other  ground. 
^        -      *But  in  the  second  place,  the  court  of  chan- 
-"  eery  had  authority,  under  the  circumstances  of 
this  case,  to  decree  a  sale  of  the  real  estate.    The  pro- 
visions of  2  R.  S.  174,  §§  38,  39,  apply  to  creditors'  bills, 
strictly  so  called,  where  the  only  claim  to  relief  is,  that 
the  remedy  of  the  creditor  is  exhausted  at  law.    In 
those  cases,  an  execution  must  be  returned  unsatisfied, 
and  this  alone  confers  jurisdiction  upon  the  court,  to 
compel  a  discovery,  and  afford  the  relief  mentioned  in 
the  39th  section.    The  common-law  powers  of  the  court, 
in  reference  to  fraudulent  trusts  and  conveyances,  are 
not  touched  by  these  provisions.    Fraud  and  trust  were 
familiar  heads  of  equity  jurisdiction,  independently  of 
the  statute.    The  creditor,  invoJ:ing  the  aid  of  the  court, 
must  establish  his  title  to  its  interposition,  by  alleging  a 
lien,  or  quasi  lien,  upon  the  real  or  personal  property 
which  was  the  subject  of  the  trust;  and  he  would  then 
be  entitled  to  relief,  notwithstanding  he  had  a  remedy 
at  law,  by  levy  and  sale  upon  execution.    In  all  cases  of 
fraudulent  trust,  the  court  may,  in  its  discretion,  direct 
a  sale  by  a  master,  and  compel  the  debtor  and  trustee  to 
unite  in  the  conveyance  to  the  purchaser ;  or  it  may 
order  an  assignment  to  a  receiver,  as  was  done  in  this 
case,  to  the  end  that  the  property  may  be  disposed  of 
under  the  special  instruction  of  the  chancellor ;  or,  the 
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fraudulent  conveyance  may  be  annulled,  and  the  cred- 
itor permitted  to  proceed  to  a  sale  upon  his  execution. 
(9  Wend.  561 ;  3  Johns.  Ch.  507 ;  2  Atk.  477 ;  3  Id.  357; 
1  Paige  642;  3  Id.  235,  237.) 

The  authorities  cited  by  the  plaintifib  assert,  or  imply, 
these  principles.  Indeed,  their  counsel  was  understood 
as  conceding,  substantially,  the  jurisdiction  of  the  ccfurt^ 
by  the  common  law;  but  claimed  that  it  had  been 
limited  to  sales  of  personal  property,  in  satisfaction  of 
the  judgment,  in  all  cases,  by  statute.  In  this,  I  think, 
he  is  mistaken;  and  in  Leroy  v.  Rogers  (3  Paige  237^ 
the  chancellor  seems  to  have  been  of  the  same  opinion. 

It  is  said,  that  the  defendant  is  estopped  from  alleging 
tiiat  the  plaintifis'  judgment  is  not  a  lien,  because  he 
asserted  the  contrary,  before  his  purchase  at  the  re* 
ceiver's  sale.  The  defendant,  in  his  letter  to  the  receiver 
of  the  4th  of  April  1840,  insisted  *that  the  real  -  ^ 
estate  would  be  worth  nothing  above  the  judg-  L 
ments  that  were  liens  upon  it.  And  he,  probably,  ex* 
pressed  the  same  opinion  to  the  receiver,  at  the  sale; 
but  not  in  the  presence  of  the  purchasers.  I  assume, 
however,  that  he  informed  the  receiver,  that  this  judg- 
ment was  a  lien  upon  the  premises.  The  complainants 
do  not  allege,  that  he  was  influenced  by  improper 
motives  in  making  the  declaration,  nor  that  it  was  not, 
at  the  time,  the  opinion  honestly  entertained  by  him. 
The  estoppel,  then,  consists  in  the  expression  of  an 
opinion,  upon  a  question  which  the  complainants  will 
claim,  is  not  free  from  difficulty,  and  in  subsequently 
changiag  it ;  the  opinion  not  being  declared  to  the  com- 
plainants, who  do  not  claim  in  their  bill,  that  they  did, 
or  omitted,  anything  upon  the  faith  of  it;  nor,  indeed, 
that  they  knew  it  waa  entertained  by  any  one,  until  sub- 
sequently to  the  disposition  of  the  property  in  question.^ 
An  honest,  though  mistaken  opinion  of  the  law,  would 
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he  a  singular  estoppel.  Even  a  layryer  may  increase  his 
Jmowledge  as  to  his  legal  rights,  without  forfeiting  his 
estate  on  account  of  his  former  ignorance.  The  decree 
should  be  reyersed,  with  costs  in  the  supreme  court 

Gridlet,  J.  (after  stating  the  fetcts). — ^The  plaintifb^ 
by  their  bill,  prayed  that  their  judgment  of  January  7th, 
1839,  might  be  decreed  to  be  a  lien  on  the  real  estate 
conveyed  by  the  receiver  to  the  defendant,  and  that  the 
title  clahned  under  the  sheriff's  sale  might  be  decreed  to 
be  superior  to  that  claimed  under  the  receiver's  sale,  and 
for  such  other  relief  as  mi^it  be  agreeable  to  equity. 
The  original  owner  made  an  assignment  to  the  receiver 
for  the  benefit  of  creditors,  on  the  5th  day  of  January 
1839 ;  and  if  that  conveyance  was  authorized  by  the  law 
of  ihe  land,  and  the  practice  of  the  court  of  chancery ; 
and  if^  upon  a  just  construction,  it  embraced  the  prem^ 
ises  in  question,  then  the  judgment  of  the  plainti&  was 
never  a  lien  on  those  premises. .  The  plaintiff'  counsel 
contends,  that  neither  of  these  positions  is  true. 

I  am  of  the  opinion,  however,  first,  that  the  deed 
*  OKA  1  ®^^^*^^  ^y  Saxton,  the  *judgmentrdebtor,  does 
^  embrace  the  real  estate  in  question.  The  assign- 
ment was  executed  in  pursuance  of  an  order  of  the  court 
of  chancery,  made  on  the  first  day  of  November  1838, 
which  directed  an  assignment  of  all  the  money,  equit- 
able  interests,  property,  things  in  action,  rents,  real  eatofo, 
and  effiBCts  of  the  said  Saxton,  in  his  possession,  or  under 
his  control,  when  the  injunction  was  served.  The  deed 
its^  purports  to  convey  to  the  receiver  all  the  money, 
equitable  interest,  property,  things  in  action,  real  eilate 
and  effects  of  the  said  Saxton,  according  to  said  orders 
This  conveyance  is  odjvdged  in  the  final  decree,  to  pass 
the  red  estate  of  said  Saxton,  and  by  that  decree,  the 
receiver  is  directed  to  sell  the  same,  and  to  execute  a 
conveyance  thereof  to  the  purchaser.  The  description 
of  the  property  ii:  the  assignment  is  such  as  is  adequate 
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to  convey  real  estate  by  such  an  instrument  {So8d>oom 
V.  Mo8her,  2  Denio  61 ;  Ward  v.  V<m  Bokkelmy  2  Paige 
297 ;  Bayard  v.  Hoffman,  4  Johns.  Ch.  460.) 

Now,  if  tUs  assignment  contained  adequate  and 
appropriate  words  to  convey  the  real  estate,  and  the  said 
real  estate  was  so  conveyed,  in  pursuance  of  an  order  of 
the  court,  and  sold  by  the  receiver^  under  a  valid  decree 
of  the  court  of  chancery,  then,  it  does  not  matter,  that  it 
was  not  according  to  the  practice  of  the  court,  to  order 
real  estate  to  be  conveyed.  The  order  or  decree  under 
which  this  deed  was  executed,  was  granted  in  a  suit 
against  Saxton,  and  the  assignees.  The  assignees  in 
that  suit  rqyresmted  the  plaintiff,  and  all  other  creditors 
who  were  preferred  in  the  assignment ;  and  the  acquir 
escence  of  the  defendant,  Saxton,  and  the  assignees,  in 
the  order  and  decree  in  question,  is  binding  equally  on 
them,  and  on  all  who  claim  under  or  through  them; 
and  although  that  order  may  have  been  too  broad  and 
extenme,  and,  therefore,  erroneous  or  irregular,  yet  it  was 
not  void,  and  cannot  be  questioned  in  a  collateral  suit 
I  say,  it  was  not  void;  because  the  court  had  jurisdiction 
of  llie  parties  and  of  the  subject-matter;  so  that  any 
decree,  affecting  the  real  estate,  would  not  be  void, 
though  it  might  be  erroneous. 

My  views  of  the  original  object  of  a  creditor's  HU,  ar^ 
expressed  in  the  case  of  /Scowton  v.  Bender  *(3  -  ^ 
How.  Pr.  185).  The  cases  reported  in  4  Paige  ^  ^^ 
448,  3  Id.  234,  and  2  Hoffin.  Pr.  116,  are  also  authorities 
on  the  same  subject  But  it  is  said  in  Scauton  v.  Benden, 
that  "when  the  judgment-debtor  has  assigned  to  a 
receiver  his  real,  as  well  as  his  personal  estate,  for  the 
benefit  of  the  prosecuting  creditor,  and  the  court  has 
removed  the  fraudulent  deed  that  covered  it,  and  when 
all  the  parties  who  have  acquired  any  lien  upon  it  are 
before  the  court,  we  can  see  no  objections  to  a  sale  by 
the  receiver,  and  a  distribution  of  the  proceeds  among 
the  creditors,  according  to  the  priority  of  their  liens. 
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The  court  of  chancery  having  obtained  jurisdiction  of 
the  case,  and  the  subject-matter  of  it,  for  one  purpose^ 
may  retain  it,  in  order  to  do  full  justice  to  all  the  parties 
to  the  suit.  Such  a  sale,  however,  cannot  affect  the 
rights  of  a  senior  judgment-creditor."    We  have  already 

^v  seen  that  the  plaintiff^'  title  was  derived  under  a  judg- 

1;^  '         ment  junior  to  the  title  of  the  receiver. 

Lv.  Now,  though  we  might  think,  that  it  was  not  the 

;;V'   '  original  object  of  a  creditor's  bill  to  reach  the  real  estate 

of  a  debtor,  and  that  in  a  case  where  a  bill  is  filed  to  set 

^l'(  aside  an  assignment,  or  to  remove  any  other  fraudulent 

7 ".  obstruction,  the  object  of  the  bill  is  compassed,  when  the 

fraudulent  obstruction  is  removed,  so  as  to  leave  the 

,  ^  '  property  subject  to  an  execution  at  law;  yet,  when  a 

,  court  does  authorize  a  receiver  to  sell  real  estate  that  has 

been  assigned  to  him.  under  an  order  of  the  court,  no 
lawyer  will  question  the  pov)er  of  the  court  to  do  this,  or 
dispute  the  validity  of  a  title  derived  under  such  a  sale. 
";  It  has  been  the  practice  of  the  court,  to  order  real  estate 

to  be  sold,  so  long  and  so  extensively,  that  it  seems  too 

^  late  to  question  Uie  power  and  jurisdiction  of  the  court 

to  order  the  sale  of  real  estate,  under  a  creditor'-s  bill, 
which  also  seeks  to  set  aside  a  fraudulent  conveyance,  as 

^  J  a  part  of  the  complainants'  relief    In  England,  as  well 

as  in  this  state,  the  court  of  chancery  has  often  exercised 

'  the  power  to  order  real  estate  to  be  sold.    The  following 

are  some  of  the  authorities  on  this  point.    (Edgell  v.  Hay- 
wood,  3  Atk.  352 ;  Holme  v.  StamJUy,  8  Ves.  1 ;  1  Daniel's  . 
Ch.  Pr.  411 ;  SMeman  v.  Ashdoum,  2  Atk.  477 ;  O"  Gorman 
^  V.  Comyn,  2  Sch.  &  Lef.  150;  Sands  v.  Oodvnse,  *4 

^^  J  Johns.  536 ;  Reade  v.  IAmng8ton,Z  Johns.  Ch.  481 ; 
Edmeskm  v.  Lyde,  1  Paige  637 ;  Bank  U.  S.  v.  Housman^  6 
r  Id.  526,  539 ;  Iddwgs  v.  Brum,  4  Sandf.  Ch.  417 ;  Hopk. 

;      ^  239;  2  Barb.  Ch.  233.) 

II.  But,  suppose  that  I  am  wrong  in  the  conclusion 

i^v  that  the  order  of  the  court  authorized,  or  the  language 

y^  of  the  assignment  warranted,  the  construction  which  I 
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have  assigned  to  it,  and  that  I  haye  attached  too  much 
hnportance  to  the  final  decree,  as  settling  the  construc- 
tion of  the  conveyance  to  the  receiver,  and  rendering  the 
sale  by  him  lawful.  Suppose,  the  receiver  was  only 
vested  with  the  power  of  a  conmion-law  receiver,  and 
had  no  control  over  the  lands  of  the  judgment-debtor, 
and  no  right  to  sell  them.  Upon  what  ground,  has  the 
plaintiff  invoked  the  aid  of  this  court?  A  court  of  law 
was  just  as  competent  to  give  a  correct  construction  to 
this  deed,  as  the  court  of  chancery.  And  as  no  discovery 
was  sought,  the  remedy  was  purely  legal,  and  should 
have  been  sought  in  a  court  of  law ;  and  inasmuch  as 
this  objection  was  distinctly  taken  in  the  answer,  it 
^ould  now  be  held  fatal.  An  action  of  ejectment  was 
the  proper  mode  of  determining  the  construction  of  the 
deed  to  the  receiver ;'  and  the  fitct,  that  the  xeceiver  had 
conveyed  to  the  purchaser,  would  not  entitle  the  plain- 
tiff to  set  aside  the  deed  as  a  cloud  on  their  title.  The 
power  to  sell,  appears  on  the  face  of  the  deed,  and  in  the 
decree  and  order  of  the  court  of  chancery;  and  might 
as  well  be  disposed  of  in  a  court  of  law  as  chancery. 
This  point  was  decided  in  Oox  v.  Clift  (2  N.  Y.  118;  3 
Barb.  481)  and  Van  Dorm  v.  Mayor  of  New  York  (9  Paige 
388),  where  bills  were  dismissed  for  a  similar  reason. 

III.  It  is  said,  that  the  sale  was  not  authorized,  for  the 
reason  that  the  receiver  had  personal  property  enough 
to  pay  the  judgment  in  favor  of  Webb  <fe  Douglass.  I 
am  not  certain,  that  this  allegation  is  true;  but  if  it 
should  be  admitted  to  be  so,  the  receiver  held  the  real 
estate  for  the  creditors  in  all  the  other  suits  in  which  he 
had  been  appointed,  and  could  sell  to  satisfy  those  judg- 
ments. 

IV.  It  is  said,  again,  that  the  sale  was  for  a  grossly 
inadequate  *price ;  and  was  made  under  fraudu-  -  ^ 
lent  representations  of  the  defendant  to  the  re-  '• 

2  See  Chaatanqiie  County  Bank  r.  White,  S8  N.  Y.  347. 
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ceiver ;  and  that  the  receiver  was  guilty  of  collusion  and 
highly  improper  conduct  in  the  sale.  These  facts,  if 
admitted,  may  have  furnished  good  reasons  for  setting 
the  sale  aside,  on  motion  of  a  proper  party ;  but  if  a  suit 
could  be  prosecuted  in  chancery  to  effect  t^at  object, 
mort  clearly  the  receiver  should  have  been  a  party  de- 
fendant The  charge  affects  him  in  every  aspect  of  it; 
and  he  was  entitled  to  be  brought  into  court,  and  to 
have  an  opportunity  to  defend  himself  against  these 
charges.  B^des,  the  plaintiffs  do  not,  in  their  bill, 
show  that  they  are  entitled  to  this  relief;  as  they  have 
themselves  purchased  the  property  in  question  at  sheriff's 
sale,  and  the  gravamen  of  their  bill  is,  that  they  have  a 
good  title  to  the  premises,  and  that  the  defendant  has  re- 
ceived a  deed  for  the  same  premises  under  the  receiver's 
sale,  which  the  court  of  chancery  was  asked  to  set  aside. 
Besides,  it  appears,  that  they  were  not  present  at  the 
sale,  and  could  not  be  damnified  by  the  representations 
there  made.  The  decree  of  the  supreme  court  should  be 
reversed,  and  that  of  the  vice-chancellor  afl&rmed,  with 
in  the  courts  below. 

Decree  reversed,  and  that  of  the  vice-chancellor 
affirmed,  with  oosts. 
Si2 
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Cmr  OP  Oswego  v.  Oswbgo  Canal  Company. 
Dedication  of  public  Mghway9. 

Lands  dedicated  by  the  owner  to  public  nse,  as  streets,  do  not  become  public 
highways,  until  accepted  as  such  by  the  public  authorities. 

♦Appeal  from  the  g^ieral  term  of  the  Su-  _  ^ 
preme  Court,  in  the  fifth  district,  where  a  judg-  L 
ment  of  nonsuit  had  been  affirmed. 

This  was  an  action  on  the  case,  brought  by  the  Presi- 
dent and  Trustees  of  the  Village  of  Oswego  against  the 
Oswego  Canal  Company,  to  recover  damages  for  the 
obstruction  of  Seneca  and  Cayuga  streets,  in  the  said 
village,  by  the  construction  of  the  defendants'  canal 
across  the  same,  without  bridges;  and  to  recover  the 
expenses  incurred  by  the  village  in  building  bridges 
across  the  said  canal,  and  keeping  them  in  repair,  after 
a  refusal  of  the  defendants  to  do  so.  The  defendants 
pleaded  the  general  issue,  and  the  statute  of  limitations. 
The  City  of  Oswego  was  incorporated,  after  the  judg- 
ment below,  and  succeeded  to  the  rights  of  the  original 
plaintifis. 

On  the  9th  April  1811,  the  lands  on  the  east  side 
of  the  Oswego  river  (now  part  of  the  city  of  Oswego) 
were  included  in  the  town  of  Fredricksburgh  (after- 
wards Scriba),  and  belonged  to  the  state.  On  that  day, 
an  act  was  passed,  directing  the  surveyor-general  to  lay 
out  a  part  of  those  lands  into  streets  and  house-lots,  and 
so  as  to  form,  in  the  most  convenient  place,  a  public 
square,  and  to  make  a  map  thereof;  and  the  commis- 
sioners of  the  land-office  were  directed,  from  time  to 
time,  to  sell  so  many  of  the  said  lots,  as  they  should 
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deem  most  advantageous  to  the  state.  In  1814,  the 
lands  were  resurveyed ;  and  in  1815,  several  of  the  lots, 
thus  laid  out,  were  sold  by  the  state  to  individuals. 

The  Oswego  Canal  Company  was  incorporated  in 
1825,  with  power  to  construct  a  canal,  under  the  super- 
intendence of  an  engineer  to  be  appointed  by  the  canal 
commissioners ;  and  for  that  purpose,  to  enter  upon  and 
take  the  necessary  lands,  paying  the  damages  thereby 
occasioned  to  owners  of  property.  The  act,  however, 
imposed  no  duty  upon  the  company,  to  build  or  main* 
tain  bridges  across  the  canal.  The  canal  was  completed 
in  1826;  and  in  its  construction,  it  passed  across  the 
streets  in  question,  which  were  laid  down  upon  the 
map  made  in  pursuance  of  the  directions  of  the  act 
of  1811. 

In  1828,  the  village  of  Oswego  was  incorporated, 
including  the  canal  within  its  territorial  limits ;  and  by 
the  act  of  incorporation,  all  the  streets  laid  out  for  public 
use,  as  designated  in  the  plot  thereof  filed  in  the  office 
of  the  secretary  of  state,  were  declared  to  be  public  high- 
ways. The  plot  referred  to  was  the  map  made  in 
pursuance  of  the  act  of  1811. 

On  the  trial,  before  Gbidley,  J.,  the  plaintifGs  were 
nonsuited ;  and  a  motion  for  a  new  trial,  made  upon  a 
bill  of  exceptions,  having  been  denied  by  the  general 
term,  and  judgment  perfected  in  fftvor  of  the  defendant, 
the  City  of  Oswego  took  this  appeal 

Marshf  for  the  appellant. 

B^ofrddeyf  for  the  respondent. 

*  OM  1      *I'^<3KiLES,  C.  J. — ^Any  individual  may  lay  out 

-'  a  way  or  thoroughfare  through  his  own  land; 

and  may  dedicate  it  as  such  to  the  public  use;  but  suoh 

dedication  does  not  impose  upon  the  towns  in  whid^  ths 
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lands  lie,  the  duty  of  improving,  or  of  keeping  in  repair 
as  a  public  highway,  the  land  so  dedicated.  This  will 
conclusively  appear  from  a  reference  to  the  provisions 
which  have  been  in  force  in  our  highway  acts  for  half  a 
century. 

The  power  of  laying  out,  altering  and  discontinuing 
highways  has  been  conferred  exclusively  on  the  commis- 
sioners of  highwajrs  *of  the  respective  towns.  It  ^  ^^  ^^u 
has  been  their  duty  to  cause  to  be  described  and  '• 
recorded  in  the  town-clerk's  office  all  public  highways 
not  already  on  record ;  to  assess  the  highway  labor  upon 
the  inhabitants  of  the  town ;  to  divide  the  town  into  road 
districts ;  and  to  assign  a  due  proportion  of  the  labor  to 
each  district  It  was  the  evident  intent  of  these  statutes, 
that  the  labor  assessed  should  be  bestowed  exclusively 
upon  tiie  highways  established  by  the  town  authorities, 
and  recorded  in  the  town-clerk's  office.  The  duty  of 
causing  roads  to  be  described  and  recorded  evidently 
applied  to  such  roads  as  had  previously  been  laid  out  by 
public  authority,  and  to  such  as  had  been  used  as  high- 
ways for  twenty  years;  and  not  to  roads  which  had  been 
laid  out  by  individufiJs  on  their  own  lands.  The  whole 
structure  of  the  highway  acts  forbids  the  idea,  that  the 
town  is  bound  to  adopt  and  to  keep  in  repair  every  road 
which  an  individual  may  think  proper  to  open  through 
his  own  land,  although  he  may  dedicate  it  to  public  use  in 
such  manner  as  to  preclude  himself  from  shutting  it  up. 
Streets  and  roads  dedicated  by  individuals  to  public  use 
but  not  adopted  by  the  local  public  authorities,  or  de- 
clared highways  by  statutes,  are  not  highways,  within 
the  meaning  of  the  highway  acts ;  and  there  is  no  law 
by  which  any  one  can  be  compelled  to  keep  them  in 
repair. 

The  English  cases  cited  by  the  plaintiflF's  coimsel  on 
this  point  are  inapplicable.  In  Underwood  v.  Stuyvescmt 
(19  Johns.  186),  Petrus  Stuyveeant  had  surveyed  and  laid 
out  a  tract  of  land  within  the  city  of  New  York,  into 
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city  lots  and  streets,  and  had  sold  or  leased  part  of  the 
lots,  with  reference  to  the  survey.  Mr.  Justice  Platt,  in 
delivering  the  opinion  of  the  court,  said,  "We  must 
intend  that  every  person  knew  that  those  streets  could 
not  be  established  as  public  street  of  the  city,  unless  they 
were  sanctioned  by  the  corporation,  or  other  public 
agents."  But  it  is  unnecessary  to  look  for  authorities 
beyond  the  highway  acts ;  they  point  out  the  only  mode 
by  which  highways  chargeable  upon  the  public  can  be 
created. 

On  the  9th  of  April  1811,  the  lands  on  the  east  side  of 
the  Oswego  river,  now  part  of  the  city  of  Oswego,  were 
*  9AK  1  P^^  ^^  *^^  town  of  Fredericksburgh  (afler- 
-'  wards  Scriba),  and  belonged  to  the  state.  On 
that  day,  an  act  was  passed,  directing  the  surveyor-gen- 
eral to  lay  out  a  portion  of  those  lands  into  proper  streets 
and  house-lots,  and  so  as  to  form,  in  the  most  convenient 
place,  a  public  square,  and  to  make  a  map  thereof,  <fec., 
and  the  commissioners  of  the  land-office  were  directed  to 
sell,  from  time  to  time,  so  many  of  the  lots  as  they  should 
deem  most  advantageous  to  the  state.  (Laws  of  1811, 
c.  231.)  In  1814,  the  lands  were  resurveyed,  and  in  1815, 
several  of  the  lots  thus  laid  out,  were  sold  by  the  state  to 
individuals.  The  streets  were  thus  dedicated  to  the  pub- 
lic use ;  but  the  statute  directing  the  survey  and  sale, 
did  not  declare  the  streets  so  dedicated  to  be  public  high- 
,ways,  nor  did  the  town  of  Scriba,  by  any  act  of  its  offi- 
cers, adopt  them  as  such.  In  laying  out  the  village  plot, 
and  in  selling  the  building  lots,  the  state  acted  as  the 
owner  and  proprietor  of  the  land ;  and  the  eflfect  of  the 
survey  and  sale,  in  reference  to  the  streets  laid  down  on 
the  map,  was  the  same,  as  if  the  survey  and  sale  had 
been  made  by  a  single  individual. 

Under  these  circumstances,  the  Oswego  Canal  Com- 
pany was  incorporated  in  1823.  The  objects  of  the 
incorporation  were  partly  private  and  partly  public. 
The  company  was  authorized  to  construct  the  canal. 
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under  the  Superintendence  of  an  engineer  to  be  ap- 
pointed by  the  canal  commissioners,  and  subject  to  their 
direction.  The  company  was  empowered,  after  the  com- 
pletion of  the  canal,  to  sell,  let,  grant  and  convey  its 
waters  for  milk  or  other  hydraulic  purposes.  The  state 
reserved  to  itself  the  right  of  adopting  the  canal  as  a 
part  of  the  contemplated  improvement  between  Lake 
Ontario  and  the  Erie  canal,  and  to  make  use  of  its 
waters  for  filling  the  locks  that  might  be  constructed  to 
connect  the  canal  with  the  lake,  and  thereafter  the  canal 
was  to  become  the  property  of  the  state,  without  any 
compensation,  except  that  the  company  was  to  be  en- 
titled to  the  surplus  waters  not  necessary  for  filling  thte 
locks  to  be  constructed  by  the  canal  commissioners. 
For  the  purpose  of  making  the  canal,  the  company  was 
authorized  to  enter  upon  and  take  the  necessary 
♦lands ;  and  the  damages  for  lands  thus  taken,  -  ^ 
or  for  lands  injured  by  the  necessary  operations  '• 
to  complete  the  work,  were  to  be  paid  by  the  company. 
The  act  imposed  no  duty  upon  the  company  to  build  or 
maintain  bwdges  acroks  it. 

The  canal  was  completed  in  1826.  It  passed  across  a 
number  of  the  streets,  laid  down  upon  the  map  made  in 
pursuance  of  the  directions  of  the  act  of  1811 ;  but  it 
does  not  appear  by  the  case,  to  have  crossed  any  public 
highway  laid  out  by  the  authority  of  the  town  in  which 
it  lay.  In  1828,  the  village  of  Oswego  was  incorporated, 
including  the  canal  within  its  territorial  limits.  All  the 
streets  laid  out  for  public  uses  therein,  as  the  same  were 
designated  in  the  plot  thereof,  filed  in  the  office  of  the 
.  secretary  of  state,  were,  by  the*  12th  section  of  the  act, 
declared  public  highways.  The  village  was  divided  by 
the  act  into  two  road  districts,  with  power  to  the  trustees 
to  subdivide  them.  The  districts  were  exempted  from 
the  authority  of  the  commissioners  of  highways  of  the 
towns  of  Oswego  and  Scriba;  and  the  trustees  of  the 
village  were  clothed  with  the  powers,  and  charged  with 
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the  duties,  of  the  commissioners  of  highways.  The  map 
referred  to  in  this  section  of  the  statute  is  understood  to 
be  the  map  made  by  Randall,  in  accordance  with  which 
the  sales  of  the  village  lots  were  made  by  the  state. 

Cayuga  and  Seneca  streets  first  became  public  high- 
ways when  the  village  was  incorporated ;  they  were  not 
so,  when  the  canal  was  made.  The  construction  of  the 
canal  was  a  lawful  act.  If  any  damage  arose  from  it  to 
the  proprietors  of  the  lands  within  the  plan  of  the  vil- 
lage as  laid  out  by  the  surveyor-general,  the  6th  and  7th 
sections  of  the  act  incorporating  the  canal  company  pro- 
vides a  mode  in  which  it  might  have  been  appraised 
and  paid  for.  If  the  construction  and  maintenance  of 
the  canal  deprived  any  of  them  of  their  easement  in  the 
land  derived  from  its  dedication,  it  was  a  proper  subject 
of  appraisal,  and  this  appears  to  have  been  their  only 
remedy.  As  respects  the  village  subsequently  incor- 
porated, the  canal  is  to  be  regarded,  so  far  as  respects 
the  burden  of  building  bridges  across  it,  as  if  it  had  been 
a  natural  stream.  It  had  an  actual  and  lawful  existence, 
when  the  village  corporation  was  created,^nd  no  new 
*  9A7  1  *^hlig^tions  were  imposed  upon  the  canal  com- 
J  pany  by  the  village  charter. 

Having  thus  come  to  the  conclusion,  that  the  plain- 
tiflfe  were  rightly  nonsuited,  upon  the  merits  of  the  case, 
it  is  unnecessary  to  notice  the  other  points  made  on  the 
argument.  The  judgment  of-  the  supreme  court  should 
be  affirmed. 

Edmonds,  J. — I  concur  with  the  supreme  court,  and 
rest  my  opinion  solely  upon  the  third  ground  stated  in 
their  opinion,  namely,  that  there  is  nothing  to  show  that 
these  streets  were  public  highways,  at  the  time  the 
defendants  were  incorporated. 

All  there  is  upon  that  subject  is,  that  the  owner  of  the 
land  sold  it  in  lots,  bounding  them  on  those  streets. 
This  did  not  make  those  streets  public  highways;  it 
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gave,  to  be  sure,  certain  rights  to  the  purchasers  of  those 
lots,  in  respect  to  the  strips  of  land  thus  called  streets, 
but  that  was  all.  They  were  not  highways,  and  it  re- 
quired something  more  than  the  mere  dedication  by  the 
owner  to  a  public  use,  to  clothe  them  with  the  privileges 
and  duties  belonging  to  a  public  highway.  That  some- 
thing more  was  not  done,  until  the  act  of  1828,  incorpo- 
rating the  village  of  Oswego,  was  passed ;  when,  for  the 
first  time,  the  land  thus  dedicated  by  its  owner,  became 
public  highways. 

But  it  was  before  this,  that  the  defendants  were  incor- 
porated and  had  built  their  canal,  so  that,  instead  of 
their  encroaching  upon  a  public  highway,  whereby  an 
obligation  to  restore  it  to  and  keep  it  in  a  passable  con- 
dition might  be  inferred,  the  highway  was  laid  out  over 
their  land,  and  no  such  obligation  could  in  any  respect 
rest  upon  theib. 

Judgment  affirmed.* 

^  To  the  same  point,  see  Wohler  v.  Buffalo  and  State  Line  Bailroad  Co* 
U  K.  Y.  686 ;  Bridges  v.  Wyckoff,  67  Ibid,  180. 
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Seabs  d  d.  V.  Shafeb  and  another. 
CancettaHon  of  deed. —  Undue  influence, — lAmitaJtum. 

Equity  will  annnl  a  roluntaiy  conyejanoe,  obtained  bj  persons  standing  in 
such  relation  to  the  grantor,  as  to  giTe  them  a  controlling  or  terj  strong 
influence  over  his  conduct,  npon  sli^t  eyidence  of  its  improper  exercise. 

In  equity,  the  statute  of  limitations  does  not  bar  relief,  on  the  ground  of 
fraud,  unless  the  facts  constituting  it  were  disooYered,  more  than  six  years 
before  the  filing  of  the  bilL 

The  statute  of  limitations  must  be  pleaded,  or  insisted  on,  bj  way  of  deftnoe, 
in  the  answer. 

Sears  v.  Shafer,  1  Barb.  408,  affirmed.  ^ 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  decree,  made  at  special 
term,  annulling  a  release,  on  the  ground  of  undue 
influence,  had  been  reversed,  and  the  plaintifiGs'  bill  dis- 
missed, with  costs.  (Reported  at  special  term,  1  Barb. 
408.) 

This  was  a  bill  in  equity  filed  by  the  children  and 
heirs-at-law  of  Elizabeth  Sears  against  John  and  (George 
Shafer,  the  sons  of  Frederick  Shafer,  deceased,  who  was 
a  brother  of  the  said  Elizabeth  Sears,  to  set  aside  and 
annul  a  deed  of  release  executed  by  the  latter  to  her 
brother  Frederick,  on  the  5th  February  1820,  on  the 
ground  of  undue  influence,  and  absence  of  consider- 
ation. 

Dederick  Shafer  died  seised  of  certain  real  estate  in 
the  county  of  Orange,  on  the  25th  March  1807,  leaving 
three  sons,  Dederick,  Daniel  and  Frederick,  and  one 
daughter,  the  said  Elizabeth  Sears.  By  his  will,  he 
devised  to  his  three  sons  the  farms  severally  possessed 
by  them,  without  words  of  inheritance,  in  the  following 
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terms :  "  I  give  unto  my  son,  Dederick  Shafer,  the  fenn 
he  now  *lives  on,  or  has  m  possession ;"  the  de-  p  ^  ^ 
vises  to  the  other  sons  were  in  the  same  terms.  '• 
To  his  daughter,  Elizabeth,  he  bequeathed  the  sum  of 
7201.  to  be  put  at  interest,  and  the  interest  paid  to  her 
yearly,  and  the  principal  to  be  divided  among  her  diil- 
dren,  after  her  decease,  by  her  brothers  above  named, 
who  were  appointed  executors. 

The  executors  duly  proved  the  will,  and  letters  testa- 
mentary were  issued  to  them ;  they  paid  a  part  of  the 
income  of  the  720Z.  to  Mrs.  Sears,  up  to  the  time  of  her 
decease,  and  the  balance  thereof  to  the  plaintiffii  in  this 
suit,  in  1832 — ^the  principal  sum  having  been  paid  to 
them  in  1824. 

On  the  5th  February  1820,  about  five  months  prior  to 
the  death  of  Elizabeth  Sears,  the  three  brothers  executed 
to  each  other  mutual  releases  of  their  reversionary  inter- 
ests in  the  farms  devised  to  them  for  life,  in  which  Mrs. 
Sears  was  induced  to  join ;  the  releases  recited  that  it 
was  the  intention  of  their  father  to  give  his  sons  an 
estate  in  fee,  and  that  they  were  anxious  and  willing  to 
carry  such  intent  into  eflFect  No  consideration  was  in 
fact  paid  for  such  releases,  and  they  were  not  recorded 
until  1841. 

In  1839,  an  arrangement  was  made,  whereby  Fred- 
erick Shafer  charged  the  farm  devised  to  him  with  the 
sum  of  $800,  for  the  benefit  of  Jacob  Shafer,  which  sum 
was  also  secured  by  the  bonds  of  the  defendants,  his 
children,  payable  three  and  four  years  after  the  decease 
of  both  their  parents,  provided  Jacob  should  indemnify 
them  against  any  claim  of  the  heirs  of  Elizabeth  Sears 
to  the  farm. 

Elizabeth  Sears  died  on  the  28th  July  1820,  leaving 
the  plaintiffs,  her  children  and  heirs-at-law,  surviving. 
The  three  brothers,  Dederick,  Daniel  and  Frederick  all 
died  between  1840  and  1844. 

In  March  1846,  the  defendants,  sons  of  Frederick 
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Shafer,  deceased,  served  notices  upon  the  plamtifis, 
requiring  them  to  assert  their  claim  to  the  lands  in 
♦  970  1  ^^^*^^^>  *pur8uant  to  the  statute  for  the  deter- 
^  mination  of  claims  to  real  estate.  The  plaintiffs, 
thereupon,  filed  declarations  in  the  supreme  court,  as- 
serting their  respective  claims  to  undivided  portions  of 
the  ferm,  in  fee,  and  issue  was  joined  thereon.  They 
then  commenced  this  suit  to  set  aside  the  release  from 
Elizabeth  to  Frederick,  on  the  ground  of  firaud  and 
undue  influenca 

The  bill  set  forth  the  facts  above  stated,  and  charged 
that  the  interest  of  their  mother  in  the  farm,  at  the  time 
of  the  release,  was  Worth  $1000 ;  that  the  release  was 
obtained  without  consideration,  and  by  means  of  the 
undue  influence  and  fraudulent  r^resentations  of 
the  brothers  of  their  mother,  who  were  trustees  of  hw 
estate,  at  a  time  when  she  was  in  a  very  feeble  condi- 
tion, both  of  body  and  mind,  shortly  prior  to  her 
decease,  when  she  was  incapable  of  understanding 
her  rights,  without  the  knowledge  of  her  family,  or  the 
advice  of  her  friends,  or  of  any  one  capable  of  advising 
her  as  to  her  rights.  It  was  also  alleged,  that  their 
mother  was  unable  to  read  the  English  language,  hav- 
ing been  instructed  only  in  Grerman,  and  that  the 
recitals  in  the  release  were  false.  That  the  plainti£&' 
father  died  in  1817,  in  embarrassed  circumstances,  leav- 
ing their  mother  with  very  small  means  of  support, 
with  a  family  of  children,  who  were  all  minors,  and 
that  she  was  in  a  great  measure  dependent  for  advice 
upon,  and  under  the  influence  of^  her  brothers.  That 
the  two  eldest  children  were  absent  from  home,  prior  to 
their  mother's  death,  and  did  not  return,  except  about 
once  a  year,  on  a  visit 

The  answer  admitted  the  principal  facts  alleged  in 

the  bill,  and  among  other  things,  that  no  consideration 

was  paid  for  the  release ;  but  averred  that  it  was  the 

intention  of  the  testator,  Dederiok  Shafer,  the  elder,  to 
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devise  a  fee  in  the  farms  to  his  *said  three  sons,  _  ^  ^ 
and  that  the  releases  were  executed,  with  a  full  '• 
knowledge  on  the  part  of  the  plaintiff'  mother,  that 
such  was  his  intention,  and  because  she  felt  morally 
bound  to  effectuate  the  same. 

It  appeared  from  the  evidence,  that  Mrs.  Sears  was 
habitually  of  an  uncommonly  mild  and  amiable  char- 
acter, and,  in  cases  of  difficulty,  very  yielding  in  her 
disposition.  That  during  the  winter  of  1820,  immedi- 
ately preceding  her  death,  she  was  in  a  hopeless  con- 
dition, from  the  effects  of  a  cancer  which  had  been 
pronounced  incurable  by  her  physician,  and  which  was 
rapidly  hurrying  her  to  the  grave.  And  that  during 
this  period,  while  she  was  mostly  confined  to  her  bed, 
sufifering  excruciating  pains,  and  enduring  great  mental 
prostration,  Daniel  had  many  secret  and  confidential 
interviews  with  his  sister,  and  at  one  time  carried  her  in 
a  sleigh  to  his  own  house,  where  some  writings  were 
executed ;  presumably,  the  releases  in  question.  A  wit- 
ness testified  to  having  heard  her  say  to  Daniel,  that  he 
had  compelled  her  to  sign  papers  against  her  will,  and 
she  was  very  sorry  for  it. 

The  learned  judge  before  whom  the  case  was  brought 
to  a  hearing  at  special  term  (Barculo,  J.),  made  a  decree 
in  favor  of  the  plaintiffs,  setting  aside  the  release,  as 
having  been  obtained  by  undue  influence.  The  general 
term,  however,  upon  a  rehearing,  reversed  this  decree, 
and  dismissed  the  plaintiff'  bill,  with  costs,  without 
prejudice  to  the  pending  actions  of  ejectment;  where- 
upon, the  plainti^  took  this  appeal. 

Noyea,  for  the  appellants. 
WUkm,  for  the  respondents. 

Gridlby,  J.— On  the  2d  day  of  April  1804,  Dederick 
Shafer  made  his  last  will  and  testament^  by  which  he 
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devised  to  his  three  sons,  Dederick,  Daniel  and  Fredericky 
the  three  farms  on  which  they  then  resided;  and  be* 
queathed  to  his  daughter  a  legacy,  the  interest  of  which 
he  directed  to  be  paid  to  her  annually,  by  his  executors. 
The  testator  died  in  1807,  leaving  the  will  unrevoked 
and  in  fiill  force.    In  the  winter  of  1820,  the  three  sons 
concluded  to  release  to  each  other  the  remainders  in  the 
farms  they  respectively  occupied  under  the  will  of  their 
father;  in  which  release,  their  sister,  Elizabeth  Sears, 
was  induced  to  unite,  on  the  ground,  as  was  stated  on 
the  face  of  the  release,  of  a  conviction  that  it  was  the  in- 
tention of  the  testator,  to  devise  an  estate  in  fee^^impley 
instead  of  a  life-estate.    The  release  in  question  in  the 
present  suit  was  executed  to  Frederick  Shafer,  under 
whom  the  defendants  claim  title ;  and  the  plaintiff  SM 
the  heirs-at-law  of  Elizabeth  Sears,  who  filed  their  bill  to 
set  aside  the  release,  on  the  ground  that  it  was  procured 
by  fraud  and  undue  influence.    The  cause  was  brought 
to  a  hearing  before  Mr.  Justice  Barculo,  at  a  special 
term,  who  granted  the  relief  sought  by  the  bill.    A.  re- 
*  979  1  ^^^^^S  *WQ3  had,  and  the  supreme  court  in  the 
-*  second  district  reversed  the  decree  of  Justice 
Barculo;  bu{  without  prejudice  to  the  right  of  the 
plaintiffs  to  prosecute  an  ejectment,  at  law,  to  recover  the 
remainder,  to  which  they  preferred  their  claim.    From 
that  decision  the  plaintiffs  have  appealed  to  this  court 

It  is  not  our  purpose  to  go  into  a  detailed  Examination 
of  the  voluminous  mass  of  evidence  contained  in  the 
case,  but  simply  to  state  some  general  propositions  of 
fact,  which  we  regard  as  established  by  the  testimony, 
and  which  are  abundantly  sufficient  to  authorize  a  court 
of  equity  to  grant  the  relief  sought  by  the  bill. 

A  court  of  equity  interposes  its  benign  jurisdiction,  to 
set  aside  instruments  executed  between  persons  standing 
in  the  relations  of  parent  and  child,  guardian  and  ward, 
physician  and  patient,  solicitor  and  client,  and  in  various 
other  relations  in  which  one  party  is  so  situated  as  to 
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exercise  a  controlling  influence  over  the  will  and  con- 
duct and  interests  of  another.  In  some  cases,  undue 
influence  will  be  inferred  from  the  nature  of  the  trans- 
action alone ;  in  others,  from  the  nature  of  the  transac- 
tion, and  the  exercise  of  occasional,  or  habitual,  influence. 
The  following  authorities  will  show  the  existence  of  the 
principle,  and  the  character  and  degree  of  influence 
against  which  the  court  will  relieve.  {Qubome  y.  BaV' 
sham,  2  Beav.  75;  Hill  on  Trustees  156,  157,  158,  159, 
162;  Deni  v.  Bennet,  7  Simons  539;  Story's  Eq.  Jur.  §§ 
30a-324;  Wood  v.  Daumea,  15  Ves.  120;  Husnienin  v. 
Ba9dy,  14  Id.  273.) 

L  The  relation  which  the  Shafers,  who  procured  the 
execution  of  the  release,  bore  to  Elizabeth  Sears,  was 
that  of  brother;  they  were  executors  of  their  father's 
will,  and  the  trustees  of  the  legacy  bequeathed  to  her; 
and  were  the  habitual  and  confidential  advisers  of  their 
sister,  who  was  then  a  widow,  and  in  ill  health.  It  is 
scarcely  possible  to  imagine  a  more  intimate  and  influ- 
ential relation  than  that  held  by  Daniel,  one  of  the 
brothers,  toward  his  sister,  at  the  time  when  the  release 
was  executed.  She  was  accustomed  to  rely  on  his  ad- 
vice, in  all  her  business  matters,  and  to  follow  it  im- 
plicitiy.  This  influence  on  the  one  side,  and  a  yielding 
compliance  on  the  other,  was  increased  by  the  circum- 
stances *in  which  Mrs.  Sears  was  placed  during  ^ 
the  last  part  of  her  life.  She  was,  habitually,  of  '• 
an  uncommonly ''  mild  and  amiable  character,  and  in 
cases  of  difficulty,  very  yielding  in  her  disposition.'' 
During  the  winter  of  1820,  immediately  preceding  her 
death,  she  was  in  a  hopeless  condition,  from  the  effects 
ci  a  cancer,  which  had  been  pronounced  incurable  by 
her  physician,  and  which  was  rapidly  hurrying  her  to 
the  grave.  During  this  period,  while  she  was  mostiy 
confined  to  her  bed,  suffering  excruciating  pains,  and 
enduring  great  mental  prostration,  Daniel  had  many 
secret  and  confidential  interviews  with  his  sister,  and  at 
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one  time,  carried  her  in  a  sleigh  to  his  own  house,  where 
some  writings  were  executed.  It  is  not  clear  from  ihe 
evidence,  whether  the  release  in  question  was  executed 
there  or  not 

Now,  we  can  only  conjecture,  what  was  the  subject  of 
the  most  of  those  secret  interviews,  because  her  own  con- 
fessions to  her  nurse,  which  are  detailed  in  the  case,  are 
not  evidence  in  favor  of  her  children.  But  there  is  one 
interview  which  was  in  part  overheard  by  a  witness, 
which  gives  us  a  clue  to  the  others.  Mary  Sears  testi- 
fies as  follows :  "  I  was  in  the  room,  when  her  brother 
came  in,  and  I  went  down  stairs,  and  left  him  with  my 
stepmother,  and  after  he  had  been  there  some  time,  I 
went  up  stairs  again,  to  go  into  the  room,  and  the  door 
was  standing  a  little  open  and  I  heard  her  speaking 
quite  loud  for  her,  in  such  a  feeble  state,  which  induced 
me  to  stand  a  moment  at  the  door  to  hear ;  and  I  heard 
her  tell  him,  that  she  was  not  willing  to  sign  any  more 
papers ;  that  he  had  compelled  her  to  sign  those  papers 
that  she  had  signed  before,  against  her  will,  and  she  was 
very  sorry  for  it ;  and  he  appeared  to  be  quite  out  of 
humor."  We  are  not  advised  of  any  other  papers,  which 
she  executed  during  this  period,  than  the  release  in  ques- 
tion ;  and  we  are  justified  in  believing,  that  this  conver- 
sation had  reference  to  some  one  of  the  releases  executed 
to  her  brothers,  during  that  winter. 

II.  The  release  (though  a  pecuniary  consideration 
appears  upon  the  face  of  the  deed)  is  conceded  to  have 
been  granted  without  any  other  consideration  than  a 
belief  that  it  was  the  intention  of  the  testator  to  devise 
♦  97 J.  1  ^^  ©state  of  inheritance  *instead  of  an  estate  for 
•^  life,  and  a  desire  upon  her  part  to  eflfectuate  that 
intention.  The  releases  were  prepared  beforehand,  and 
probably  as  early  as  November  1819,  judging  by  the 
date  of  that  executed  to  Daniel,  which  is  in  November 
1820,  some  four  months  after  the  death  of  Mrs.  Sears. 
Now,  November  is  the  time  when  she  went  to  New  York 
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to  take  surgical  advice  in  relation  to  her  disease,  and 
when  she  returned  with  the  information  that  the  cancer 
was  incurable.  The  release  was,  doubtless,  then  pre- 
pared, with  a  blank  for  the  year,  which  was  afterwards 
filled  up,  without  altering  the  month.  It  is  not  clear, 
that  Mrs.  Sears  understood  the  full  eflfect  of  the  paper 
she  executed ;  she  could  not  read  or  write  English,  and 
though  it  is  said  by  the  widow  of  Daniel,  that  the  paper 
was  read  over,  before  it  was  executed,  yet  the  witness 
was  so  far  advanced  in  years,  and  her  memory  so  feeble, 
that  but  little  reliance  can  be  placed  on  the  accuracy  of 
her  recollection;  she  herself  says,  that  though  she  thinks 
she  and  her  husband  signed  the  release,  at  the  same 
time,  yet  "  it  appears  Wee  a  dreom,  to  Jier.*'  And  if  we 
should  suppose  it  to  have  been  read  over  in  her  pres- 
ence, how  accurately  she  comprehended  the  technical 
language  of  the  instrument,  in  her  feeble  state  of  body 
and  mind,  and  with  her  imperfect  knowledge  of  the 
English  language,  it  is  impossible  to  conjecture.* 

III.  The  conduct  of  the  grantees  in  those  releases  is 
indicative  of  a  want  of  confidence  in  their  validity. 
They  were  not  put  on  record,  till  after  the  year  18^, 
and  just  before  the  death  of  the  tenants  of  the*  life- 
estates.  The  arrangement,  too,  between  Frederick  Shafer 
and  Jacob  his  brother,  and  the  execution  of  bonds  by 
the  defendant  to  Jacob,  to  pay  eight  hundred  dollars, 
^provided  Jacob  should  indemnify  them  against  the 
claims  of  the  heirs  of  Elizabeth  Sears,  to  the  farm," 
affords  strong  proof  that  there  were  great  doubts,  enter- 
tained by  the  parties,  of  the  validity  of  those  releases. 

IV.  Another  striking  feature  of  the  transaction  in 

■  It  b  well  settled,  that  where  parties  occupy  a  confidential  vtlatioB  to  each 
other,  a  contract  between  them  mnst  be  afflrmativtlif  shown  to  be  fair  and 
last,  and  not  procured  by  frand  or  nndne  influence.  Siemon  o.  Wilson,  3 
Edm.  Ch.  86 ;  Fish  v.  Miller,  Hoff.  Ch.  367  ;  Bergen  v.  Vdall,  31  Barb.  9 ; 
Qould  9.  Gould,  86  n>id.  270  ;  Comstock  v.  Comstodc,  57  Had.  459 ;  Bom 
V.  Boss,  6  Hun  80. 
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question  is,  that  the  remainder  which  Mrs.  Sears  was 
induced  to  release  was  the  inheritance  of  her  children, 
^  ^  -  and  could  not,  in  the  ordinary  ^course  of  things 
-'  be  enjoyed  by  her ;  she  was,  at  the  time,  a  hope- 
less invalid,  hastening  Jbo  the  grave,  under  the  efiTect  of  a 
most  painful  malady,  and  with  only  a  few  months  of  life 
before  her.  Could  she  expect  to  survive  her  brothers, 
and  enjoy  the  estate  she  was  releasing?  And  does  it 
comport  with  the  instincts  of  m&temal  love,  to  strip  her 
children  of  their  legal  rights,  and  cut  them  oflf  from  their  , 
inheritance  ?  And  would  it  not  require  the  application 
of  powerful  motives  to  a  mother's  heart,  to  induce  her  to 
surrender  to  her  brother,  the  pittance  which  the  law  had 
given  to  her  children?  It  does  not  appear,  that  there 
was  any  other  proof  of  the  intention  of  the  testator,  than 
what  was  derived  from  the  language  of  the  will  itselfi 
which,  by  a  fixed  legal  construction,  gave  only  a  life- 
estate  to  the  devisees. 

V.  The  respondents  have  made  a  point  that  the  court 
will  hold  the  plaintiflfe  barred  by  lapse  of  time,  in  analogy 
to  the  statute  of  limitations ;  and  it  is  said,  that  Mrs.  Sears 
died  in  July  1820,  and,  therefore,  that  twenty-six  years 
elapsed  before  the  bill  was  filed.  It  is  suflScient  to  say  to 
that  argument,  that  there  is  no  such  ground  assumed  in 
the  defendants'  answer,  and  if  there  had  been,  then, 
there  is  no  evidence  that  the  fraudulent  procurement  ot 
the  release  was  known  to  the  plaintiffs,  till  they  were 
placed  on  record,  and  less  than  five  years  elapsed  from 
that  eve^t,  before  the  filing  of  the  biU.  By  the  51st  sec- 
tion of  the  title  of  the  revised  statutes,  "Of  the  Hme  of 
(xmimencing  actions,^^  it  is  provided,  that,  "bills  for  relief 
on  the  ground  of  fraud,  shall  be  filed  within  six  years 
after  the  discovery,  by  the  injured  party,  of  the  facts  con- 
stituting the  fraud."  This  bill  was  filed  within  that 
period;  this  circumstance  seems  to  afford  a  sufSdent 
answer  to  the  objection.' 

*  Erickson  v.  Qoinn,  47  N«  T.  410 
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The  decree  of  the  supreme  court  at  general  term  should 
be  reversed,  and  the  decree  made  at  the  special  term 
affirmed,  with  costo  in  the  court  below. 

Decree  reversed,  and  that  of  the  special  term 
affirmed. 


♦Jermain  v.  Dennkton.  [  *  276 

Entries  in  ba/nk-books. 

Entries  in  the  books  of  a  bank,  and  in  the  pass-book  of  a  customer,  who  was 
the  maker  of  a  note  held  by  it,  whilst  the  bank  was  the  holder  of  the  note, 
are  competent  evidence  to  prove  payment  thereof,  in  a  suit  by  a  subsequent 
transferree  of  the  note.' 

Jflrmain  «.  Worth  e<  a/.,  5  Den.  84S,  ceTersed* 

Appeal  from  the  final  judgment  of  the  Supreme  Court, 
in  favor  of  the  plaintiff,  entered  upon  the  report  of  a 
referee.    (Reported  below,  5  Den.  342.) 

This  was  an  action  of  asmmpsit  by  the  indorsee  of  a 
promissory  note  against  the  maker  and  indorser.  The 
maker,  William  J.  Worth,  died,  after  judgment  below, 
and  this  appeal  was  taken  by  Denniston,  the  indorser. 

On  the  trial  of  the  case,  before  a  referee,  it  appeared, 
that  the  defendant,  Denniston,  was  the  indorser  of 
William  J.  Worth's  note  for  $7000,  dated  February  17th, 
1840,  payable  to  Denniston's  order,  three  months  after 
date,  at  the  Watervliet  Bank.  The  note  belonged  to  the 
bank;  it  was  protested  for  non-payment  at  maturity, 
and  continued  to  be  held  by  the  bank,  until  after  its 
failure,  when  it  passed  into  the  hands  of  the  plaintiff, 
but  in  what  manner,  or  for  what  consideration,  was  not 

1  See  Foster  v.  Beals,  21  N.  Y.  250^1. 
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shown.  The  action  was  brought,  in  pursuance  of  the 
statute,  against  the  maker  and  indorser;  the  plaintiff 
sought  to  charge  the  defendant  as  indorser.  The  case  was 
tried  before  a  referee ;  after  proof  of  the  note,  indorse- 
ment and  protest,  the  plaintiff  rested.  The  defendant 
offered  to  produce  in  evidence  the  books  of  the  bank 
and  the  pass-book  of  the  defendant  Worth,  kept  with 
the  bank,  and  by  the  bank — ^the  entries  in  the  books  and 
pass-book  all  made  while  the  bank  owned  the  note : 

1.  To  prove  actual  payment  of  the  note  to  the  bank, 
before  it  was  transferred,  and  after  it  was  due. 
*  977  1  *^"  "^^  prove  that,  at  the  time  the  note  was 
-■  due.  Worth  had  a  balance  in  his  favor,  sufficient 
to  pay  the  note,  on  th^  books  of  the  bank,  and  in  the 
hands  of  the  bank. 

8.  That  when  the  note  became  due,  it  was  actually 
charged  to  Worth,  in  his  account  with  the  bank,  in  part 
payment  of  a  balance  due  from  the  bank  to  Worth,  on 
his  deposit  account,  and  the  note  retained  merely  as 
evidence  of  such  charge. 

4.  That  at  the  time  the  bank  parted  with  the  note,  it 
was  actually  indebted  to  Worth  for  money  deposited,  to 
an  amount  greater  than  the  note. 

5.  That  on  a  settlement  between  the  bank  and  Worth, 
before  the  transfer  of  the  note  to  the  plaintiff,  the 
account  of  Worth  with  the  bank,  including  the  note  in 
question,  was  settled,  and  a  balance  struck  in  favor  of 
Worth,  on  the  books  of  the  bank,  and  on  his  pass-book, 
of  $150.46. 

The  counsel  of  the  plaintiff  objected  to  the  admission 
of  the  books  in  evidence,  and  the  referee  excluded  the 
evidence;  to  which  decision  the  defendants  excepted* 
The  referee  reported  a  judgment  in  fevor  of  the  plain- 
tiff, for  the  amount  of  the  note ;  and  the  supreme  court 
having  denied  a  motion  to  set  aside  the  report,  and 
judgment  having  been  perfected  thereon,  the  defendant 
took  this  appeal. 
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BeynoidSf  for  the  appellant 
Thber^  for  the  respondent 

RxjGGLES,  C.  J.  (after  stating  the  fewrts.) — ^The  referee 
erred  in  excluding  this  evidence.  Conceding  it  to  be 
settled  in  this  state,  that  mere  declarations  made  by  the 
holder  of  a  promissory  note,  while  he  is  the  holder  and 
owner,  are  not  admissible  against  one  to  whom  it  is 
subsequently  transferred  for  value,  after  due,  yet  the 
evidence  ofifered  should  have  been  admitted.  The  evi- 
dence was  more  than  the  declaration  of  the  holder  and 
owner ;  the  entries  offered  were  his  act,  and  operated  as 
an  actual  acquittance  and  discharge  of  the  debt  due  on- 
the  note.  The  learned  judge  who  delivered  the  opinion 
of  the  supreme  court,  affirming  the  decision  of  the 
referee  (Whittlesey,  J.),  thought  the  offer  was  ambig- 
uous; and  that  no  evidence  was  offered  to  prove  the 
time  of  making  the  entries,  except  the  books  themselves. 
But  this  does  not  seem  to  be  the  true  meaning  of  the 
defendant's  proposition ;  it  should  be  understood,  as  an 
offer  to  prove,  by  some  competent  evidence,  that  the 
entries  were  made,  while  the  bank  held  and  owned 
the  note.  It  is  not  necessary,  therefore,  upon  this  con- 
struction of  the  offer,  to  say,  whether  the  pass-book, 
when  produced,  may  or  *may  not  have  been  _  ^ 
primd  facte  evidence  that  the  entries  were  made,  '• 
at  the  time  of  their  date.  The  offer,  according  to  a  fair 
construction  of  it,  was  to  show  that  they  were  made 
while  the  bank  owned  the  note. 

The  entries  made  by  the  officers  of  the  bank  in  the 
pass-book  kept  between  the  bank  and  its  customer,  are 
the  customer's  vouchers  for  payments,  deposits  and  other 
transactions  with  the  bank ;  they  are  made  by  the  bank, 
and  delivered  to  the  customer,  for  his  safety,  and  as  writ- 
ten evidence  of  the  facts  appearing  by  the  entries. 
When  a  customer,  having  deposits  in  a  bank,  credited  on 
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his  pass-book,  is  charged  with  his  note,  the  charge  is  an 
appropriation  by  the  bank  of  so  much  of  its  customer's 
money  in  payment  and  satisfaction  of  the  note ;  it  extin- 
guishes the  debt ;  and  the  note  is,  thenceforth,  Jv/nchis 
officio.  As  against  a  subsequent  holder  of  the  note,  who 
acquires  it  after  due,  it  is  equivalent  to  a  receipt  in  fiill 
by  the  bank,  indorsed  on  the  note,  such  subsequent 
holder  being  chargeable  with  notice  of  the  equities  ex- 
isting between  the  bank  and  the  previous  parties.  The 
case  of  Paige  v.  Oagmin  (7  Hill  361)  went,  to  say  the  least, 
quite  far  enough,  in  rejecting  the  parol  declarations  of 
the  previous  holder  against  one  who  subsequently  aQ- 
quired  the  note  after  due.  But  admitting  that  doctrine  to 
its  fullest  extent,  it  cannot  apply  to  this  case,  nor  to  any, 
where  the  previous  holder,  while  he  owned  the  note,  put 
into  the  hands  of  the  maker,  in  the  usual  course  of  busi- 
ness, written  evidence  of  its  payment  and  discharge. 
Such  written  evidence  may,  it  is  true,  be  impeached  or 
contradicted  by  the  subsequent  holder,  but  the  burden 
of  impeaching  or  contradicting  it  rests  upon  him. 

If,  therefore,  the  offer  is  to  be  understood  here,  as  it 
was  by  the  court  below,  I  am  of  opinion,  that  the  referee 
erred  in  rejecting  it  as  evidence ;  and  that,  if  no  suspi- 
cious circumstance  appeared  on  its  face,  leading  to  a 
belief  that  the  entries  were  not  made  at  the  time  of  their 
date,  it  should  be  regarded  as  primd  fade  evidence  that 
the  note  was  paid,  before  it  went  out  of  the  hands  of  the 
bank.  It  is  unnecessary  to  notice  the  other  points  made 
*  07Q  1  ^y  ^®  appellant.  *The  judgment  against  the 
-■  appellant  in  the  supreme  court  must  be  re- 
versed, and  a  new  trial  ordered  as  to  him. 

Judgment  reversed,  and  new  trial  awarded 

ObidleYi  J.|  dissented. 
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PlBBRBPONT  etoLv.  BaRNARD. 

Parol  license. — Statute  of  Frauds. 

A  peiol  Moenie  to  eat  and  cany  away  standing  timber,  when  ihlly  ezecatad, 
•  befbre  rerocation,  passes  the  title  to  the  lumber,  though  the  contract  between 

the  parties  provide,  that  no  timber  shall  be  cut,  "  without  the  consent  or 

approbation  of  the  vendor,  in  writing;  such  parol  license  is  a  good  defence 

to  an  action  of  trover  for  the  lumber. 
A  parol  license  to  cot  and  cany  away  standing  timber,  is  not  within  the  slat- 

«te  of  frauds,  and  when  iiillj  executed,  is  irrevocable. 
Pierrepont  v.  Barnard,  5  Barb.  364,  overruled. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  fifth  district,  where  a  judgment  in  favor  of  the 
plaintiffs,  in  a  case  tried  before  the  court,  without  a  jury, 
had  been  affirmed.  (Reported  below,  after  a  former 
trial,  5  Barb.  364.) 

This  was  an  action  of  trover,  brought  by  William  0, 
Pierrepont,  and  others,  executors  of  Hezekiah  B.  Pierre- 
pont,  deceased,  against  Barnard,  the  defendant,  for  a 
large  quantity  of  pine  lumber  and  logs,  alleged  to  have 
been  converted  by  the  defendant  to  his  own  use.  The 
declaration  was  in  the  usual  form,  and  the  defendants 
pleaded  the  general  issue.  On  the  first  trial  of  the  cause, 
the  defendant  had  a  verdict,  which  was  set  aside  by  the 
general  term,  and  a  new  trial  awarded. 

On  a  second  trial  of  the  cause,  before  Pbatt,  J.,  with- 
out a  jury,  the  plaintifis  gave  in  evidence  a  contract, 
under  seal,  bearing  date  the  1st  August  1840,  whereby 
William  0.  Pierrepont,  one  of  the  executors  of  Hezekiah 
B.  PieiTepont,  deceased,  covenanted  and  agreed  to  con- 
vey to  John  R.  Woodworth  and  Hiram  A.  Woodworth, 
lot  No.  155,  in  the  town  of  Richland,  in  Oswego  county, 
containing  150  acres,  in  consideration  of  the  payment 
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*  5R0  1  ^^  *^®  ^^^  ^^  $5530,  in  three  equal  annual  ♦in- 
-^  stalments,  with  interest 

The  contract  provided,  that  the  parties  of  the  second 
part  would  not  quit  or  abandon  the  premises,  nor  sell  or 
assign  the  contract,  or  their  betterments,  nor  cut  or  sufifer 
to  be  cut,  for  sale,  any  timber  from  the  said  land,  with- 
out the  consent  or  approbation  of  the  said  party  of  the 
first  part,  or  his  attorney,  first  had  and  obtained  in 
vnitmg;  nor  commit  any  waste,  actual  or  permissive, 
upon  said  premises.  There  was  also  a  stipulation  for  sf 
renewal  of  the  contract,  for  another  term  of  three  years, 
if  the  interest  should  be  punctually  paid — ^the  Wood- 
worths  to  cut  no  timber,  without  paying  down  one- 
fourth  of  the  whole  amount  due  at  the  time,  and  obtain- 
ing permission  therefor  as  therein  stipulated.  The  chief 
value  of  the  lands  consisted  in  the  timber  standing 
thereon.  There  were  two  indorsements  of  payments  on 
the  contract,  one  dated  the  7th  January  1842,  for  $1500; 
and  the  other,  4th  February,  for  $300. 

The  contract  was  made  by  William  C.  Pierrq)ont,  in 
pursuance  of  the  following  clause  in  his  father^s  will : 
''  I  desire  that  the  sale  and  settlement  of  my  lands  in  the 
northern  and  northwestern  parts  of  the  state  of  New 
York,  may  be  sedulously  and  vigorously  attended  to  and 
prosecuted ;  and  to  facilitate  the  same,  I  direct  that  the 
separate  signatures  of  either  of  my  sons,  being  executor 
as  aforesaid,  to  contracts  or  articles  of  agreement 
for  the  sale  of  any  lands  situate  in  either  of  the 
counties  of  Oswego,  Jefferson,  Lewis,  St  Lawrence  and 
Franklin,  to  actual  settlers,  shall  be  sufficient ;  and  that 
contracts  or  articles  of  agreement,  so  signed,  shall  be  as 
valid  and  binding  as  if  executed  by  all  the  executors." 

It  was  shown,  on  the  part  of  the  plaintiff,  that  the 

lumber  mentioned  in  the  declaration  was  manufactured 

from  logs  cut  by  the  Woodworths,  on  lot  No.  155,  in  the 

*  QQ1  1  ^^*^^  ^^  ^^^'    *^^  August  of  that  year,  the 

^  manufactured  lumber,  and  about  350  unsawn 
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logs,  was  levied  upon  by  the  sheriff  of  Oswego  county,  at 
the  saw-mill  of  the  Woodworths,  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  against  them,  in  favor  of 
the  defendant,  Barnard,  who  purchased  the  property  at 
the  sheriff's  sale,  with  notice  that  it  was  claimed  by  the 
plaintiffs,  whose  agent  forbade  the  sale.  The  value  of 
the  lumber  was  $2660. 

The  defendant  gave  evidence  tending  to  show  a  parol 
license  from  William  C.  Pierrepont,  to  cut  the  timber 
in  question  from  lot  No.  156,  in  the  winter  of  1843. 
♦The  learned  judge,  however,  subsequently  ex-  -  ^ 
eluded  the  evidence  of  a  parol  license,  holding  '■ 
that  nothing  but  a  license  in  writing  would  constitute  a 
defence  to  the  action ;  to  which  an  exception  was  taken. 
The  plaintiffs  had  a  judgment  for  the  value  of  the  lum- 
ber and  logs ;  which  having  been  affirmed  at  general 
term,  and  a  motion  for  a  new  trial  denied,  the  defendant 
appealed  to  this  court 

jStS,  for  the  appellant 

Com^ock,  for  the  respondents. 

Welles,  J. — ^The  defence  interposed  at  the  ^  ^  ^^ 
trial  was  excluded  solely  on  the  ground,  that  ^ 
the  license  to  the  Woodworths,  to  cut  the  trees  and  tim- 
ber, from  which  the  lumber  in  question  was  manufac- 
tured, was  not  in  writing.  We  are  to  assume,  that  a 
parol  license  was  proved,  because  evidence  was  given  on 
that  subject,  sufficient  to  have  been  submitted  to  a  jury, 
and  which  would  have  probably  justified  a  finding  of 
the  fact,  that  a  parol  license  had  been  given,  and  that 
the  timber  had  been  taken  in  pursuance  of  it  It  ap- 
pears by  the  bill  of  exception,  that  after  the  evidence 
had  been  given,  his  honor,  the  justice,  then  decided, 
that  the  facts  thus  proved,  going  to  show  a  parol  licensOi 
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were  not  admissible,  on  the  giound,  ihst  nothing  but  a 
license  in  writing  would  Mnrtitiite  a  sufficient  defence, 
and  ihonapon  excluded  the  said  evidence;  Ho 
wlikli  decision  the  counsel  for  the  d^endant  ex- 
cepted. The  title  to  the  land  upon  which  the  trees  grew 
and  stood,  from  which  the  lumber  was  made,  was  admit- 
ted to  have  been  in  the  plaintiffs.  The  Wood  worths  held 
the  land  under  a  written  contract,  with  one  of  the  plain- 
tifis,  for  its  purchase,  in  which  they  covenanted  not  to 
cut,  or  suffer  to  be  cut,  for  sale,  any  timber  from  the 
land,  without  the  consent  of  the  vendor  first  had  and 
obtained  in  writing. 

The  question  to  be  decided  is,  whether,  after  the  par- 
ties have  mutually  agreed  to  depart  from  the  provisions 
of  the  written  agreement,  as  to  what  kind  of  consent 
should  justify  the  vendees  in  cutting  the  timber,  or  how 
such  consent  should  be  manifested,  the  latter  shall  be 
protected  in  what  they  have  done  under  the  new  agree- 
ment, after  the  same  has  been  completely  exe^^uted, 
without  any  dissent  or  revocation  on  the  part  of  the 
vendors. 

There  are  some  provisions  in  the  contract  upon  which, 
perhaps,  it  might  be  argued,  that  the  vendees  had  an  im- 
plied consent  of  the  vendors  to  enter  and  make  improve- 
ments, and  cut  timber  for  the  purpose  of  improving  the 
land.  The  prohibition  is  of  cutting  timber  for  sale;  the 
evidence  is  clear,  that  the  timber  was  in  fact  cut  for  such 
purpose.  The  case,  however,  in  my  judgment,  is  no 
stronger  for  th^  plaintiflfe,  than  if  the  contract  had  been 
simply  for  the  sale  of  the  land,  with  a  covenant  to  con- 
vey upon  full  payment  of  the  purchase-money,  and  con- 
taining no  provision  whatever,  either  express  or  implied, 
authorizing  the  vendees  to  take  possession,  or  to  cut  tim- 
ber for  any  purpose.  Under  such  a  contract  the  vendees 
would  be  trespassers,  by  cutting  timber  or  entering  upon 
the  land ;  nor  would  an  express,  unqualified  provision 
in  the  contract,  prohibiting  such  acts,  superadd  anything 
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to  the  rights,  liabilities  or  obligaticHis  of  either  party. 
The  most  that  can  be  said  of  a  provisicm  that  the  ven- 
dees should  not  cat  timber  without  a  written  consent  is, 
that  they  might  do  it,  with  such  consent ;  and,  probably, 
no  one  would  oontaod,  tii«t  they  tm^uld  be  tprvqiWigBnm^ 
with  a  written  consent,  in  either  of  the  sappotad  mam, 
In  the  further  consideration  of  Uie  question,  therefore, 
the  provisions  of  the  contract,  in  reference  *to  p  ^  a^^ 
the  consent  to  cut  timber  for  sale,  and  those  from  '- 
which  an  implied  right  to  take  possession  and  cut  timber 
for  the  purpose  of  improving  the  premises  might  be 
claimed,  may  be  laid  out  of  view ;  and  the  question 
treated  as  if  it  arose  upon  a  contract  simply  for  the  sale 
of  the  land,  with  a  covenant  to  convey  upon  payment 
of  the  purchase-money. 

What,  then,  is  the  effect,  in  such  a  case,  of  a  parol 
agreement  or  license  by  the  vendor  to  the  vendee,  to 
alter  and  cut  timber  of  a  particular  description  or 
quantity,  and  to  take  the  same  awc^  and  convert  it  to 
his  own  use,  after  such  license  has  been  acted  on  and 
completely  performed  and  executed  ?  In  answering  this 
question,  it  is  important  to  understand  and  bear  in 
mind,  the  distinction  between  a  license,  and  an  ease- 
ment or  right  of  permanent  occupancy  of  the  land. 
Chancellor  Kent,  in  his  commentaries  (3  Kent's  Com. 
452),  says,  ''the  modern  cases  distinguish  between  an 
easement  and  a  license ;  a  claim  for  an  easement  must 
be  founded  upon  grant,  by  deed  or  writing,  or  upon  pre- 
scription, which  supposes  one;  for  it  is  a  permanent 
interest  in  another's  land,  with  a  right  at  all  times  to 
enter  and  enjoy  it ;  but  a  license  is  an  authority  to  do  a 
particular  act,  or  series  of  acts,  upon  another's  land, 
without  possessing  any  interest  therein ;  it  is  founded  in 
personal  confidence,  and  is  not  assignable."  The  learned 
commentator  adds,  that  ''this  distinction  between  a 
privilege  or  easement,  carrying  an  interest  in  land,  and 
requiring  a  writing,  within  the  statute  of  frauds,  to  sup- 
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port  it,  and  a  license,  which  may  be  by  parol,  is  quite 
subtle,  and  it  becomes  quite  difficult,  in  some  of  the 
cases,  to  discern  a  substantial  difference  between  them/' 
He  then  refers  to  several  decided  cases,  and  concludes  as 
follows :  "  The  decision  in  Cook  v.  Steams,  narrows  the 
limits  assigned  to  a  parol  license,  while  on  the  other 
hand,  the  cases  of  Ricker  v.  Kelly ,  and  Clement  v.  Dwrgin, 
seem  to  approach  the  more  questionable  doctrine  in 
Wood  V.  Lake"  In  the  latter  case  (Sayer  3),  it  was  held, 
that  a  parol  agreement  for  the  liberty  to  stack  coal  upon 
any  part  of  the  dose  of  another  for  seven  years,  was 
valid. 

The  case  of  Cook  v.  Stearns  (11  Mass.  633)  was  trespass 
^  _  *qvxire  dausum  fregU,  and  digging  up  the  soil  of 
J  the  plaintiff's  land ;  the  defendant  justified  the 
trespass,  under  a  parol  license  or  consent  from  a  former 
owner  of  the  plaintiff's  land,  to  enter  and  dig,  Ac.,  for 
the  purpose  of  repairing  a  mill-dam,  a  part  of  which 
was  on  the  plaintiff's  close,  claiming  a  right,  under  such 
parol  consent  of  the  former  owner,  to  enter  upon  the 
plaintiff's  land,  and  of  digging  up  the  soil,  whenever 
necessary  for  the  purpose  of  repairing  the  dam  and 
bank.  The  court  overruled  the  defence ;  and  Parker, 
C.  J.,  in  giving  the  opinion  of  the  court,  says:  "A 
license  is,  technically,  an  authority  to  do  some  one  act, 
or  a  series  of  acts,  on  the  land  of  another,  without  pass- 
ing any  estate  in  the  land ;  such  as  a  license  to  hunt  in 
another's  land,  or  cut  dovm  a  certain  nwmber  of  frees. 
These  are  held  to  be  revocable,  when  executory,  unless  a 
definite  time  is  fixed,  but  irrevocable,  when  executed." 

In  the  case  of  Mumford  v.  Whitney  (15  Wend.  380), 
which  contains  an  able  review  of  many  of  the  conflict- 
ing cases,  Savage,  C.  J.,  cites  with  i^probation  the  case 
of  Cook  V.  Steams  (svpra),  and  the  views  of  Chancellor 
Kent  above  extracted:  he  says,  "much  of  the  discrep- 
ancy may  have  arisen  from  the  different  ideas  attached 
to  the  word  license.  If  we  understand  it  as  Chancellor 
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Kent  defines  it,  it  seems  to  me,  there  can  be  no  difficulty ; 
it  is  an  authority  to  do  a  particular  act  upon  another's 
land ;  is  foun'ded  in  personal  confidence,  and  is  not  as- 
signable. For  example,  A.  agrees  with  B.,  that  B.  may 
hunt  or  fish  on  A.'s  land ;  A.  thereby  gives  B.  a  license 
for  that  purpose.  This  gives  B.  no  interest  in  the  land ; 
he  cannot  authorize  any  other  person  to  go  upon  the 
land ;  it  is  a  personal  privilege  to  B.  alone.  If,  after  A. 
has  given  his  consent,  and  before  B.  has  entered  upon  his 
land,  A.  changes  his  mind,  he  has  a  right  to  do,  and  for- 
bid B.  from  entering  upon  his  land  for  the  specified  pur- 
pose. The  license  is  thus  far  executory,  and  may  be 
revoked  at  pleasure ;  if  B.  afterwards  enters,  he  is  a  tres- 
passer. If,  however,  B.  enters,  before  any  revocation  of 
the  license,  the  license  is  then  executed,  and  it  is  not 
competent  for  A.  to  revoke  it,  and  make  *B.  a  p  #  o^^ 
trespasser.  This  doctrine  is  applicable  only  to  •■ 
the  temporary  occupation  of  land,  and  confers  no  right 
nor  interest  in  the  land." 

The  learned  chief  justice  then  proceeds  to  illustrate 
and  show  what  is  an  easement,  or  a  right  which  can 
only  be  acquired  by  a  grant  or  prescription,  as  contra- 
distinguished from  a  mere  license ;  firom  which,  and  the 
other  authorities  I  have  referred  to,  it  appears,  that  the 
marked  and  leading  distinctions  between  them  are,  that 
in  the  former,  there  is  a  permanent  interest  in  the  land, 
for  some  specified  period,  amounting  to  an  estate  in  the 
land,  which  is  assignable,  is  irrevocable,  and  gives  a 
right  at  all  times  to  enter  and  remain  in  possession,  dur- 
ing its  continuance ;  while  the  latter  is  a  mere  authority 
to  enter  upon  the  land  of  another,  for  a  temporary  pur- 
pose, and  to  do  a  particular  act,  or  series  of  acts,  upon 
the  land,  is  revocable  at  pleasure,  before  acted  on,  is  not 
assignable,  and  gives  no  estate  or  interest  in  the  land 
upon  which  the  act  or  acts  are  to  be  done.  Another 
incident  of  a  technical  license  is,  that  no  consideration 
is  necessary  to  Its  validity  as  such ;  it  should,  therefore, 
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on  that  ground,  be  distinguished  from  an  agreement, 
the  breach  of  which  would  entitle  the  party  injured  to 
an  action,  or  other  legal  remedy.  And  yet  oase^  n^tay,  I 
think,  be  imagined,  of  transactions,  which,  at  common 
law,  would  be  valid  agreements,  creating  stibstantial 
vested  rights,  but  which,  by  force  of  the  statute  of  frauds, 
would  only  have  the  effect  (so  far  as  respects  the  right 
of  either  party  to  enforce  their  execution)  of  a  mere 
license,  and  where  the  question  of  consideration  would, 
therefore,  become  immaterial.  None  of  the  cases,  pro- 
tecting parties  in  acts,  otherwise  unauthorized  or  unlaw- 
ful, on  the  ground  of  an  unrevoked  executed  license, 
treat  the  question  of  consideration  as  of  any  importance. 
A  plea  of  license,  by  way  of  justification  of  a  trespass, 
never  states  a  consideration ;  this  must  be  so,  as  a  license 
is  nothing  but  an  authority,  revocable  at  pleasure  by 
the  person  granting  it,  which  could  not  be  the  case,  in 
respect  to  a  valid  agreement  upon  sufficient  considera- 
tion. 

Applying  the  foregoing  principles  to  the  case  under 
*  9ftQ  1  ^J^sideration,  *it  seems  to  me,  to  follo\^,  that  the 
^  consent  or  agreement  of  the  vendor,  allowing 
the  Woodworths  to  enter  upon  the  land,  and  cut  and 
take  off  the  timber  in  question,  can  have  no  other  effect 
than  that  of  a  strict  license,  which  the  plaintiffs  might 
have  revoked  or  countermanded,  at  any  time  before  it 
was  executed,  and  thai  the  Woodworths,  and  those 
claiming  under  them,  must  be  protected  in  whatever 
thay  have  done  in  pursuance  thereof,  before  the  same 
was  countermanded. 

It  was  insisted  upon  the  argument  on  behalf  of  the 
respondents,  that  the  consent  under  which  the  defendant 
claims  that  the  timber  was  taken,  to  be  good,  even  as  a 
license,  must  have  been  in  writing ;  and  that  being  only 
by  parol,  it  was  void  by  the  statute  of  frauds.  If  it  had 
been  in  writing,  as  a  license  merely,  it  would  have  been 
revocablfs  before  execution,  equally  with  a  parol  license 
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If  an  agreement  in  writing,  expressing  a  suflBcient  conp 
sideration,  it  would  have  lost  its  character  of  a  mere 
license,  and  there  would  be  no  necessity  for  invoking  the 
doctrine  applicable  to  an  executed  license,  in  its  support, 
or  for  the  protection  of  acts  done  under  it,  for  it  could 
not  have  been  revoked,  would  have  been  assignable,  and 
an  action  might  have  been  sustained  for  its  violation, 
and  would  have  been  effectual  and  enforceable  at  all 
events.    Among  the  great  number  of  cases  to  be  found 
upon  the  subject,  there  is  not  one  that  I  have  met  with, 
where  this  objection  has  been  allowed  to  prevail,  although 
there  are  many  where  it  has  been  urged  and  overruled. 
In  the  case  of  Cook  v.  I^eams,  before  cited,  Ch.  J. 
Parker  puts  the  very  case  of  a  license  to  cut  down  trees 
on  the  land  of  another,  as  being  revocable,  while  it 
remains  executory,  but  irrevocable,  when  executed ;  and 
in  the  late  case  of  MiUer  v.  Auburn  and  Syracuse  Railroad 
Co.  (6  Hill  61),  it  was  held,  that  the  right  of  permanently 
occupying  one's  own'  land,  in  such  a  manner  as  to 
deprive  an  adjoining  owner  of  an  easement,  cannot  be 
acquired  under  a  parol  license,  but  was  nevertheless  a 
justification  for  acts  done  under  it,  while  unrevoked; 
and  that,  accordingly,  in  an  action  against  the  defendant, 
for  building  and  continuing  a  railroad  on  a  street  in 
front  of  the  plaintiff's  house,  *so  as  to  obstruct  -  ^ 
his  right  of  egress  and  regress,  it  was  held,  that  '■ 
the  defendant  might  give,  evidence  of  a  parol  license 
from  the  plaintiff  to  build  the  road,  and  thus  defeat  the 
claim  for  all  damages  sustained,  while  the  license  re- 
mained unrevoked. 

The  rule  is  one  having  its  foundation  in  justice  and 
good  morals,  and  is  very  much  like  that  applicable  to 
estoppels  in  pais;  a  different  one  would  be  productive  of 
great  injustice,  and  would  open  a  door  for  fraud,  imposi- 
tion and  bad  faith.  If  the  Woodworths  went  on,  in 
good  faith,  under  a  license  which  only  lacked  validity, 
according  to  the  ruling  at  the  trial,  for  the  reason  that  it 
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was  not  in  writing,  and  expended  their  money  and  labor 
in  converting  the  standing  timber  into  personal  property, 
and  manufiELctured  it  into  lumber,  thus,  probably,  quad- 
rupling its  value,  without  objection  or  dissent  on  the 
part  of  the  vendor,  the  law  is  not,  in  my  judgment,  ob- 
noxious to  the  imputation  of  allowing  the  plaintiff, 
then,  for  the  first  time,  to  come  in  with  their  dissent, 
and  reclaim  the  property,  or  recover  its  enhanced  value, 
in  an  action  of  trover  or  otherwise. 

Suppose,  in  this  case,  the  trees  cut  had  been  black 
walnut  or  mahogany,  and  the  Woodworths  had  manu- 
factured them  into  the  finest  articles  of  furniture,  thereby 
increasing  th^ir  value  a  hundred-fold,  and  had  sold  the 
furniture,  in  different  parcels,  in  a  distant  market,  the 
plaintiffs  standing  by  and  knowing  it  all,  and  not  coun- 
termanding the  license ;  can  it  be,  that  they  would  be 
permitted  to  reclaim  the  property,  or  recover  its  en- 
hanced value,  wherever  they  could  find  and  identify  it? 
Such  a  proposition  shocks  the  conscience,  by  its  bare 
statement ;  and  yet  it  is  true,  if  the  doctrine  of  the  o^nrt 
below  is  to  be  sustained.  Upon  the  same  principle,  it  T 
take  an  apple  from  my  neighbor's  tree,  by  his  consent, 
I  am  liable  in  an  action  of  trespass  for  the  value  of  the 
apple,  unless  I  have  his  license  in  vrriHng. 

If  it  should  be  said,  that  the  same  unjust  consequences 
are  liable  to  follow,  in  case  of  a  tortious  taking  of  the 
timber,  without  or  against  the  consent  of  the  owner  of 
the  land,  the  answer  is  obvious ;  the  owner,  in  such  case, 
never  consented  to  part  with  his  property,  and  though 
jj^  -  innocent  persons  might  suflFer,  he  has  ♦done 
J  nothing  to  contribute  to  their  misfortunes,  and 
it  is  a  case  where  the  maxim,  caveat  emptoVf  would  apply 
in  all  its  force.  The  rule  in  such  case  is  necessarily  a 
severe  one,  and  should  never  be  applied  in  favor  of  one 
whose  acts  and  declarations  were  designed  and  calculated 
to  induce  the  line  of  conduct  on  the  part  of  another^ 
which  the  former  seeks  to  repudiate. 
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There  are  several  answers  to  the  point  made  upon  the 
argument  by  the  respondent's  counsel,  that  the  license 
was  void  lor  want  of  consideration.  1.  It  has  been 
thown,  that  a  ocmsideration  was  not  necessary,  and  does 
not  nee^Nsarily  enter  into  the  contemplation  of  a  license, 
which  cUn  only  be  set  up  in  justification  of  acts  done  in 
pursuance  of  it.  2.  No  such  objection  was  raised  upon 
the  trial,  and  the  rejection  of  the  evidence  going  to  show 
a  Ucense,  was  put  upon  the  sole  ground  that  nothing 
but  a  written  licaiseiwould  constitute  a  defence.  If  the 
point  had  been  raised,  or  regarded  as  material  by  the 
koraed  justice  before  whom  the  cause^  was  tried,  the 
defendant  might  have  offered  further  evidence  on  the 
subject,  which  it  would  have  been  within  the  discretion 
of  the  justice  to  receiva  Under  the  ruling,  it  would 
have  been  the  merest  supererogation,  not  to  say  disre- 
spect to  the  court,  for  the  defendant  to  have  given  proof 
of  a  consideration.  The  law  of  the  case  at  the  circuit 
was,  that  no  parol  license,  however  well  supported  by  a 
consideration,  or  however  completely  performed  and 
executed,  would  constitute  a  defence.  If  that  was  the 
law  of  the  land,  the  drfence  was  properly  excluded ;  if 
not,  the  cause  was  not  tried  upon  proper  principles,  and 
should  be  sent  back  for  a  new  trial. 

There  was  no  written  opinion  in  the  court  below,  on 
giving  the  judgment  for  the  plaintiffs,  from  which  the 
present  appeal  was  taken,  but  there  had  been  a  previous 
trial,  resulting  in  a  verdict  for  the  defendant,  which  had 
been  set  aside  and  a  new  trial  granted,  on  the  ground, 
among  others,  that  the  evidence  of  the  parol  license  was 
improperly  received.  Upon  that  occasion,  there  was  an 
opinion  given,  in  which  the  learned  justice  who  wrote  it 
assumes  that  the  license  was  without  consideration  and 
merely  gratuitoua  A  distinction  is  drawn  between  an 
action  *of  trespass  against  the  Woodworths,  for  -  ^ 
cutting  the  timber,  and  trover  to  recover  its  '■ 
value,  against  the  defmdant  deriving  title  from  them; 
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thus,  by  implication,  at  least,  admitting  that  the  license 
would  justify  the  Woodworths  in  the  entry  and  cutting 
down  the  timber,  but  denying,  that  it  conferred  any  title 
to  the  timber,  after  it  was  cut  down  or  taken  away,  or  to 
the  lumber  into  which  it  was  manufiactured,  either  upon 
thorn  or  the  defendant.  It  is  argued,  that  as  the  trees 
were  a  part  of  the  real  estate,  the  title  to  which  could 
not  pass  except  by  writing ;  and  that  while  the  case  of 
Qreen  v.  Armstrong  (1  Denio  550)  continues  to  be  the  law 
of  the  land,  and  the  identity  of  the  trees  can  be  traced 
to  the  lumber,  and  the  contract  has  not  been  performed 
by  the  payment  of  the  purchase-money,  the  title  to  the 
property  continues  in  the  original  owner,  and  he  may 
reclaim  it,  in  its  altered  state. 

In  the  case  of  Green  v.  Armstronff,  the  plaintiff  dei^lared 
for  the  breach  of  a  verbal  contract,  by  which  the  defend* 
ant  sold  to  the  plaintifib  certain  trees  standing  on  the 
defendant's  land,  at  a  certain  specified  price  per  saw-log, 
the  trees  to  be  paid  for,  when  cut  and  carried  away,  the 
plaintiff  to  be  at  liberty  to  cut  and  take  them  away,  at 
any  time  within  twenty  years ;  averring  that  a  part  of 
the  timber  had  been  cut,  taken  away  and  paid  for,  and 
that  the  defendant  had  forbidden  the  plaintiff  to  take 
away  any  more  of  the  trees.  The  plaintiff  had  judg- 
ment, which  was  very  properly  reversed,  on  the  ground, 
that  the  contract,  not  being  in  writing,  was  void  within 
Hie  statute  of  frauds.  It  will  be  seen,  that  the  case  did 
not,  and  could  not,  embrace  the  question  of  an  executed 
license,  and  I  confess  myself  entirely  at  fault,  in  per- 
ceiving its  application  to  the  case  at  bar.  It  was, 
undoubtedly,  a  good  authority  to  prove  that  the  stand- 
ing trees  were  a  part  of  the  land  upon  which  they  stood 
and  were  rooted,  and  that  a  parol  contract  for  the  sale 
of  them,  while  it  remained  executory,  was  within  the 
statute.  I  suppose  it  was  referred*  to  for  that  purpose. 
This,  however,  is  admitted,  in  the  preceding  discussion 
of  the  present  c^ae.  If  the  plaintiffs  had  revoked  the 
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B,  beforo  it  was  executed,  or,  on  supposition  of  a 
parol  ^agNement,  upon  a  good  consideration,  if 


they  had  resttnded  it,  before  it  had  been  exe- 


[  *  293 


cuted,  the  WoodworUi^  would,  undoubtedly,  have  been 
wrongdoers,  in  cutting  the  tmibar^  and,  of  course,  would 
have  acquired  no  title  to  it,  and  could  have  conferred 
none  upon  the  defendant. 

The  point  of  the  argument  of  the  learned  justice  is» 
as  I  understand  it,  that  admitting  the  license  to  have 
the  effect  of  protecting  the  Woodworths  against  an 
action  of  trespass  for  entering  and  cutting  down  the 
trees,  still,  it  goes  no  further,  and  does  not  change 
the  title  to  the  timber,  which  remains  in  the  owners  of 
the  land,  notwithstanding  any  mutations  of  form  or 
possession  which  it  might  afterwards  undergo.  But  it 
seems  to  me,  that  must  depend  uppn  what  the  license 
was,  in  fact,  intended  by  tiie  parties  to  be.  If  it  was 
n^rely  to  sever  the  trees  from  the  land,  and  leave  them 
there,  I  admit,  no  title  would  pass ;  if,  on  the  contrary, 
it  was,  as  the  witness  states,  to  cut  the  timber  and  draw 
it  off  to  a  saw-mill,  on  another  lot,  for  the  purpose  of 
stocking  the  mill,  it  is  impossible  to  suppose,  without 
importing  an  absurdity,  and  stultifying  the  parties,  that 
they  did  not  intend  that  the  timber,  at  least,  after  it  was 
taken  away,  was  to  be  the  property  of  the  Woodworths. 
The  license,  undoubtedly,  referred  to  the  whole  series  of 
acts  by  the  Woodworths,  of  entering  upon  the  land, 
cutting  the  timber,  taking  it  away  and  manufacturing  it 
into  lumber  as  their  own.  If  it  was  good  for  a  part, 
it  was  good  for  the  whole ;  and  I  can  perceive  no  more 
diflBculty,  upon  principle,  in  sustaining  the  transaction, 
after  its  consummation,  than  in  upholding  a  parol  gift 
inter  vi/voSy  after  a  full  delivery  of  the  thing  given. 

Again,  upon  cutting  down  the  trees  and  severing 
them  from  the  land,  they  became  personal  estate ;  and 
if  the  object  and  scope  of  the  license  was  what  I  have 
supposed,  it  attached  to  them  in  that  character,  and  the 
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appropriation  of  them  by  the  Woodirorths  ta  their  4>wii 
use  and  possession,  in  tihe  manner  stated  in  the  case, 
transferred  the  title,  as  effectually,  in  my  judgment^ 
as  it  would  haye  been  done,  provided  the  pleintifib 
^  *themsdvea  had   cut  tiiem  down  and  given 

^  them  the  Woodworths. 
In  every  aspect  in  which  I  have  been  able  to  view  the 
case,  I  am  constrained  to  believe  a  substantial  error  has 
been  commited  in  the  court  below,  in  holding  that  the 
license,  to  be  available  to  the  defendant,  should  have 
been  in  writing.  The  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  ordered. 

GioDLET,  J.  {IHsaewting^y^This  action  was  trover  for 
the  conversion  of  a  large  quantity  of  pine  lumber, 
which  was  seized  and  sold  by  the  defendant,  on  an.  exe- 
cution against  John  R.  and  Hiram  Woodworth.  The 
premises  on  which  the  timber  grew,  from  which  the 
t  lumber  was  manufactured,  were  known  as  lot  No.  165, 
in  Richland,  in  the  county  of  Oswego.  This  lot  had 
been  contracted  to  be  sold  to  the  Woodworths,  by  an 
agreement  executed  by  William  C.  Pierrepont,  by  virtue 
of  a  power  conferred  upon  him  by  the  last  will  of 
Hesekiah  B.  Pierrepont,  deceased.  The  contract  con- 
tained a  clause  by  which  the  Woodworths  covenanted 
"  not  to  cut,  or  suffer  to  be  cut,  for  sale,  any  timber  from 
the  said  land,  without  the  consent  or  approbation  of 'the 
said  party  of  the  first  part,  first  had  and  obtained  in 
writing."  The  evidence  which  was  given  to  prove  a 
license,  and  which  was  finally  excluded  by  the  judge, 
was  of  the  loosest  and  most  uncertain  character.  Had 
it  been  received  and  considered,  as  competent  evidence, 
it  might  possibly  have  been  regarded  as  a  justification 
for  cutting  timber  on  the  premises,  amounting  in  value, 
as  assessed,  to  the  sum  of  $2660.  No  written  permission 
to  cut  timber  was  ever  given ;  and  by  the  terms  of  the 
contract,  nothing  short  of  that  could  confer  the  power. 
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*L  I  am  of  the  opinion,  that  upon  principle  as  well 
as  authority,  tiie  evidenoo  was  rightly  rejected.  Why 
was  this  extraordinary  prohibition  inserted  in  the  agrees 
meut,  in  addition  to  the  provisions  requiring  the  pay- 
ment of  a  large  part  of  the  consideration-money,  for  the 
premises?  It  was,  because^  the  principal  value  of  the 
premises  consisted  of  the  timb^  growing  on  them ;  and 
to  secure  the  plaintiflEs  against  the  consequences  of  mis- 
takes and  frauds  and  perjuries.  By  admitting  the  evi^ 
dence,  the  judge  would  have  defeated  the  intentions  of 
the  vendors,  in  requiring  the  Hcense  to  be  in  writing. 
'Die  object  of  the  parties  was  the  same  that  induced  the 
legicdature  to  enact  the  statute  of  frauds  itself '  It  was, 
because  the  plaintifib  foresaw  that  a  parol  license  might 
be  misunderstood ;  that  if  there  were  important  condi* 
tions  annexed  to  it,  those  might  be  fdrgotten ;  and  if  the 
ticense  was  only  extended  within  particular  timits,  or 
was  confined  to  a  particular  quantity,  those  limitations 
might  not  be  borne  in  mind  by  a  rapacious  purchaser; 
and,  in  fine,  that  the  most  important  rights  of  the  owners 
of  lands,  whose  value  consisted  mainly  in  the  timber  on 
them,  might  lie  at  the  mercy  of  mistak^i  and  uns<^rupu- 
lous  witnesses.  It  was  for  these  reasons,  that  they  im- 
posed the  obligations  on  the  purchasers  in  the  very  con- 
tract of  sale,  to  cut  no  timber  without  a  written  license; 
and  I  think,  the  judge  was  right,  on  principle,  in  reject- 
ing the  evidence,  which  would  have  deprived  them  of 
the  advantages  of  this  stipulation. 

Again,  this  rule,  which  is  founded  on  reasons  of  such 
unquestionable  weight  and  soundness,  is  also  supported 
by  authority.  It  has  been  rq>eatedly  held,  in  England 
and  in  this  state,  that  a  covenant  under  seal  cannot  be 
discharged  by  a  parol  agreement,  before  breach.  (*Suj^ 
dam  V.  Jbne»,  10  Wend.  180 ;  Kaye  v.  Waghorm,  1  Taunt 
429.)  The  discharge  must  be  by  matter  of  as  high  a 
nature  as  that  which  creates  -the  debt  or  duty.  {Prenton 
V.  Ohristmae,  2  Wilson  86.)    This  is  universally  truej 
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when  the  action  is  founded  on,  or  grows  out  of  the  deed 
or  covenant.  {Blake^s  Casey  6  Ox  43  a;  Alden  v.  Blague, 
Oro.  Jac.  99.)  In  the  case  of  Barnard  v.  Darling 
*11  Wend.  27),  the  same  doctrine  was  adopted ; 


*296] 


and  in  Delacroix  v.  BvUcdey  (13  Wend.  71),  the 


question  came  again  before  the  court,  and  Savage,  C.  J., 
reviewed  all  the 'previous  cases,  and  came  to  the  condu 
sion,  that  a  sealed  executory  contract  cannot  be  released 
or  rescinded  by  a  parol  agreement  And  where  a  land- 
lord covenants  to  make  certain  alterations  and  improve* 
ments  in  a  store,  and  by  the  same  instrument,  let  the 
store,  so  to  be  altered,  to  a  tenant,  for  a  term  of  years,  at 
a  stipulated  rent,  and  by  reason  of  the  decay  of  the  build- 
ing, the  landlord  was  forced  to  change  his  plans,  and 
accordingly  took  down  the  old  building  and  erected  a 
new  one,  to  which  change  of  plan  the  tenant  oMevded  (but 
such  OM^  was  by  parol  only),  it  was  held  by  the  court,  in 
an  action  by  the  tenant  against  the  landlord,  for  the  non- 
performance of  the  original  covenant,  that  the  evidence 
of  the  assent  vxis  madrnissible.  The  doctrine  was  here 
established,  that  it  was  only  after  a  breach  of  the  sealed 
agreement,  that  a  pa/rol  agreemevd,  executedy  becomes  a  satis- 
facHon.  This  doctrine  is  fully  stated  in  Cowen  <fe  Hill's 
Notes  (p.  1479),  and  the  doctrine  is,  that  a  parol  agree- 
ment, being  execviedy  becomes  a  salisfadion  for  the  breach 
of  the  sealed  agreement,  on  the  familiar  grounds  of 
accord  and  satisfaction. 

To  apply  the  principle  of  these  cases  to  that  now  under 
consideration;  if  the  Woodworths  had  committed  the 
trespass  on  the  lands  of  the  plainti£&,  and  thus  broken  the 
sealed  agreement,  and  the  plaintiff  had  agreed  by  parol, 
to  receive  one-half  the  quantity  of  boards  that  the  lum- 
ber in  question  produced,  in  lieu  of  the  timber  cut,  and 
the  Woodworths  had  delivered  the  boards  to  the  plain- 
tiffs, that  delivery  would  have  been  a  satisfaction.  The 
case  at  bar,  however,  is  in  no  respect  like  this.  The  Wood- 
worths  plundered  the  premises  of  over  $2000  worth  of 
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timber,  and  have  made  no  satisfaction,  and  nothing  that 
can  be  regarded  as  a  satisfaction,  to  the  plaintiff.  The 
transfer  of  the  indorsement  from  one  contract  to  the 
other,  at  the  request  and  for  the  benefit  of  the  Wood- 
worths,  was  no  advantage  to  the  plaintiflfe;  and  the 
manufacture  of  the  lumber,  and  the  expenditure  of 
♦labor  and  money  on  it,  for  their  own  benefit,  ^ 
was  no  aatisfadion  to  the  plaintiffs  for  the  loss  of  *• 
their  timber,  or  for  the  breach  of  the  sealed  agreement 
in  the  commission  of  the  trespass.  It  was  no  satisfac- 
tion, either  in  fact  or  in  law.  The  payment  of  a  part,  is 
no  consideration  for  giving  up  the  residue  of  a  demand. 
(5  Johns.  271.)  In  Verplanck  v.  Wright  (23  Wend.  506), 
a  covenant  just  like  the  one  in  question  was  held  valid, 
and  the  breach  of  it,  a  forfeiture  of  the  estate,  which  was 
recovered  in  ejectment 

In  Richardson  v.  Evans  (3  Maddock  118),  a  lessee  was 
bound  not  to  assign  his  lease,  without  a  written  license ; 
the  lessor  consented,  by  parol,  that  he  might  assign  to 
the  plaintiff,  and  agreed  to  ratify  the  assignment.  On  a 
bill  filed  by  the  plaintiff  against  the  lessor,  to  comp^ 
the  lessor  to  i>erform  his  agreement,  alleging  some  dr- 
ewmsiances  of  /raitd,  which  he  failed  to  prove,  Sir  John 
Lbach,  vice-chancellor,  dismissed  the  bill,  saying  that 
no  relief  could  be  granted  against  such  a  covenanty  in  equity , 
cmy  more  than  at  law,  unless  the  defendant  should  prove 
fraud  on  the  part  of  the  lessor,  and  that  the  plaintiff, 
relying  on  the  parol  cxjnsent,  had  incurred  some  loss  or 
damage.  Now,  two  things  are  apparent  firom  this  decis- 
ion ;  first,  that  at  law  there  is  no  relief  for  a  party  who 
has  acted  on  a  parol  license,  when  he  had  agreed,  under 
seal,  that  nothing  but  a  written  one  should  confer  any 
authority ;  and  secondly,  that  equity  will  give  no  relirf, 
unless  circumstances  of  fraud,  in  addition  to  a  consent 
by  parol,  are  proved ;  so  that  in  the  case  at  bar  (there 
being  no  satisfaction  of  the  breach  after  it  had  occurred), 
the  defendant  can  have  no  relief  at  law. 
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Boe  y.  Sarrison  (2  T.  R  425)  was  a  case  in  a  court  of 
law,  where  a  tenant  had  assigned  a  lease,  notwithstand- 
ing a  covenant  not  to  assign,  except  by  virtue  of  a  turi^ 
ten  licenae^  and  an  ejectment  was  brought  for  the  for- 
feiture  incurred  by  the  assignment  The  defendant  set 
up  a  parol  license  to  let  a  part  of  the  premises,  which,  it 
was  contended,  waived  the  forfeiture  as  to  the  whole, 
and  authorities  were  cited  on  that  point.  Bulleb,  J., 
remarked,  "  This  case  does  not  come  within  the  author^ 
itieS)  for  here  is  no  legal  canseni  to  let  any  part  of  the 
*  9QO  T  preniises."  *Unless  these  cases  are  to  be  over- 
^  thrown,  I  see  no  defence,  in  an  action  at  law» 
growing  out  of  the  facts  on  which  the  defendant  relies. 

U.  Independently  of  the  stipulation  providing  that 
the  license  should  be  of  no  validity,  unless  in  writings 
the  license  itself  is  in  direct  violation  of  the  staliUe  cf 
fraudsy  and  is  utterly  void  for  that  reason.  And  that, 
whether  the  license  be  executed  or  not  At  law,  the  license 
is  voidf  and  cannot  be  set  up,  even  when  executed,  in  a 
suit  brought  for  the  doing  of  the  act  in  pursuance  of  the 
license ;  the  party  must  seek  his  relief  in  equity  on  the 
ground  of  part  performance. 

(1.)  The  license  is  this  case  to  cut  700,000  feet  of  grow- 
ing timber,  was  a  license,  transferring  to  the  WoodworthH 
that  amount  of  the  real  property  of  the  plaintiff,  or,  if 
there  was  a  consideration  for  the  license,  then  it  was  a 
parol  contract  for  the  sale  of  about  one-third  in  value  of 
the  lot  in  question.  The  growing  trees  were  real  estate, 
and  were  the  most  valuable  part  of  the  real  estate,  con- 
tracted to  be  sold  by  the  plaintiffs  to  the  Wood  worths ; 
and  the  title  to  this  real  estate  could  not  be  changed,  by 
cutting  and  removing  it,  without  any  legal  right.  It  still 
remained  the  property  of  the  pkintifi^,  in  its  altered 
condition,  and  the  legal  right  of  tlie  plaintiffs  to  control 
it,  for  all  the  purposes  of  property,  remained  unaltered 
A  grant  of  grovring  wood  is  a  grant  of  real  estate,  and  is 
within  the  statute  of  frauds.  See  many  cases  collected 
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in  the  first  volume  of  HiUiard^s  Abridgment  of  the  law 
relating  to  real  property  (1  Hilliard,  pp.  6,  7). 

In  Greevi  y.  Armstrong  (1  Denio  550),  it  is  held,  in  an 
elaborate  judgment  delivered  by  Mr.  Justice  BEARnsLsr, 
that  an  agreement  for  the  sale  of  growing  trees,  with  a 
right  to  enter  on  the  land,  at  a  future  time,  and  remove 
them,  is  a  contract  for  the  sale  af  <m  inkrest  m  Umdf  and 
to  be  valid,  must  be  in  writing.  In  Moore  v.  Wait  (3 
Wend.  104),  it  was  decided,  that  a  person  contracting  to 
purchase,  with  a  right  of  eniry  and  occupcmcy,  had  a  right 
to  occupy  the  land  for  agricultural  purposes,  but  that  he 
had  no  right  to  cut  timber,  exc^t  for  the  purpose  of 
cultivation ;  and  that  such  Umber,  when  *€utf  be-  ^  ^ 
comes  the  personal  properly  of  the  owners  of  the  ^ 
inheritaruXf  who  could  mmnkmi  tr&nerfor  it,  against  (my  one 
in  possession  of  it,  even  (hough  he  was  a  bond  fide  pv/rchaser 
tmderthe  occupatnt 

It  follows,  then,  that  if  the  parol  license  under  con- 
sideration, was,  in  law,  a  sale  of  real  estate,  then  the 
timber,  when  cut,  was  cut  without  any  legal  right,  and 
remained  the  property  of  the  owner  of  the  land,  who 
might  bring  trover  for  the  conversion  of  it.  8o  far,  the 
rights  of  these  parties  would  seem  to  be  entirely  clear. 
But  the  ingenious  counsel  for  the  defendant  has  adviuiced 
a  proposition,  plausible  on  its  face,  and  apparently  quite 
equitable,  viz.,  that  a  license  executed,  like  the  one  in  the 
case  before  the  court,  cannot  be  revoked,  and  constitutes 
a  good  defence  in  an  action  at  law :  but — 

(2.)  This  defence  resting  on  an  execuied  license,  is 
applied  by  the  authorities  solely  to  a  license,  which  is 
not  within  the  statute  of  frauds:  The  foUowing  cases, 
Webb  V.  Paternoster  (Palmer  71),  a  license  to  stack  hay  on 
another  man's  land ;  Wood  v.  Lake  (Sayer  3),  a  license  to 
stack  coal  on  another's  land  for  seven  years  ,^  Winter  v. 
Brockwell  (8  East  108),  a  license  to  erect  a  skylight,  on  an 
area  on  another's  land,  by  which  a  window  of  plaintiffis 
was  darkened ;  Taylor  v.  Waters  (7  Taunt  374).  a  license 
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to  enter  an  opera  house  by  virtue  of  a  silver  ticket  pmr 
chased  of  a  former  owner  of  the  house ;  Rerick  v.  Kem 
(14  S.  <fe  R.  267),  a  license  to  turn  a  water-course ;  lAg- 
gins  V.  Inge  (7  Bing.  682),  a  license  to  erect  a  weir,  are 
the  principal  authorities,  in  which  it  has  been  held  that 
a  license  executed  was  not  revocable ;  and  it  was  so  held, 
because  they  were  regarded  as  cases  of  a  licensey  siricUy 
speakmgy  not  conveying  an  intereat  in  lands.  I  cite  the 
language  of  Gibbs,  C.  J.,  in  Taylor  v.  Waters,  to  show 
what  views  the  court  entertained,  in  holding  these 
licenses  irrevocable.  After  reviewing  the  previous  cases, 
the  learned  chief  justice  says,  "  these  cases  abundantly 
prove,  that  a  license  to  enjoy  a  beneficial  privilege  on 
land,  may  be  granted,  withotU  deed;  and  notwithstanding 
the  statute  of  frauds,  vdthout  torUvng;  what  the  plaintiff 
claims,  is  a  license  of  this  description,  and  not  an 
*  QAA  1  *i^^^^  ^^  lands.  Gourgas  pai^  a  valuable  con- 
■'  sideration  to  Taylor,  for  these  tickets." 
In  Mumford  v.  WhUney  (15  Wend.  380),  Chief  Justice 
Savage  reviews  the  previous  cases,  and  declares  that 
they  are  not  all  reconcilable,  and  he  will  not  undertake 
to  reconcile  them.  But,  he  says,  "  they  all  agree  in  this, 
that  any  permanent  interest  in  the  land  itself  cannot  be 
transferred,  except  by  writing.  Much  of  the  discrepancy 
may  have  arisen  from  the  different  ideas  attached  to  the 
word  license.  If  we  understand  it  as  Chancellor  Kbitt 
defines  it,  it  seems  to  me,  there  can  be  no  diflSculty ;  it  is 
an  authority  to  do  a  particular  act  upon  another's  land; 
is  founded  in  personal  confidence,  and  is  not  assignable. 
For  example,  A  agrees  with  B.,  that  B.  may  hunt  or  fish 
on  his,  A.'s  land ;  A.  thereby  gives  B.  a  license  for  that 
purpose;  this  gives  B.  no  interest  in  the  land;  he  can- 
not authorize  any  other  person  to  go  upon  the  land ;  it 
is  a  personal  privilege  granted  to  B.  alone.  If,  after  A. 
has  given  his  consent,  and  before  B.  has  entered  upon 
his  land,  A.  changes  his  mind,  he  has  a  right  to  do  so, 
and  forbid  B.  from  entering  upon  his  land  for  the  sped- 
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fied  purpose.  The  license  is  thus  far  executory,  and 
may  b^  revoked  at  pleasure ;  if  B.  afterwards  enters,  he 
is  a  trespasser.  If^  however,  B.  enters,  before  any  revo- 
cation of  the,  license,  the  license  is  then  executed ;  emd 
it  is  not  competent  for  A.  to  revoke  it,  and  make  B.  a 
trespasser."  He  then  speaks  of  the  distinction  between 
such  a  case  and  the  one  he.  was  then  considering,  which 
was  the  license  to  build  the  abutment  of  a  dam  upon 
Mumford's  land,  which  he  considered  a  permanent  vnier- 
est  in  Umdf  and  tfiough  executed  by  WkUneyf  at  considerabU 
expense  J  was  void,  bemg  m  violation  of  the  statute  of  frauds. 
Now,  this  decision  has  ever  since  been  considered  as 
settling  the  true  line  of  distinction,  in  this  state,  between 
those  licenses,  which,  being  executed,  are  irrevocable,  and 
those  which  are  within  the  statute  of  frauds,  and  are 
void  at  law,  whether  they  have  been  executed,  or  remain 
executory. 

I  now  propose  to  state  a  few  of  the  cases  in  which 
licenses  have  been  held  void,  under  the  statute  of 
frauds,  and  as  furnishing  no  defence  in  an  action  at 
♦law,  notwithstanding  they  have  been  executed,  _  ^ 
at  great  expense,  and  a  valuable  consideration  '- 
paid  for  the  privilege.  The  first  I  shall  allude  to,  is  Cook 
V.  Steams  (11  Mass.  536).  The  action  was  trespass,  for 
entering  the  plaintiff's  close,  and  digging  up  the  soil ; 
the  defendant  pleaded  that  he  was  the  owner  of  a  mill 
and  dam,  near  the  plaintiff's  close,  part  of  the  dam 
having  been  constructed  on  the  plaintiff's  land,  by  the 
consent  of  the  owners,  and,  it  being  necessary  to  repair 
the  same,  the  defendant  entered  for  the  purpose  of 
making  repairs.  The  plaintiffs  demurred  to  the  plea, 
assigning  for  cause,  that  there  was  no  conveyance.  For 
the  defendant,  it  was  urged,  among  other  tilings,  that 
there  was  a  license,  which  being  once  executed,  vuas  not 
revocable.  Parker,  C.  J.,  delivered  the  opinion  of  the 
court,  that  the  claim  of  the  defendant  was  for  a  right  to 
maintain  a  dam  and  canal,  which  were  formerly  placed 
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there  by  consent,  and  to  enter,  at  any  time,ta  make 
repairs.  This,  he  says,  is  an  iniereei  in  lands  vMck  ecmmoi 
pass  vrithoid'  wHUfng,  The  counsel  for  defendant  had  con- 
tended, that  such  a  license  might  be  by  parol,  and  that, 
d^  it  vxiM  extcHiedy  it  could  not  be  coitaiterrnanded.  ^  This 
argument,''  says  the  learned  chief  justice,  ''had  some 
plausibility  in  it,  when  first  stated,  but  on  mature  con- 
sideration, it  seems  to  have  no  foundation,  in  the  prin- 
ciples of  law.  A  license  is,  technically,  an  authority  to 
do  some  act  on  the  land  of  another,  without  passing  any 
estate  in  the  land ;  but  licenses,  which  in  their  nature 
amount  to  the  granting  of  an  estate,  for  ever  so  short  a 
time,  are  not  good  without  deed.  The  distinction  is 
obvious ;  licenses  to  do  a  particular  act,  do  not  trench 
on  the  policy  of  the  law  which  requires  that  bargains 
respecting  the  title  or  interest  in  the  real  estate  shall  be 
by  deed  or  in  writing."  The  plea  was  held  bad,  on  the 
ground  that  the  interest  claimed  was  not  in  the  nature 
of  a  license,  but  of  an  estate,  or,  at  least,  an  easement  in 
the  land,  which  could  not  be  acquired  without  writing 
or  prescription. 
,  In  Fentinam  v.  Smith  f4  East  108),  a  parol  license  was 

granted,  to  make  a  tunnel  through  defendant's  land,  to 
convey  water  to  plainti£b'  mill.  The  plaintifib  had 
*  ^09  1  ^S^^^t  ^^^  *he  consideration  *of  a  guinea,  to 
-'  allow  the  tunnel  to  be  made,  and  even  assisted 
in  making  it,  but  there  was  no  conveyance.  The  guinea 
was  tendered,  but  the  defendant  refused  to  receive  it, 
and  diverted  the  water.  Lord  Ellsnborouoh  said,  the 
right  claimed  was  an  interest  in  land,  and  could  not  pass 
without  deed.  In  HewH/ns  v.  Shippam  (5  B.  &  C.  210),'  the 
defendant  and  his  landlord  granted,  by  parol,  a  right 
to  dig  a  drain  through  their  land,  at  plaintiff's  expense,  to 

I.  discharge  the  foul  and  refuse  waters  from  an  inn,  and  a 

suit  was  brought  against  the  defendant,  for  obstructing  tiie 
drain,  and  it  was  held  by  the  court,  that  the  action  wojild 
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not  lie,  notwithstanding  the  license  was  executed,  as  the 
interest  conyeyed  was  an  ifntereti  in  lands. 

Again,  in  the  case  of  Bryan  v.  WhisUer  (8  B.  &  0. 288), 
an  acticHi  was  brought  against  the  rector  of  a  church,  for 
opening  a  vault  and  burying  a  corpse  in  it.  The  vault 
had  beai  constructed  by  the  plaintiff^  by  virtue  of  an 
agreement  with  the  defendant,  and  on  paying  him  2(U. 
for  the  privilege ;  in  consideration  of  which,  the  defend- 
ant had  agreed  that  the  plaintiff  should  have  the  ex- 
dusive  use  of  the  vault  The  plaintiff's  counsel  relied 
on  the  cases  above  cited,  where  a  license  had  been  held 
irrevocable,  after  it  was  executed,  but  the  court,  on  a  rule 
to  diow  cause,  ordered  a  nonsuit  to  be  entered,  on  the 
ground,  that  the  right  claimed  vfaa  eUher  an  eaeevneni  or  dn 
inUreeiin  lands,  and  in  either  case,  could  not  pass  with- 
out writing.  In  docker  v.  Oawper  (1  C,  M.  4  R.  418), 
it  was  decided,  that  a  verbal  license  was  not  sufficient  to 
conv^  an  easement  in  another's  land,  and  that  it  was 
revocable,  ihotAgh  acted  vpon.  The  same  decision  was 
made  in  Bird  v.  Higginson  (4  N.  &  M.  605). 

In  the  case  of  MiUer  v.  Auburn  and  Syracuse  BaUtroad 
Co.  (6  Hill  61),  an  action  was  brought  to  recover  damages 
for  erecting  and  continuing  an  embankment  on  Garden 
street,  in  Auburn,  whereby  the  plaintiff  was  disturbed  in 
his  ingress  upon,  and  egress  from  certain  of  his  lots, 
lying  on  the  north  and  south  sides  of  the  street.  The 
defaidants  offered  to  prove,  that  the  embankment  and 
railroad  were  made  under  a  parol  license  of  the  plaintiff; 
this  ^evidence  was  excluded,  and  a  motion  for  _  ^ 
a  new  trial  was  made  and  refused.  CJowen,  J.,  '■ 
in  delivering  the  opinion  of  the  court,  says,  "  If  the 
plaintiff  was  to  be  considered  as  the  owner  of  the  road, 
there  can  be  no  doubt,  that  he  was  incapable  of  granting 
by  parol,  the  right  claimed  by  the  defendants.  It  would 
be  a  right  to  enUr  on  and  occupy  his  premises  by  the  rail- 
way, for  an  indefinite  length  of  time,  without  a  convey- 
anoe  sufficient  within  the  statute  of  frauds,  ta  convey  a 
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freehold/'  citing  Mwmford  v.  Whitney  (15  Wend.  380); 
Bridges  v.  PwrceU  (1  Dev.  A  Bat,  492) ;  1  Chit.  Gen.  Pr. 
336-40.  The  learned  judge  then  cites  the  English  cases 
holding  a  license  executed  to  be  irrevocable,  to  which  I 
have  adverted,  and  says :  "  These  cases  evidently  let  in  a 
verbal  distinction,  under  which,  if  retained  and  made 
applicable  in  its  full  extent,  the  statute  of  frauds  would, 
in  many  important  respects,  be  repealed.  Parol  licenses, 
irrevocable,  would  be  made  to  pass  a  freehold ;  the  well- 
established  rule  of  the  common  law  too,  that  easements 
and  other  incorporeal  hereditaments  shall  pass  by  deed 
only,  would  be  nearly  repealed."  He  afterwards  says, 
"Many  of  these  cases  do  conflict  with  these  doctrines, 
and  have  been  accordingly  much  qualified,  if  not  entirely 
overruled,  in  the  English  as  well  as  American  courts." 

I  now  cite  the  sixth  edition  of  Kent's  Commentaries, 
note  F.  to  p.  451,  where  several  other  authorities  are  col- 
lected, showing  that  the  tendency  is,  at  this  time,  in  the 
English  courts,  to  overrule  the  class  of  cases  to  which 
Wood  V.  Lake  and  Taylor  v.  Waters  belong,  as  irrecon- 
cilable with  a  just  construction  of  the  statute  of  frauds. 
I  also  cite  Chit.  Gen.  Pr.  (vol.  1,  pp.  336  to  340),  to  show,^ 
that  in  England,  at  the  present  day,  those  cases  are 
regarded  as  of  no  authority,  and  I  rely  particularly  on 
the  language  of  Sugden,  in  his  Treatise  on  Vendors  and 
Purchasers  (8th  ed.  745),  where  he  comments  upon,  and 
pointedly  condemns  the  most  of  this  class  of  cases, 
which  obtained  for  a  time  in  the  English  courts,  as  being 
in  the  teeth  of  the  statute  of  frauds,  and  not  to  be  sup- 
ported. Now,  I  beg  leave  to  say,  that  it  never  was 
*  Qru  1  pretended,  in  England,  that  a  license,  which  *fell 
-^  within  the  statute  of  frauds,  could  be  upheld, 
notwithstanding  it  had  been  executed,  and  a  valuable 
consideration  paid  for  the  privilege;  but  the  error  of 
these  cases  consisted,  in  holding  that  certain  parol 
licenses,  conveying  an  interest  in  lands  and  creating  a 
right  to  easements,  were  not  within  the  statute  of  frauds. 
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In  the  ca43e  before  the  oourt,  therefore,  if  it  be  admitted 
that  a  license,  under  which  standing  timber  to  the  value 
of  over  $2000  has  been  taken  from  the  premises  in  ques- 
tion, and  the  lot  then  abandoned  by  the  trespassers,  did 
not  convey  a  right  to  real  estate,  and  that  the  title  to  that 
real  estate  remains  unchanged  by  the  acts  of  the  tres- 
passers, there  can  be  n6  question  respecting  the  rights  of 
the  plaintiffs  to  hold  the  judgment  they  have  recovered. 
But  it  will  be  asked,  is  there  no  remedy  for  a  party 
who  has  proceeded  under  a  parol  license,  and  expended 
his  money  and  labor  on  the  timber  in  manufacturing  it 
into  lumber  ?  I  answer,  there  is  no  remedy  at  law,  any 
more  than  there  is  in  a  case  where  a  man  purchases  a 
hundred  acres  of  land  by  contract,  and  expends  $1000 
in  improvements  upon  it,  and  is  sued  in  ejectment,  by 
the  owner  of  the  legal  estate.  In  both  cases,  he  may  file 
his  bill  in  chancery  for  relief,  when  that  court  will  see 
equal  and  exact  justice  done  to  both  parties.  At  law, 
there  is  no  remedy,  and  the  defendant;  before  he  can 
have  any  relief,  must  seek  it  at  the  door  of  another 
tribunal. 

Edmonds,  J.,  also  dissented. 

Judgment  reversed,  and  new  trial  awarded.* 

>  It  appears  to  be  the  settled  doctrine  in  diis  state,  that  a  parol,  license  to 
do  an  act  npon  the  land  of  another,  such  as,  the  catting  and  carrying  awaj 
of  fimber,  is  not  within  the  statute  of  frands,  and  when  executed,  is  not  reTo- 
cable,  so  as  to  make  the  licensee  a  trespasser,  by  relation.  Bennett  v,  Scott, 
18  Barb.  347  ;  Hobbs  v,  Wetherwax,  38  How.  Pr.  885  ;  Kilfanore  v.  How- 
lett,  48  N.  T.  569 ;  Brown  v.  Stanclift,  3  Bri^t.  Dig.  4874.  But  a  parol 
license  conferring  an  cas^nept  in  the  lands  of  another,  snch  as,  the  right  to 
enter  and  build  a  dam,  is  within  the  statute,  and  revocable,  at  any  time. 
Babcock  v.  Utter,  1  Abb.  Dec.  27  ;  8.  c.  1  Keyes  115,  397.  The  cases  in 
which  the  opposite  doctrine  has  been  held,  appear  to  hare  proceeded  on  the 
ground,  that  a  contract,  partly  executed,  by  taking  possesuon  and  making 
yaluable  improvements,  would  be  enforced  in  equity  by  a  decree  for  speciiio 
performance.  This  was  the  case  in  Berick  v.  Kern,  14  S.  &  B.  S67,  which 
however,  in  Jamieson  v.  MillemanB,  3  Doer  S55,  was  declared  not  to  bo 
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Smith  v.  Bbinkbbhoff  et  al. 
Set-off  against  assignee  in  bankruptcy. 

In  a  suit  bj  an  assignee  in  bankruptcy,  the  defendant  cannot  set  off  a  dala 
against  the  bankrupt,  pnrchased  after  the  coaunenoement  of  the  proceed- 
ings in  bankruptcy. 

Under  the  bankrupt  act  of  1841,  the  filing  of  a  petition  in  bankmptcj,  by 
one  of  several  copartners,  in  behalf  of  himself,  and  of  the  firm,  will  pre- 
rent  the  purchase  of  a  firm  obligation  bj  a  firm  debtor,  to  be  used  aa  a  set- 
off, against  the  assignee. 

Sodtii  V.  Brinkerhoff,  8  Barb.  519,  affirmed* 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  motion  to  set  aside  the 
report  of  a  referee  had  been  denied,  and  judgment 
perfected  thereon  in  favor  of  the  plaintiff.  (Reported 
below,  8  Barb.  519.) 

This  was  an  action  of  asswnpsitf  brought  by  the  plain- 
tiff, as  assignee  in  bankruptcy  of  the  firm  of  Preston  & 
Pomeroy,  to  recover  a  balance  of  account  alleged  to  be 
due  from  the  defendants  to  the  bankrupts.  The  defend- 
ants claimed  to  set  off  the  amount  of  a  promissory  note, 
made  by  the  bankrupts,  on  the  16th  June  1842,  for  the 
sum  of  $459.44,  at  six  months,  payable  to  the  Oakdale 
Manufacturing  Company,  and  indorsed  by  them,  which 
had  been  purdiased  by  the  defendants,  when  over  due; 
and  their  right  to  use  this  note  as  a  set-off  was  the  only 
question  in  the  cause. 

Ike  law  of  this  state,  or  in  this  oonntry,  outside  oi  Pennsylvania.    Babcock 
9i  Utter,  mftnu    Bnt  a  parol  lioenae  is  effeotoal  to  jnsti^  eyerjrtliing  that 
naf  be  done  nnder  it,  prior  to  iti  revocation.    Selden  v.  Delaware  and  Hvd- 
•oa  Canal  Co.,  sa  N.  T.  634 ;  Cagniga  BaUwaj  Co.  a.  J^ile^  IB  Hon  176« 
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Preston  &  Pomeroy,  iperchants,  in  the  state  of  Con- 
necticut, became  insolvent  in  December  1842.    On  the 
23d  January  1843,  Pomeroy,  individually,  and  as  a 
member  of  the  firm,  presented  a  petition  in  bankruptcy, 
to  the  district  court  of  the  United  States,  for  the  district 
of  Connecticut ;  an  order  of  publication  was  made,  pur 
suant  to  the  statute,  on  the  same  day;  and  *was  -  ^ 
published  as  early  as  the  10th   February.    On  '■ 
the  2d  March,  the  petitioner  was  declared  a  bankrupt, 
and  the  plaintiff  was  appointed  his  assignee.    On  the 
27th  February,  Preston,  the  other  member  of  the  firm, 
presented  a  similar  petition ;  and  on  the  9th  August,  was 
declared  a  bankrupt,  and  the  plaintifi^  appointed  his 
assignee.    Both  the  bankrupts  subsequently  obtained  a 
discharge. 

On  the  13th  February  1843,  the  defendants  com- 
menced negotiations  with  the  holder  of  the  note  in 
question,  for  the  purchase  thereof;  the  purchase  was 
completed  on  the  17th ;  they  obtained  possession  of  it, 
on  the  23d ;  and  between  that  day  and  the  30th  March, 
paid  the  consideration.  Prior  to  the  purchase  of  the 
note,  the  defendants  were  informed  of  the  insolvency  of 
the  makers,  but  had  no  actual  notice  of  the  proceedings 
in  bankruptcy. 

The  referee  before  whom  the  cause  was  tried,  dis- 
allowed the  note  as  a  set-oflF,  to  which  the  defendants 
excepted.  He  reported  a  balance  due  by  the  defendants 
to  the  plaintiff  of  $487.54,  for  which  judgment  was 
entered ;  and  the  court,  at  general  term,  having  denied 
a  motion  to  set  aside  the  report  of  the  referee,  the 
defendants  took  this  appeal. 

Sandford,  for  the  appellants. 

ESUf  for  the  respondent 
6  N.  Y.— 19  289 
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Gardiner,  J. — ^The  first  section  of  the  bankrupt  law 
(5  Statutes  at  Large  440),  provides,  that  the  persons 
therein  mentioned,  who  shall,  by  petition,  setting  forth, 
Ac,  apply  to  the  proper  court,  and  therein  declare  that 
they  are  unable  to  meet  their  debts,  shall  be  deemed 
bankrupts,  within  the  act,  and  may  be  so  declared  by 
decree,  Ac;  by  this  section,  the  presentation  of  the  peti- 
tion is  an  act  of  bankruptcy.  By  the  seventh  section, 
upon  every  such  petition,  notice  is  to  be  published  in 
manner  therein  stated,  that  all  persons  interested  may 
appear,  &a 

*  ^07  1  *^^  *^^  ^^*^'  *^®  petition  of  Pomeroy  was  pre- 
^  sented  and  filed  on  the  23d  of  January  1843; 
the  order  of  publication  of  notice  was  made  on  the  same 
day,  and  published  as  early  as  the  10th  of  February 
following.  The  note  which  is  now  attempted  to  be  set 
ofi^  by  the  defendants,  was  not  purchased,  conditionally, 
until  the  13th  of  February ;  and  the  conditional  agree- 
ment then  made,  was  not  ratified  until  the  17th  of  that 
month ;  the  cash  part  of  the  consideration  was  not  paid 
until  the  24th,  and  the  note  of  the  manufacturing  com- 
pany was  not  sent  to  the  holder  of  the  note  against  the 
bankrupts,  until  the  3d  of  March,  the  day  following  the 
one  upon  which  Pomeroy  was  declared  a  bankrupt  by 
the  decree  of  the  district  court. 

In  SJiawhan  v.  WJierrUt  (7  How.  643),  it  was  hdd,  that 
the  proceedings  were  in  rem,  or  in  the  nature  of  proceed- 
ings m  rem,  to  which  all  the  creditors  were  parties ;  that 
"the  public  notice  required  by  the  act  having  been 
given,  the  creditors  must  be  treated  as  having  notice  of 
the  proceedings."  Here,  the  negotiation  with  Cone,  the 
holder  of  the  note,  did  not  commence,  until  after  the 
first  publication  of  the  notice ;  he  must  be  deemed  to 
have  had  notice,  according  to  the  above  decision ;  and 
the  defendants,  on  the  instant  of  their  purchase,  became 
creditors,  and,  of  course,  affected  with  constructive  notice 
of  all  the  proceedings.  They  cannot  be  deemed  bond 
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fide  purchasers  for  value,  without  notice,  and  must,  I 
think,  be  considered  as  having  succeeded  to  the  rights 
of  Coiie,  as  a  creditor  of  the  bankrupt,  and  to  have 
acquired  no  other  or  different  equities;    It  was  also  held, 
in  the  case  cited,  that  any  payment  or  security,  although: 
not  made  by  the  bankrupt,  but  acquired  through  legal 
proceedings  in  the  state  courts,  after  notioB  of  the  act  of 
bankruptcy,  was  a  fraud  upon  the  statute*    To  allow  the 
set-off  in  this  case,  would  be  to  permit  a  pajTuent  to  be 
received,  and  preference  thereby  obtained,  by  these  de- ' 
fendants,  to  the  prejudice  of  other  creditors,  who  ara 
entitled  to  a  pro  rata  dividend  of  the  bankrupt's  estate^, 
Tlie  judgment  of  the  supreme  court  should  b©  affirmed.; 

♦Edmonds,  J. — ^It.  is  unnecessary  for  us  to  fol-  _  ^ 
low  the  counsel  on  tlie  argument  in  their  ex-  L 
tended  examination  of  the  doctrine  of  relation  under  the 
bankrupt  law,  for  there  is  another  rule,  founded  both 
upon  principle  and  authority,  which  is  decisive  of  this 
case.  It  is  well  stated  by  Kent,  0.  J.,  in  Ogdea  v.  Cowley 
(2  Johns.  278) :  "  It  would  be  unjust,  if  one  person,  who 
happened  to  be  indebted  to  another,  at  the  time  of  his 
bankruptcy,  was  permitted,  by  any  intrigue  between 
himself  and  another  person,  so  to  change  his  own  situa- 
tion as  to  diminish  or  totally  destroy  the  debt  due  to  the 
bankrupt,  by  an  act  ex  post  facto  ;  such  an  act  would  be 
a  fraud  on  the  equality  of  the  bankrupt  act."  See  also, 
Bick^cm  v.  jEfcarw  (6  T.  R.  57),  Bull.  N.  P.  180,  where  it  is 
said,  the  assignee  ought  not  to  be  in  a  better  condition 
than  the  assignor,  who  would  only  have  come  in  as  a 
creditor  under  the  commission. 

It  is  the  same  principle,  on  which  it  has  been  held, 
that  the  debtor  of  an  intestate  cannot  set  off  a  debt  due 
from  the  intestate,  purchased  by  the  defendant,  after 
the  death  of  the  intestate.  {Boot  v.  Taylor,  20  Johns, 
137.) 

In  that  case,  Ogden  v.  Cowley  and  Dickson  v.  Evam 
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(supra)  were  cited  and  commented  upon,  as  settling  the 
question,  not  so  much  on  the  ground  of  the  enactments 
in  the  bankrupt  law,  as  on  those  of  the  statute  of  set- 
off; and  the  case  in  6  T.  R.  was  regarded  as  applicable 
to  the  English  statute  of  set-off,  and  consequently  to  our 
statute.  I  conclude,  by  adopting  its  language,  iJiat  this 
is  not  a  case  tnthin  the  statute;  that  the  bankrupt  and 
the  defendants  never  were  indebted  to  each  other,  and 
had  not  demands  arising  on  contracts  or  credits  against 
each  other,  and  that  it  would  be  unjust,  and  against  the 
whole  policy  of  the  statute,  to  allow  a  set-off  acquired 
against  the  estate  of  a  bankrupt,  after  his  petition  in 
bankruptcy.  See  also  WeUs  v.  Stewart  (3  Barb.  40),  wher^ 
the  principle  is  recognised. 

Judgment  afi&rmed. 
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MoBEWooD  et  (d.  V.  Hollistbb. 
Certiorari, — Insolvency. 

On  a  eertiorari  to  remoTe  proceedings  in  insoWencj,  under  the  rerised  stal- 
otet  (2  B.  8. 49,  2  47)t  the  court  is  not  limited  to  an  inquiry  into  the  juris- 
diction of  the  officer,  and  the  regularity  of  the  proceedings ;  it  maj  proceed 
to  examine  and  correct  any  'erroneous  decision  upon  a  question  of  law.  > 

A  general  assignment,  with  preferences,  is  a  bar  to  a  disdiaige  of  the  assignor 
under  the  insolyent  laws,  as  to  prior  dehts. 

Appeal  from  the  general  term  of  the  Supreme  Courti 
in  the  fifth  district,  where  proceedings  in  insolvency, 
had  before  the  first  judge  of  the  Oneida  county  court,  on 
the  application  of  Frederick  Hollister,  had  been  affirmed, 
on  certiorari. 

This  was  a  proceeding  in  insolvency  before  P.  Sheldon 
Root,  first  judge  of  the  Oneida  county  court,  on  the  ap- 
plication of  Frederick  Hollister  to  be  discharged  from 
his  debts.  *It  appeared  by  the  return  to  the  cer-  r  ^i^  qiA 
Uorari  (which  included  the  evidence  given  on  the  ^ 
hearing),  that  on  the  30th  September  1846,  Frederick 
Hollister,  of  the  city  of  Utica,  and  George  W.  Stanton  & 
Son,  his  creditors,  residing  in  the  United  States,  pre- 
sented a  petition  to  Judge  Root,  setting  foijth  the  insol- 
vency of  Hollister ;  and  that  George  W.  Stanton  &  Son 
were  his  creditors,  and  had  owing  to  them,  in  good  faith, 
by  the  insolvent,  amounting  to,  at  least,  two-thirds  of  all 
the  debts  owing  by  him  to  creditors  residing  within  the 
United  States ;  and  praying  that  the  estate  of  the  insol- 
vent might  be  assigned  to  persons  therein  named,  and  that 
the  insolvent  might  be  discharged  from  his  debts,  accord- 
ing to  the  provisions  of  statute,  &c.    The  indebtedness 

>  People  • .  Sutherland,  16  Hon  \9% 
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to  George  W.  Stanton  &  Son  was  stated  at  $242,821.16, 
comprising  a  general  indebtedness  of  $198,068.88;  a 
deficiency  in  two  chancery  foreclosures  of  mortgages  of 
$20,952.28;  and  a  balance  of  $20,000  due  on  two  judg- 
ments held  by  them.  The  total  amount  of  the  debts  (as 
shown  by  a  subsequent  amendment  of  the  schedule),  was 
$312,000.  There  was  no  inventory  of  the  estate  of  the 
insolvent;  but  the  usual  affidavit^  were  annexed;  and 
there  was  no  statement  of  George  W.  Stanton  &  Son 
relinquishing  to  the  trustees  to  be  appointed,  the  judg- 
^  ^  _  ments  and  *decrees  held  by  them  as  security  for 
^  part  of  the  amount  owing  by  the  insolvent. 

On  presentation  of  the  petition,  Judge  Root  made  the 
usual  order  to  show  cause ;  and  on  the  day  fixed  for  a 
hearing  leave  was  given  to  amend  the  schedules.  In 
the  course  of  the  proceedings,  George  W.  Morewood  and 
others,  opposing  creditors,  showed  that  on  the  25th  No- 
vember 1844,  Frederick  HoUister,  the  insolvent,  had  ex- 
ecuted to  four  trustees  a  general  assignment  of  all  his 
estate  (except  such  as  was  exempt  from  execution)  for 
'tiie  benefit  of  his  creditors,  with  preferences.  After  va- 
rious proceedings  before  the  judge,  an  order  was  made, 
on  the  28th  January  1846,  directing  an  assignment  by 
the  insolvent  of  his  estate  to  the  persons  named  in  the 
petition  for  the  use  of  his  creditors;  which  having 
♦  o-irt  T  *been  done,  and  the  trust  accepted,  a  further 
-'  order  was  made,  on  the  30th  January,  discharg- 
ing the  insolvent. 

On  the  hearing  of  the  cerKorari,  the  supreme  court 
affirmed  the  proceedings,  the  following  opinion  being 
delivered  by  Pratt,  J. : — 

"  The  first  subject  of  inquiry  in  this  cause  is,  to  ascer- 
tain what  part  of  the  proceedings  before  the  officer  is 
brought  up  to  this  court  by  the  writ  of  certiorari.  If 
this  was  simply  a  common-law  certiorariy  we  apprehend, 
there  is  not  much  difficulty,  as  it  seems  quite  clear,  that 
the  office  of  the  common-law  certiorari  was  simply  to 
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bring  up  for  review  the  record,  or  the  proceedings  in  the 
nature  of  a  record.  The  court  of  review,  in  such  cases, 
only  examines  to  see  if  the  officer  acquired  jurisdiction, 
and  acted  during  the  whole  proceedings  within  the 
limits  of  the  jurisdiction  thus  acquired.  ( United  States  v. 
Wjfn^aU,  4  HiU  16;  25  Wend.  167;  23  Id.  536;  Tidd's 
Pr.  1051, 1138;  Co.  lit.  288  b;  2  Salk.  504;  1  Id.  144, 
146 ;  3  Bl.  Com.  32  to  44 ;  2  Id.  182 ;  20  Johns.  80.)  The 
certiorari  holds  the  same  relation  to  officers  and  courts 
of  limited  jurisdiction,  as  the  writ  of  error  does  to  judg- 
ments in  courts  of  record.  (25  Wend.  167 ;  17  Id.  467 ; 
15  Id.  583 ;  Tidd's  Pr.  787.)  At  common  law,  before  the 
statute  gave  a  bill  of  exceptions,  the  writ  of  error 
only  removed  the  record.  (25  Wend.  167;  17  Id- 
*467 ;  15  Id.  583 ;  Tidd's  Pr.  787.)  But  in  cases  ^ 
of  certiorari  given  by  statute,  it  has,  until  re-  '- 
cently,  been  very  generally  understood  to  enlarge  the 
common-law  powers,  and  to  bring  up  for  review  all 
the  adjudications  of  the  inferior  tribunal. 

"In  the  Matter  of  Wrigley,  an  insolvent  debtor  (8 
Wend.  134),  an  application  for  a  discharge  was  made 
under  our  two-third  act,  and  the  affidavit  was  sufficient, 
primd  fade,  to  prove  the  requisite  residence;  but  upon 
the  hearing,  proof  was  adduced,  tending  to  show  that 
at  the  time  of  the  application,  the  insolvent  did  not 
reside  in  the  city  of  New  York,  the  place  of  the  officer's 
residence  before  whom  the  proceedings  were  had.  The 
officer,  notwithstanding,  discharged  him.  The  supreme 
court,  upon  certiorariy  diflfered  with  the  officer  as  to  the 
eflFect  of  the  evidence,  and  reversed  the  proceedings, 
which  decision  was  affirmed  in  the  court  of  errors.  No 
point  was  raised  that  the  court  had  not  power  to  pass 
upon  that  question. 

"  So  also,  in  the  case  of  the  PresiderU  and  Trustees  of 
Brooklyn  v.  Patckm  (8  Wend.  47),  which  was  an  assess- 
ment of  Patchings  damages  for  land  taken  and  appro- 
priated to  a  street,  the  supreme   court   reversed  the 
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proceedings  of  the  court  of  common  pleas,  because  it 
refused  an  adjournment,  and  because,  on  a  view  ordered, 
the  jury  was  not  attended  by  the  proper  oflScer,  which 
judgment  was  also  aflBrmed  by  the  court  of  lafit  resort. 
The  question  was  distinctly  raised  by  counsel,  in  the 
latter  court,  but  the  chancellor  held,  that  the  affidavits 
upon  which  the  motion  for  an  adjournment  was  made, 
were  regularly  before  the  supreme  court,  and  that  the 
common  pleas,  had  they  refused,  might  have  been  com- 
pelled to  return  the  same. 

. "  Roach  V.  Cosine  (9  Wend.  227),  was  a  case  of  sum- 
mary proceedings  by  a  landlord  to  evict  his  tenant ;  the 
supreme  court  reversed  the  proceedings  of  the  officer, 
upon  the  merits,  although  no  question  was  raised  as  to 
his  jurisdiction.  (See  also  2  Caines  179 ;  20  Johns.  430  ; 
Roiuan  v.  LytOe,  11  Wend.  616 ;  13  Id.  29 ;  7  Id.  239 ;  10 
Id.  608;  15  Id.  452.)  These  cases,  and  many  others 
that  might  be  cited,  show  that  the  court  has,  in  many 
instances,  on  certiorari,  looked  into  the  evidence,  and 
^  _  ^investigated  the  merits  of  adjudications  made 
J  by  the  officers  and  courts  of  limited  jurisdiction, 
and  that,  until  recently,  their  power  to  do  so  has  rarely 
been  questioned. 

*'  It  is  true,  that  in  most  of  the  cases,  the  point  has  not 
been  raised ;  but  that  fact  alone,  in  so  many  cases  where 
eminent  counsel  have  been  employed,  ought  to  carry  a 
moral  weight  in  favor  of  the  doctrine,  almost,  if  not 
quite,  equal  to  direct  adjudications.  And  the  same  prac- 
tice, we  apprehend,  has,  in  some  measure,  obtained  in 
England  and  in  our  sister  states.  {Rex  v.  Killettf  4 
]^rr.  2063;  Rex  v.  Read,  Doug.  485;  1  T.  R.  251;  6 
Mad.  228;  2  T.  R.  18;  4  Halst.  209;  10  Pick.  358;  8  Id 
226 ;  11  Mass.  466 ;  8  Greenl.  293 ;  5  Binn.  27 ;  4  Hayw. 
100.)  . 

"  It  is  difficult  to  perceive  any  good  reason,  why  the 
legislature  should  attempt  to   confer  a  power  which 
already  existed,  unless  for  the  purpose  of  enlarging  or 
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modifying  it  in  some  respect;  and  were  it  not  for  the 
late  decision  by  this  court,  I  should  have  no  doubt,  that 
when  the  statute  gave  a  certiorari  to  review  the  proceed- 
ings of  an  oflScer  or  court,  it  was  the  intention  of  the 
framers  of  the  law,  to  confer  upon  this  court  the  power 
to  review  all  the  adjudications  made  in  the  case.  But 
we  find  a  series  of  late  cases  in  this  court  holding 
directly  the  opposite  doctrine.  BirdsaU  v.  Phillips  (17 
Wend.  464)  was  a  case  of  summary  proceedings  by  a 
landlord  to  evict  his  tenant  The  language  of  the  stat- 
ute which  gives  a  certiorari  in  such  cases,  might  well  be 
construed  to  give  to  this  court  a  broader  power  of  review 
than  is  given  by  the  act  under  which  these  proceedings 
were  had.  By  that  act,  tHe  certiorari  is  given  for  the 
purpose  of  examining  any  adjudication  made,  and  when 
the  proceedings  are  reversed,  the  court  may  order  resti- 
tution with  costs.  (2  R.  S.  76,  §§  47, 48.)  Yet,  the  court, 
in  that  case,  held,  that  no  other  question  could  be  raised, 
than  those  relating  to  the  jurisdiction  of  the  officer  and 
the  regularity  of  his  proceedings ;  that  the  powers  of 
the  court  under  a  common-law  certiorari  were  not  en- 
larged by  that  act.  The  court  treated  it  simply  as  a 
common-law  certiorari,  and  Justice  Cowen  stated  the 
♦rule  as  follows:  'Wherever,  were  the  suit  at  r  ^q-i«; 
common  law,  the  matter  alleged  for  error  is  of  '■ 
such  a  nature  that  a  bill  of  exceptions  would  be  essen- 
tial to  its  review  by  a  writ  of  error,  a  certiorari  will  not 
reach  it,  unless  some  statute  has  enlarged  the  effect  of 
that  writ  in  the  particular  case.'  The  same  principle  is 
directly  decided  in  Prindie  v.  Anderson  (19  Wend.  391); 
Wilson  V.  Green  (20  Id.  189) ;  Johnson  v.  Moss  (20  Id.  146); 
2  Hill  415 ;  5  Id.  17-18,  Paige,  senator;  25  Wend.  167. 
In  all  these  cases,  the  question  was  more  or  less  dis- 
cussed ;  and  since  the  case  of  Bi/rdsaU  v.  PhiUips,  it  seems, 
that  this  court  has  uniformly  held,  that  in  such  cases, 
they  can  only  inquire  whether  the  inferior  tribunal  had 
jurisdiction,  and  whether  they  acted  within  it. 
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"There  are  also  some  earlier  cases  where  the  same 
doctrine  was  held.  (5  Wend.  566 ;  15  Id.  583 ;  5  (>anch 
173;  8  Cowen  13.)  None  of  these  cases  have  been  over- 
ruled, to  our  knowledge.  It  is  true,  that  in  the  cases  of 
PrincUe  v.  Anderson  (23  Wend.  616)  and  in  Niblo  v.  Pod^s 
Executors  (25  Id.  280)  in  the  court  of  errors,  the  chancel- 
lor denied  the  correctness  of  the  doctrine ;  but  in  both 
those  cases,  the  decisions  of  the  supreme  court  were 
affirmed,  and  the  principle,  therefore,  remains  undis- 
turbed. It  should  also  be  noted,  that  the  chancellor 
placed  his  opinion  upon  the  peculiar  phraseology  of  the 
statute  under  which  the  proceedings  were  had;  the 
language  of  which,  as  we  have  before  remarked,  is 
different  from  the  act  under  which  the  proceedings  in 
question  were  had.  Whatever,  therefore,  our  own  views 
might  be  of  the  merits  of  the  question,  and  the  effect 
which  should  be  given  to  the  earlier  decisions,  we  feel 
bound  to  follow  the  late  cases,  adjudicating,  as  they  do, 
directly  the  point  in  question.  Coi^stituted  as  this  court 
now  is,  it  becomes  all  important,  that  we  should  adhere 
strictly  to  the  principle  of  stare  decisis^  especially,  as  it 
applies  to  the  decisions  of  the  late  supreme  court,  so  iox 
as  they  have  settled  the  law  in  a  given  case,  and  leave  it 
to  a  higher  tribunal,  or  the  law-making  power,  to  cor- 
rect them,  if  they  are  wrong. 

♦  Qi  A  1  *"  ^^^  conclusion  to  which  we  come  disposes  of 
■'  most  of  the  points  raised  by  the  plaintiff's  coun- 
sel. If  the  question  of  jurisdiction  is  the  only  question 
for  this  court  to  inquire  into,  the  points  in  relation  to 
the  admission  or  rejection  of  testimony,  and  the  force 
and  effect  which  should  have  been  given  to  such  testi- 
mony, when  received,  are  subjects  over  which  this  court 
has  no  control 

"  It  is  insisted,  that  no  proof  was  taken  by  the  officer 
of  the  residence  of  the  insolvent.    We  have  decided, 
heretofore,  in  a  case  where  the  validity  of  this  same  dis- 
charge was  in  question,  that  the  proof  of  residence  was 
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not  a  jurisdictional  fact ;  but  whether  that  be  so  or  not» 
the  amended  return  shows  that  such  proof  was  made. 
At  least,  that  may  be  fairly  inferred  from  the  facts  set 
out  in  such  amended  return. 

"  In  relation  to  the  inventory  of  property  required  by 
the  statute  to  be  annexed  to  the  petition,  the  statute 
ought  to  receive  a  reasonable  construction.  Where  the 
affidavits  show  that  there  is  no  property,  it  is  unnecos- 
-saryto  go  through  the  form  of  an  inventory,  which 
^would  contain  nothing  but  a  caj^tion  or  heading. 

"  A  more  important  question  arises  in  relation  to  the 
inventory  of  debts,  and  whether  the  consideration  is 
sufficiently  set  out  It  is  not  claimed,  that  the  amended 
inventories  and  affidavits  are  not  sufficiently  explicit  in 
relation  to  the  consideration,  but  it  is  claimed,  that  the 
original  inventory  is  so  defective  in  that  particular,  that 
it  did  not  give  jurisdiction  to  the  officer.  The  defects  in 
this  case  are  not  so  great  as  they  were  in  the  case  of 
Hurst  (7  Wend.  249).  In  that  case,  the  court  held,  that 
the  defect  was  cured  by  the  amendment  The  inven- 
tories must,  therefore,  have  been  sufficient  to  give  juris- 
diction to  the  officer,  or  he  would  have  had  no  authority 
to  allow  an  amendment  The  case  of  Taylor  v.  WUliami 
(20  Johns.  21)  was  a  case  also  where  the  consideration 
of  the  debt  was  set  out  in  very  general  terms,  yet  the 
court  held  the  discharge  valid.  (See  also  2  Johns.  289.) 
We  think,  within  the  principles  of  those  cases,  that  the 
consideration  *as  stated  in  the  inventory  and  r  i^^» 
affidavit,  was  sufficiently  specific  to  give  the  "- 
officer  jurisdiction.  The  proceedings  of  the  officer  must 
therefore  be  affirmed." 

George  B.  Morewood  and  others,  the  opposing  cred- 
itors, thereupon,  took  an  appeal  to  this  court 

.  Mrnmj  for  the  appellants. 

Bearddey,  for  the  respondent 
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♦Gardineb,  J. — The  47th  section  of  the  act,  under 
which  the  petition  of  the  insolvent  in  this  case  was  pre- 
sented, provides,  that  "  whenever  any  authority  shall  be 
exercised  by  any  officer,  pursuant  to  any  provisions  of 
this  title,  the  proceedings  may  be  removed  into  the 
supreme  court  by  certiorari,  and  there  examined  and 
corrected."  Whenever  an  adjudication  is  made  by  the 
officer,  upon  any  question  of  law  or  feet,  it  is  hardly 
necessary  to  say,  that'  he  exercises  an  authority ;  and 
when  this  is  done,  the  proceedings  may  be  removed,  by 
the  express  provisions  of  the  act,  to  the  supreme  court, 
for  review  and  correction. 

The  term  "  proceedings,"  in  its  more  general  sense,  in 
*  qoA  1  ^*^»  *means  all  the  steps  or  measures  adopted 
^  in  the  prosecution  or  defence  of  an  action. 
(Webster's  Diet.)  It  may  mean  more  than  the  record 
history  of  the  case,  which  was  the  definition  of  thi 
learned  counsel  for  the  defendant;  it  is,  undoubtedly, 
sometimes,  used  in  this  restrictive  sense.  In  its  ordinary 
acceptation,  the  word,  when  unqualified,  except  by  tite 
subject  to  which  it  is  applied,  includes  the  whole  of 
the  subject.  Thus,  the  proceedings  of  a  suit  embrace 
all  matters  that  occur  in  its  progress,  judicially ;  pro- 
ceedings upon  a  trial,  all  that  occurs  in  that  part  of  the 
litigation. 

The  subject  specified  in  the  section  under  considera- 
tion is,  "  an  authority  exercised  by  the  court  or  officer, 
pursuant  to  any  provisions  of  the  title."  The  '*  proceed- 
ings" by  which  I  understand  all  the  matters  connected 
with,  or  attending  the  exercise  of  the  power,  which  are 
necessary  to  enable  the  court  of  review  to  determine  its 
validity  and  correctness,  may  be  removed  by  the  writ^ 
and  examined.  The  authority  and  duty  of  the  supreme 
court,  therefore,  to  review  and  correct  all  errors,  in  mat- 
ters of  law,  committed  by  an  officer,  in  the  exercise  of 
this  extraordinary  jurisdiction,  cannot  be  justly  ques- 
tioned.   This  is  all  that  is  necessary  to  the  determiuatioii 
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of  the  present  case ;  it  is  singular,  that  the  right  should 
ever  have  been  doubted. 

The  power  to  discharge  a  debtor  from  all  obligation 
to  his  creditors,  without  satisfaction,  and  against  their 
consent,  is  one  of  the  most  delicate  and  important  that 
can  be  conferred  upon  any  tribunal.  That  its  exercise 
should  have  been  committed  to  a  county  officer,  without 
any  mode  of  correcting  his  errors,  except  those  relating 
to  his  jurisdiction,  or  appearing  upon  the  record,  thus 
making  his  adjudications  upon  all  questions  of  law, 
arising  upon  evidence,  or  without  it,  conclusive,  would 
be  an  act  of  improvidence  upon  the  part  of  the  legisla- 
ture, which  ought  not  to  be  presumed,  and  of  which,  as 
I  construe  the  statute,  they  have  not  been  guilty. 

Such,  I  infer,  would  have  been  the  opinion  of  the 
court  below,  *were  it  not  for  the  adjudications  in  p  ^  oo^ 
that  court,  in  BvrdsaU  v.  PhiUips  (17  Wend.  464)  ^  ^^1 
and  Prmdle  v.  Anderson  (19  Id.  396).  These  cases  arose 
under  the  landlord  act,  2  R.  S.  516;  the  47th  section 
of  that  statute  provided,  that  the  supreme  court  might 
"  award  a  cerHorari,  for  the  purpose  of  examining  any 
a^ljudicalion  made  in  virtue  of  that  act"  In  opposition 
to  this  explicit  language,  the  supreme  court  determined, 
that  the  cerHorari  was  confined  to  questions  of  jurisdic- 
tion, and  those  arising  upon  the  record.  (19  Wend.  896.) 
These  decisions  were  subsequently  reviewed  in  the  court 
of  errors ;  and  in  Anderson  v.  Ptiindle  (23  Wend.  616),  the 
chancellor,  in  delivering  the  opinion  of  the  court, 
remarked,  that  ''the  legislature  intended  to  give  the 
supreme  court  full  and  competent  power  to  examine, 
upon  the  merits,  every  decision  of  the  judge,  A  qrw,  upon 
a  question  of  law,  and  to  affirm,  reverse  or  quash  the 
proceedings,  as  justice  may  require."    (23  Wend.  618.) 

In  i¥56to  V.  Post  (26  Wend.  313),  the  counsel  for  the 
appellant  was  stopped  by  the  chancellor,  when  about  to 
discuss  the  propriety  of  sending  up  testimony  in  answer 
to  the  writ,  anr\  informed,  that  such  a  return  was  author- 
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ized;  and  the  decision  in  PrmcUe  v.  Anderdon  on  the 
point  was  referred  to,  as  one  in  which  the  court  had  con- 
curred, at  a  previous  term.  No  judge  dissented,  or  ex- 
pressed a  doubt  as  to  the  construction  given  to  the  statute 
by  the  chancellor.  It  has  been  urged,  that  the  judg- 
ments of  the  supreme  court  were  affirmed  in  error  upcm 
other  grounds,  and,  therefore,  that  their  decision  upon 
this  point  was  not  directly  overruled.  This  is  true,  but 
it  cannot  be  denied,  that  as  evidence  of  the  law,  those 
adjudications  cannot  be  regarded  as  conclusive  authority, 
even  in  the  court  in  which  they  were  pronounced. 

A  further  question  riemains.  Did  the  county  judge 
err,  in  the  decision  of  any  question  of  law,  arising  upon 
the  proceedings  under  review? 

The  24th  section  of  the  statute  under  which  they  were 
commenced  provides,  "  that'  if  it  shall  appear,  upon  the 
hearing  before  the  officer,  that  the  insolvent,  in  conUmplar 
*  Qoo  1  ^^  ^^  ^^  becoming  *insolvent,  or  of  his  petiti<m- 
-■  ing  for  a  discharge,  or  knowing  of  Mb  insolvency, 
shall  have  made  any  assignment^  <&c.,  of  any  of  his 
property,  with  a  view  to  give  a  preference  to  any  creditor, 
he  shall  not  be  entitled  to  a  discharge."  In  January 
1845,  the  defendant  executed  an  assignment  of  all  his 
real  and  personal  property  to  trustees,  for  the  benefit  of 
his  creditors,  giving  preferences  to  a  very  large  amount, 
to  certain  individuals  therein  mentioned.  Prior  to  the 
assignment,  judgments  had  been  obtained  against  the 
defendant  to  an  amount  exceeding  $50,000,  on  some  of 
which  executions  had  been  issued,  and  levied  upon  his 
property.  All  these  faxAs  appear  upon  the  assignment, 
which  was  read  in  evidence  upon  the  hearing. 

The  leading  object  of  these  proceedings  by  the  in- 
solvent was,  to  obtain  a  discharge  frora  debts,  existing  at 
the  time  of  the  assignment,  and  which  remained  unsatis- 
fied, after  the  disposition  of  the  trust  property.  Hie 
question  is,  whether  the  assignment  itself  is  conclusive 
evidence  of  the  knowledge  of  the  defendant^  that  he  was 
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at  the  time  insolvent;  or  that  it  was  executed  in  con- 
templation of  insolvency,  according  to  the  provisions  of 
the  sections  above  quoted. 

Insolvency,  under  the  Engli^  bankrupt  laws,  exists, 
when  the  trader  is  not  in  a  condition  to  pay  his  debts^ 
in  the  usual  and  ordinary  course  of  business,  although 
his  estate  may  ultimately  prove  sufficient  to  discharge 
them.  (Shone  v.  Lucas,  3  D.  &  R»  218.)  Under  a  statute 
of  the  United  States,  giving  a  preference  to  the  govern- 
ment, in  certain  cases,  insolvency  signifies  the  situaticm 
of  a  person  who  has  done  some  notorious  act  to  divest 
himself  of  all  his  property;  as  a  general  assignment,  or 
an  application  for  relief  under  an  insolvent  law.  (Bou- 
vier's  L.  Diet.  tit.  Insolvent^  and  cases  there  cited.  1 
Pet.  438.)  Whatever  definition  we  adopt,  a  general 
assignment,  according  to  the  spirit  of  this  statute,  must 
be  conclusive,  both  as  to  the  fact  of  insolvency,  and  the 
intent  of  the  debtor. 

The  design  to  create  a  trust  of  this  character,  embracing 
all  his  estate,  is  evidence  of  a  belief  upon  the  part  of  the 
debtor,  *of  a  present  inability  to  pay  his  debts,  ^  ^ 
or  of  an  intent  to  defraud  his  creditors.  {Van  L 
Nest  V.  iWbe,  1  Sandf.  Ch.  8.)  The  execution  of  such  an 
assignment  is,  of  itself,  an  act  of  insolvency  of  the  most 
unequivocal  character.  The  debtor  thereby  voluntarily 
divests  himself  of  all  means  of  payment,  and  renders  it 
impossible  that  his  creditors  at  large  should  obtain  satis- 
faction of  their  demands,  by  due  course  of  law ;  he  and 
they  must  await  the  winding  up  of  the  trust.  If  the  de- 
fendant is  chargeable  with  the  necessary  consequences 
of  his  own  acts,  when  he  made  up  his  mind  to  assign 
all  his  properly,  he  contemplated  insolvency ;  when  he  con- 
summated his  purpose,  he  became  insolvent  in  fact 
The  statute  looks  to  equality  among  creditors,  in  the  dis- 
tribution of  the  insolvent's  estate.  The  debtor  may 
disregard  this  salutary  principle ;  he  may,  notwithstand- 
ing, give  preferences.    But  in  the  language  of  the  re- 
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yisers,  in  their  note  to  this  section,  "  he  must  make  them 
with  the  assent  of  the  creditors,  or  at  the  hazard  of 
losing  the  benefit  of  the  law." 

The  doctrine  evidently  deducible  from  the  statute  is, 
that  a  debtor  who  creates  a  trust  of  all  his  property,  in 
behalf  of  creditors,  givitig  preference,  can  never  claim  a 
discharge  from  any  debt,  existing  whto  the  trust  was 
constituted ;  it  is  a  legal  bar,  established  by  the  statute, 
to  the  relief  claimed  by  the  insolvent.  This  has  been 
disregarded  by  the  learned  judge  before  whom  these 
proceedings  were  instituted ;  he  must  have  decided,  not 
only  that  the  assignment,  as  a  bar,  was  not  conclusive, 
but  that  it  was  not  primd  fade  evidence  against  the  de- 
fendant. There  is  nothing  in  the  statement  made  by  the 
insolvent,  on  his  examination,  or  in  the  other  testimony,  to 
impair  in  the  slightest  degree  the  effect  of  the  assignment 
as  presumptive  evidence.  He  states,  on  his  cross-exami- 
nation by  his  counsel,  in  addition  to  the  facts  appearing 
on  the  trust  deed,  that  he  made  the  assignment  to  pre- 
serve his  property  from  being  sacrificed ;  that  he  did  not 
assign  in  contemplation  of  insolvency ;  that  he  believed 
he  had  property,  more  than  enough,  at  an  honest  valua- 
tion, to  pay  his  debts ;  that  he  believed  he  should  be 
able  to  make  an  arrangemerU  by  which  all  his  debts  could 
*  Q9>t  1  *^  P^^'  "^®'  therefore,  admits,  not  only  that 
J  he  could  not  pay  his  debts  in  the  ordinary  course 
of  business,  but  that  his  property,  if  applied  as  the  law 
would  apply  it,  was  insufficient  for  that  purpose ;  that  to 
prevent  this,  he  assigned ;  that  he  did  not  contemplate 
insolvency,  because  if  his  creditors  would  receive  pro- 
perty, at  an  honest  valuation,  instead  of  money,  to  which 
they  were  entitled ;  and  his  assignees,  instead  of  convert- 
ing the  trust  funds  into  cash,  which  he  had  made  it  their 
duty  to  do,  would  suffer  him  to  make  an  arrangemeni 
with  them,  all  his  debts  might  be  paid.  It  is,  therefore, 
the  ordinary  case  of  a  debtor  swearing  to  an  inference 
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of  law,  when  every  fact  disclosed  by  him  contradicts  his 
conclusion. 

I  thinks  for  the  reasons  suggested,  that  the  judge  erred 
in  deciding  ''that  the  insolvent  had,  in  all  things,  con- 
formed to  the  matters  required  of  him  by  the  statute," 
and  "that  he  should  be  discharged  from  his  debts." 
First,  because  the  assignment  above  mentioned  was  con- 
clusive evidence  that  it  was  executed  by  the  defendant 
in  contemplation  of  insolvei^cy :  or,  if  not  conclusive, 
then  secondly,  that'it  was,  at  least,  presumptive  evidence 
of  that  fact  That  these  were  questions  of  law,  arising 
upon  fiEicts  undisputed,  each  of  which,  if  raised  in  an 
action  at  law,  by  a  demurrer  to  the  evidence,  should 
have  been  determined  in  favor  of  the  opposing  creditors. 

The  judgment  of  the  supreme  court  should  be  re- 
versed, and  that  of  the  commissioner  also,  and  the  pro- 
ceedings declared  null  and  void. 

Edmonds,  J. — ^The  point  of  most  importance  in  this 
case  is,  whether  in  cases  of  summary  proceedings,  the 
supreme  court,  in  reviewing  them  on  certiorari,  is  con- 
fined merely  to  considerations  aflfecting  the  jurisdiction 
and  the  regularity  of  the  proceedings  before  the  inferior 
magistrate,  or  whether  it  is  bound  to  go  further,  and  ex- 
amine upon  the  merits  every  decision  below  upon  a 
question  of  law. 

The  tendency  of  legislation  towards  summary  pro- 
ceedings *has  been  so  great,  for  some  time  past,  ^ 
and  the  number  of  such  cases  has  so  greatly  in-  * 
areased,  within  a  few  years,  that  the  late  supreme  court 
deemed  it  necessary  to  struggle  very  earnestly  to  avoid 
the  review  of  such  cases,  as  far  as  was  practicable.  That 
court,  therefore,  in  the  latter  part  of  its  existence,  did 
lay  down  the  rule,  that  the  review  should  be  confined  to 
matters  relating  only  to  jurisdiction  and  regularity  of 
proceedings.  But  I  believe  this  ruling  never  met  the 
approval  of  the  profession,  or  of  the  court  of  last  resort 
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The  Idading  case  in  the  supreme  court  was  BirdsaU  v. 
PMUipB  (17  Wend.  464).  That  was  a  case  under  the 
landlord  and  tenant  act,  and  the  questions  presented  on 
the  argument  were,  that  to  give  jurisdiction  the  conven- 
tional relation  of  landlord  and  tenant  must  exist;  that 
if  the  party  ever  became  tenant  at  will,  it  was  by  operar 
tion  of  law ;  that  he  was  in  fact  tenant  for  life,  under  a 
title  paramount;  together  with  several  objections  to  the 
admissibility  of  evidence.  The  court  held,  that  the  r^u- 
larity  of  the  proceedings  not  being  questioned,  and  there 
being  no  pretence  of  want  of  jurisdiction,  all  these  ques- 
tions related  to  the  merits  and  would  not  be  reviewed. 
The  court  found  it  necessary  to  repeat  this  ruling  many 
times,  and  several  of  the  cases  in  which  they  did  so, 
were  cited  on  the  argument,  and  in  the  opinion  of  the 
supreme  court  in  this  case.  But  the  doctrine  was  ques- 
tioned by  the  court  of  errors,  in  a  measure  by  the  late 
supreme  court,  and  has  been  held  to  be  otherwise  in  the 
present  supreme  court. 

In  the  case  of  ATiderson  v.  PrmdU  (23  Wend.  616), 
where,  in  the  supreme  court,  the  doctrine  of  BirdaaU  v. 
Phillips  *h8Ld  been  re-affirmed,  the  chancellor,  who  alone 
delivered  any  opinion  in  the  court  of  errors,  said,  that 
he  did  not  concur  in  the  opinion  that  the  supreme  court 
had  no  authority  to  examine  the  correctness  of  the 
decisions  of  the  judge  before  whom  the  summary  pro- 
ceedings were  had,  upon  questions  of  law,  which  arose 
and  were  decided  in  the  course  of  such  proceedings. 
And  he  held,  on  the  contrary,  that  the  supreme  court 
had  full  and  competent  authority  to  examine,  upon  the 
*  q9/>  T  inerits,  every  decision  of  the  *judge,  upon  a 
^  question  of  law,  and  to  affirm,  reverse  or  quash 
the  proceedings,  as  justice  should  require ;  and  that  as  a 
necessary  consequence  to  this  power,  the  inferior  tribu- 
nal must  return  to  that  court  on  certiorari  such  part 
of  the  proceedings  as  are  material  to  the  examination  of 
the  case  on  its  merits.  (See  also  Ifiblo  v.  Posfs  AdminM- 
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traton,  25  Wend.  180,)  The  present  supreme  court,  in 
Buck  V.  Binnmger  (3  Barb.  391),  ruled  in  the  same 
manner. 

In  the  case  of  summary  convictions,  the  same  prin- 
ciple has  long  been  established  in  the  English  courts 
and  in  our  own.  {People  v.  PhiUipSf  5  N.  Y.  Leg.  Obs. 
130 ;  Paley  on  Convictions;  passim.)  The  supreme  court 
overlooked  that,  when  the  case  of  BirdsaU  v.  Phillips 
was  before  them,  but  their  attention  was  called  to  it  in 
Simpson  v.  BhineUmder  (20  Wend.  103),  and  the  doctrine 
was  admitted,  in  these  words :  "  It  must  appear  that  the 
party  is  legally  convicted,  therefore,  the  evidence  must 
be  regularly  set  out  at  large,  in  order  that  the  court  may 
judge  whether  the  justice  has  convicted  on  proper 
evidence."  But  that  court  say,  there  is  a  distinction 
between  such  convictions  and  orders  and  other  adjudi- 
cations. 

I  confess,  I  am  at  a  loss  to  discover  what  the  distinc- 
tion is,  where  it  begins  or  ends,  or  on  what  principle  it 
is  founded.  The  reason  of  the  rule  applies  as  well  in 
one  case  of  a  summary  proceeding  as  another.  It  is, 
that  the  accused  may  have  the  opportunity  of  reviewing 
the  judgment  against  him,  and  of  ascertaining  whether 
he  has  been  justly  condemned ;  and,  without  some  such 
opportunity,  infinite  injustice  and  oppression  may  be 
perpetrated,  by  proceedings  not  in  conformity  to  the 
common  law,  but  in  derogation  of  it. 

The  difficulty  has  been  increased,  and  the  error 
perpetuated,  by  the  frequent  repetition  of  the  remark, 
that  a  cirtioTari  carries  up  nothing  but  the  record,  and 
by  the  recollection  of  a  statute  long  existing  among  us, 
expressly  requiring,  on  certiorari  to  a  justice  of  the 
peace,  in  a  civil  suit,  the  whole  evidence  to  be  returned. 
And  it  has,  hence,  been  inferred,  that  the  evidence  is 
♦never  to  be  returned  to  a  cerUorari,  unless  ex-  -  ^ 
pressly  required  by  statute.   This  is  a  great  mis-  "- 
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take,  for  it  has  been  the  practice,  a  great  many  years,  in 
removing  summary  proceedings  by  cerHoraH,  to  require 
the  evidence  to  be  set  out,  so  far,  as,  in  the  language  of 
the  court  for  the  correction  of  errors,  in  Anderson  v. 
Prindle,  may  be  material  to  the  examination  of  the  case, 
on  the  merits.  That  can  be  done  only  by  the  magistrate 
before  whom  the  proceedings  <ire  originally  had,  making 
up  a  record  containing  those  facts^  so  that,  when  the 
oertioraH  shall  carry  up  only  the  record,  it  shall  of 
course  take  with  it  the  facts  necessary  to  a  determina- 
tion of  the  case,  upon  all  the  points  properly  examinable 
on  review. 

V  The  question  what  the  record  shall  contain  has  fre- 
quently been  before  the*  courts,  and  in  cases  of  summary 
convictions,  it  is  well  settled,  both  in  England  and  in 
this  country,  that  it  must  be  a  memorial  of  all  the  pro- 
ceedings that  have  taken  place,  up  to  and  including  the 
judgment;  and  must  contain  an  information  or  charge 
against  the  defendant,  a  summons  or  notice,  in  order  that 
he  may  appear  and  make  his  defence,  his  appearance  or 
non-appearance,  his  confession  or  defence,  and  so  much 
of  the  evidence  as  is  necessary  to  sustain  the  charge  or 
defence.  (Paley  on  Convictions  65;  1  Ward's  Justice 
705;  2  Robmson's  Justice  542;  BrcudceU  v.  Stak,  2  Tyler 
167 ;  Poiuers  v.  People,  4  Johns.  292 ;  People  v.  Miller,  14 
Id.  371.)  It  will  not  be  sufficient  to  state,  that  "the 
offence  was  duly  and  fully  proved ;"  for  that  is  to  state 
the  result  of  the  evidence,  and  not  the  evidence  itself. 
{Rex  V.  Reed,  Doug.  490 ;  iteu  v.  LowM,  7  T.  R.  122.)  And 
the  whole  evidence  which  applies  to  the  charge  must  be 
set  out>  that  the  court  may  judge  whether  sufficient  proof 
appears,  on  the  face  of  it,  to  sustain  every  material  alle- 
gation and  to  justify  the  adjudication.  {Rex  v.  KUlett,  4 
Burr.  3063;  Rex  v.  Viponi,  2  Id.  1165 ;  2  Rob.  Jus.  550; 
Rex  V.  Lloyd,  2  Str.  999;  Rex  v.  Theed,  Id.  919;  Rex 
v.  Smith,  ST.H.bSS;  Rex  v.  Whanford,  6  Id.  489;  Rex  v. 
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*Dove,  3  B.  &  Aid.  596;  Rex  v.  Taylor,  2  Chit.  578; 
ComTnonweaUh  v.  Hardy,  1  Ash.  411;  Mayor  v.  Mason,  4 
Dall.  266;  Oumming'a  Qm,  3  Greenl.  51.) 

That  the  design  of  the  record  is  not  merely  to  state 
the  fact  of  the  judgment,  but  to  show  that  the  proceed- 
ings required  by  justice  had  been  regularly  observed, 
and  the  sentence  legally  supported  by  evidence,  is  every- 
where evinced  by  the  language  and  sentiments  of  the 
ablest  judges  from  the  time  of  Lord  Holt,  who,  himself, 
^  on  all  occasions,  regarded  the  obligation  of  recording  the 
whole  proceedings  as  a  necessary  counterpoise  against 
the  liability  to  error  or  misapplication  to  which  a  private 
and  discretionary  tribunal  is  naturally  exposed.  (Introd. 
to  Paley  on  Conv.  33.) 

The  same  principles  which  pervaded  the  English 
courts,  before  the  revolution,  have  been  regarded  in  our 
own  courts,  since  that  event.  And  it  has  frequently  oc- 
curred to  our  courts,  in  view  of  the  manifold  dangers 
arising  from  the  exercise  of  a  summary  and  arbitrary 
jurisdiction,  that  it  was  the  more  necessary  for  them  to 
assert  and  maintain  the  principles  on  which  personal 
liberty  is  dependent  The  supreme  court  of  Massachu- 
setts, in  CJiase  v.  Hathaway  (14  Mass.  224\  take  occasion 
to  say,  "It  is  a  fundamental  principle  of  justice,  essential 
to  every  free  government,  that  every  citizen  shall  be 
maintained  in  the  enjoyment  of  his  liberty  and  property, 
unless  he  has  forfeited  them  by  the  standing  laws  of  the 
community,  and  has  had  opportunity  to  answer  such 
charges  as,  according  to  those  laws,  will  justify  a  forfeit- 
ure or  suspension  of  them."  In  the  State  v.  Sava/rmah 
(Charlt.  235),  the  courts  of  Georgia  hold  this  language : 
"In  this  country,  no  person  can  be  injured  in  his  person 
or  property,  without  an  opportunity  of  defending  him- 
self; he  has  the  right  of  being  confronted  with  his  ac- 
cusers, and  of  being  apprised  of  the  accusation  against 
him.  Audi  alteram  partem  is  a  maxim  of  natural  justice, 
dear  to  the  human  heart,  and  associated  with  every  prin- 
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ciple  of  our  jurisprudence.  A  conviction,  founded  upon 
^  -  ex  parte  accusaiion,  *is  the  most  terrible  species  of 
-'  despotism  that  the  human  mind  can  conceive 
it  is  not  only  a  violation  of  the  most  obvious  dictates  of 
X  common  law,  but  it  is  destitute  of  every  principle  by 
which  the  social  compact  is  supported." 

In  Octer  v.  Commiasioners  of  Tobacco  Inspection  (1  Bay 
357),  the  courts  of  South  Carolina  say :  "  The  proceed- 
ings must  be  as  nearly  as  possible,  according  to  the 
course  of  trials  before  juries  at  common  law ;  as  these 
justices  or  commissioners  are,  on  these  occasions,  put  in 
the  place  both  of  judges  and  juries.  The  party  accused 
must  be  summoned;  there  must  be  a  specific  charge 
against  him;  and  he  must  have  time  and  opportunity 
of  being  heard  in  his  defence.  The  witnesses  against 
him  mast  all  be  on  oath,  agreeable  to  the  rules  of  law, 
and  reduced  to  writing,  or,  at  least,  so  much  as  is  neces- 
sary to  the  conviction.  And,  in  cases  of  conviction, 
there  ought  )to  be  a  record  of  it,  under  the  hands  and 
seals  of  the  justices  or  commissioners,  in  which  so  much 
of  the  testimony  must  be  set  forth,  as  will  bring  the 
offender  under  the  terms  of  the  law,  and  evince  that 
they  have  not  exceeded  the  powers  given  them  by  the 
law.  If  this  is  not  done,  in  such  convictions,  the  com- 
mon law  will  break  in  upon  them,  and  level  all  their 
proceedings."  These  rules  necessarily  give  the  supreme 
court  the  opportunity  as  well  as  the  power  to  review  the 
proceedings  of  the  inferior  magistrate,  not  only  as  to 
jurisdiction  and  regularity  of  proceedings,  but  as  to  the 
legality  of  the  judgment  which  may  be  pronounced. 

The  supreme  court  were  wrong  in  saying,  in  20  Wend. 
106,  that  there  is  such  nicety  in  drawing  up  penal  con- 
victions, under  the  strictness  of  the  common  law,  that 
the  legislature  have  in  several  cases,  by  express  enact- 
ment, prescribed  forms  omitting  the  common-law  requi- 
sites. I  am  not  aware,  that  there  is  any  such  law  on 
our  statute  books.  It  is  true,  that  in  England  such  laws 
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have  been  passed,  but  only  in  cases  where  an  appeal  has 
by  statute  been  given  to  the  accused.  Where  an  appeal 
has  not  been  given,  no  general  form  of  a  record,  omit- 
ting the  commqi^-law  *requi8ites,  will,  I  appro-  -  ^ 
hend,  be  found,  even  in  England,  where  sum-  ^  ^^ 
mary  convictions  number  by  tens  of  thousands  annu- 
ally. At  all  events,  there  is  no  such  statute  in  this  state, 
and  the  rule  requiring  a  record  on  a  summary  convic- 
tion to  be  thus  fiill  and  particular,  was  a  part  of  the 
common  law  at  the  adoption  of  the  constitution,  and  is 
controlling  with  us,  until  the  legislature  shall  change  it. 
The  rule  is  not  confined  to  summary  convictions,  where 
personal  liberty  is  mainly  involved,  but  extends  to  all 
cases  of  summary  proceedings,  involving  property  or 
liberty,  and  the  distinction  sought  to  be  established  by 
the  supreme  court  in  20  Wend.  103,  between  summary 
convictions  and  other  summary  proceedings,  as  it  can 
find  no  reason  to  sustain  it,  in  the  reported  case,  so  it 
has  none  in  feet,  and  is  not  well  founded. 
.  I  must  not  be  understood  to  say,  that  all  the  proceed- 
ings and  evidence  before  the  magistrate  must  be  put 
into  the  record,  as  if  the  adjudication  were  to  be  re- 
viewed on  a  case  made  on  a  motion  for  a  new  trial,  but 
only  so  much  as  will  enable  the  supreme  court  to  exer- 
cise its  legitimate  authority  to  examine  upon  the  merits, 
every  decision  of  the  magistrate  upon  a  question  of  law. 
Being  then  authorized  in  this  case  to  look  into  the 
proceedings  before  the  judge  who  granted  the  discharge, 
we  find  a  difficulty  in  the  outset  G.  W.  Stanton  &  Son, 
were  petitioning  creditors  for  the  sum  of  $242,821.16 ; 
that  sum  consisted  of  $198,068.88,  of  general  indebted- 
edness,  $10,480.56  and  $10,471.72  for  deficiency  on  two 
diancery  foreclosures  of  mortgages,  Ac,  and  $20,000  bal- 
ance due  on  two  judgments,  &c.  They  did  not  add  to 
their  signature  to  the  petition  a  declaration,  pursuant 
to  the  statute,  that  they  relinquished  to  the  assignees  to 
be  appointed,  such  mortgages  or  judgments,  for  the 
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benefit  of  all  the  creditors,  and  therefore  thej  were  not 
petitioners  in  respect  to  the  debts  so  secured.  (2  R.  S. 
86,  §  11.  All  then  that  they  actually  signed  off  was 
♦  8311  ^201,868.88,  which  *was  less  than  two-thirds  of 
-'  all  the  debts.  And  the  judge,  consequently,  had 
no  authority  to  grant  a  discharge. 

The  judgment  of  the  supreme  court  must,  therefore^ 
be  reversed,  and  the  discharge  declared  to  be  void. 

Judgment  reversed,  and  proceedings  before  tiie 
county  judge  annulled. 

QbidIiBYi  J.|  dissented. 
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Van  RsNasELAKB  v.  Kidd. 
Void  process. — lAabUiMf  of  officer. 

The  oiBoer  who  issaet  Told  proeeM  is  not  liable  in  damagee  to  te  party  in- 
jnred,  for  its  execation  after  the  return-day,  though  he  recoiTe  the  monfliy 
collected  under  it,  if  without  notice  of  the  time  of  its  execution  ;  after  the 
return-day,  the  warrant  \a  fundus  officio* 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  of  nonsuit  had 
been  affirmed. 

This  was  an  action  against  the  defendant,  ae  treasurer 
of  the  county  of  Albany,  for  issuing  certain  tax  warrants 
against  the  plaintiflf,  and  procuring  Oscar  Tyler,  the 
sheriff  of  said  county,  by  virtue  thereof,  to  seize  and  sell, 
at  Watervleit,  in  the  said  county  of  Albany,  a  quantity 
of  bank-notes,  of  the  value  of  $2700,  the  property  of  the 
plaintiff,  and  receiving  and  retaining  the  proceeds, 
amounting  to  $2698.98. 

*The  defendant,  in  his  answer,  justified  the  -  ^  „^^ 
taking  by  Tyler,  the  sheriff  of  Albany,  by  virtue  '- 
of  seven  warrants,  issued  by  the  defendant,  as  treasurer, 
under  the  4th  section  of  the  act,  entitled  "  an  act  to 
equalize  taxation,"  passed  May  13th,  1846  (Laws  of  1846, 
.  c  327),  setting  forth  all  the  proceedings  which  led  to  the 
issuing  of  the  warrants,  and  the  substance  thereof,  all  of 
which  bore  date  the  22d  April  1847,  and  were  directed 
to  the  sheriff  of  Albany  county,  briefly  reciting  the  pro- 
ceedings, and  commanding  him  to  levy  the  respective 
amounts  mentioned  therein,  of  the  goods  and  chattels, 
lands  and  tenements  of  the  plaintiff,  and  to  return  the 
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warrants  to  the  defendant,  and  pay  him  the  moneys  ho 
should  have  collected  by  virtue  thereof,  on  or  before  the 
18<fc  day  of  Jvly^  then  next.  The  defendant  also  averred 
that  the  proceedings  on  the  warrants  were  stayed,  by  in- 
junction obtained  by  the  plaintiff,  from  the  26th  May 
1847,  to  the  14th  September  1848  (4  Barb.  17),  and  he 
denied  that  he  had  given  any  directions  to  the  sheriff, 
except  such  as  were  contained  in  the  warrants,  or  that 
he  had  any  further  agency  therein. 

The  plaintiff,  in  his  reply,  alleged  that  the  act  of  13th 
May  1846,  under  which  the  warrants  were  issued,  was 
unconstitutional,  and  that  the  warrants  were  void ;  and 
he  denied,  that  the  bank-notes  were  taken  by  the  sheriff 
under  or  by  virtue  of  the  warrants.  The  official  char- 
acter of  the  defendant  was  not  denied. 

On  the  trial,  before  Pabkeb,  J.,  it  appeared,  that  the 
warrants  were  all  received  by  the  sheriff  on  the  17th 
May  1847.  That  an  injunction,  dated  26th  May  1847, 
staying  all  proceedings  on  the  warrants,  was  served  upon 
him  on  the  1st  June  1847,  heiore  any  levy  had  been 
made,  and  an  order  dissolving  the  injunction  was  served 
upon  him,  14th  September  1848.  That  the  sheriff,  on 
the  3d  November  1848,  by  virtue  of  those  warrants, 
levied  upon  a  package  of  the  plaintiff's  bank-notes, 
amounting  to  $2700,  and  sold  the  same  at  public  auction, 
♦  QQQ  -I  ^^^  *$2698.93,  received  the  money  therefor,  and 
J  subsequently  paid  it  to  the  defendant,  and  re- 
turned the  warrants  to  him.  That  he  made  no  levy 
under  the  warrants,  prior  to  3d  November  1848,  and  had 
no  other  directions  from  the  defendant  to  execute  them 
than  those  contained  therein.  Upon  these  facts,  the  evi-. 
dence  of  them  being  received  without  objection,  the 
circuit  judge  nonsuited  the  plaintiff,  on  the  ground,  that 
the  sheriff  had  not  levied,  before  the  day  specified  in  the 
warrants  for  the  return  thereof,  and  that  for  his  acts, 
after  the  return-day,  the  defendant  was  not  liable,  unless 
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those  acts  were  done  by  his  special  directions,  other  than 
those  contained  in  the  warrants. 

The  court,  at  general  term,  having  denied  a  motion 
for  a  new  trial,  and  judgment  having  been  perfected  in 
favor  of  the  defendant,  the  plaintiff  took  this  appeaL 

Jenkins,  for  the  appellant 

CoUier,  for  the  respondent. 

Welles,  J.  (after  stating  the  facts.) — Other  questions 
were  presented  and  decided  at  the  trial,  but  the  consid- 
eration of  them  becomes  unnecessary,  in  consequence  of 
the  conclusion  to  which  I  have  arrived  upon  that  on 
which  the  nonsuit  was  granted. 

Assuming,  as  was  contended  at  the  trial,  that  none  of 
the  warrants  afforded  any  protection  to  the  defendant, 
provided  they  had  all  been  levied  on  or  before  the  return- 
day,  can  the  defendant  be  made  liable,  when  nothing  was 
done  toward  their  execution,  until  the  return-day  had 
passed,  and  what  was  afterwards  done  was  without  direc- 
tions from  him  ?  If  he  cannot,  then  the  nonsuit  was 
right,  and  the  judgment  must  be  affirmed. 

The  warrants  were  in  the  nature  of  writs  of  fieri  f ados. 
The  5th  section  of  the  act  above  referred  to,  directs 
•the  manner  in  which  the  sheriff  shall  proceed  upon 
them,  which  is,  in  all  respects,  with  like  effect,  Itnd  in 
the  same  manner,  as  prescribed  by  law  in  respect  to 
executions  against  property,  issued  by  a  county  clerk, 
upon  judgments  rendered  by  a  justice  of  the  peace. 
When  the  return-day  had  passed  without  a  levy,  the 
warrants  became  functus  officio,  and  were  no  longer  any 
authority  for  the  sheriff  to  perform  any  act  under  them. 
This  principle,  as  applicable  to  executions  against  pro- 
perty, is  too  well  settled  to  admit  of  doubt.  {Vail  v. 
Lmis,  4  Johns.  450 ;  Devoe  v.  EUioU,  2  Ck)w.  243.) 
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The  warrants,  provided  they  were  regular,  and  the 
defendant  had  jurisdiction  to  issue  them,  conferred  upon 
the  sheriflF  a  power  to  make  a  levy,  <fec.,  which  was  Um- 
*  QQj.  1  ^^  ^^  regard  *to  time  to  the  return-day,  aftw 
-'  which,  the  power  ceased,  and  tiiey  would  be  no 
longer  an  authority  to  him,  excepting  to  complete  the 
execution  of  the  power  which  had  been  previously  com- 
menced. Now,  on  the  supposition  that  they  were  void, 
for  isiny  reason,  at  the  time  they  were  issued,  can  the 
defendant  be  made  liable  for  acts  done  by  the  sheriff, 
after  the  assumed  power  ceased  ?  I  think,  he  cannot 
He  did  not,  by  the  warrants,  direct  or  authorize  the 
sheriff  to  levy,  after  the  18th  July  1847 ;  and  unless  he 
can  be  charged  with  some  direction  or  agency,  other 
than  the  act  of  issuing  them,  or  what  is  contained  in 
them,  the  act  of  the  sheriff  in  levying  afterwards  cannot 
be  regarded  as  his  act,  either  constructively  or  other- 
wise. 

The  circuit  judge  decided,  that  five  of  the  warrants 
were  regular  and  valid,  and  that  the  other  two  were 
void,  and  issued  without  jurisdiction,  owing  to  an 
informality  in  the  returns  of  the  town  collectors  on 
which  those  warrants  were  based.  Without  considering 
whether  this  decision  was  correct,  I  think,  it  must  now 
be  assumed  to  have  been  so,  and  then  there  was  au- 
thority to  have  made  a  levy  on  or  before  the  return-day. 
There  is  nothing  in  the  case,  to  show  that  the  defendant 
knew  it  was  not  made  by  that  time ;  he  may  well  have 
supposed,  it  was  so,  and  that  the  sale  was  postponed  by 
the  operation  of  the  injunction.  But,  however  this  may 
be,  it  seems  to  me,  that  the  defendant  can  be  in  no  worse 
situation,  supposing  all  the  warrants  were  void  ah  iftUio, 
than  if  they  had  all  been  valid  and  regular,  and  the 
sheriff  had  made  the  levy,  after  the  return-day  was 
passed.  In  the  one  case,  they  never  had  any  virtue  as 
an  authority  to  the  sheriff,  in  the  other,  the  authority 
was  spent,  or  had  ceased,  through  lapse  of  time,  to  exist, 
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which,  it  seems  to  me,  is  the  same  thing.  In  both  cases^ 
there  was  an  entire  absence  of  authority,  at  the  time 
when  the  act  complained  of  was  done. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that 
the  defendant,  having  set  the  sheriff  in  motion,  by  his 
ill^al  warrants,  to  do  an  illegal  act,  cannot  screen  him- 
self from  the  consequences,  by  alleging  that  the  latter 
did  not  do  the  act  in  the  time  or  manner  directed ;  and 
it  is  sought  to  bring  the  case  within  *the  princi-  -  ^  ^ 
pie  of  WaU  V.  Oabcyrn  (12  Wend.  39),  Vand<n^burgh  L  "^^ 
T.  Tnuix  (4  Denio  464),  and  other  cases  of  a  similar  char- 
acter. In  the  former  of  these  cases,  the  principle  was 
recognised,  that  to  render  one  man  liable  in  trespass,  for 
the  acts  of  others,  it  must  appear,  either  that  they  acted 
in  concert,  or  that  the  acts  of  the  individual  sought  to 
be  charged,  ordinarily  and  naturally,  produced  the  acts 
of  the  others ;  and  that  one  who  does  an  unlawful  act  is 
considered  as  the  doer  of  all  that  follows — ^the  causa  cavr 
8Cma — ^the  prime  mover  of  the  damages  that  result ;  and 
it  was  held,  accordingly,  that  where  a  party  sold  a 
mill,  standing  upon  the  lot  of  his  neighbor,  and  ap- 
pointed a  day  for  the  purchaser  to  take  it  away,  promis- 
ing to  aid  him  in  its  removal,  if  assistance  was  neces- 
sary, and  the  mill  was  subsequently  taken  down  and 
removed  by  the  purchaser,  that  the  vendor  was  liable  to 
an  action  of  trespass,  although  there  was  no  proof  of  his 
being  present,  or  aiding  in  the  removal  of  the  building ; 
and  in  the  latter  case,  it  was  held,  upon  the  same  prin- 
ciple, where  the  defendant,  being  engaged  in  a  quarrel 
with  a  boy  in  the  street,  in  a  city,  took  up  a  pick-ax 
and  followed  him  into  the  plaintiff's  store,  whither  he 
had  fled,  and  in  endeavoring  to  keep  out  of  the  defend- 
ant's reach,  the  boy  run  against  and  knocked  out  the 
£aucet  of  a  cask  of  wine,  by  means  of  which  the  wine  was 
lost,  that  the  defendant  was  liable  for  the  damages. 

It  appears  to  me,  however,  that  the  present  case  is  dis- 
tinguishable from  those  referred  to,  and  the  principles 
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which  governed  them.  In  this  case,  the  issuing  of  the 
warrants  could  not,  naturally,  or  ordinarily,  produce  the 
act  of  the  sheriflF  in  making  the  levy,  long  after  their 
power  and  force  would  have  been  expended,  if  they  had 
regularly  and  legally  issued.  The  defendant  acted  upon 
the  assumption  that  the  warrants  were  legal  and  valid, 
and  the  sheriff  received  them,  under  the  same  assump- 
tion. In  respect  to  the  latter,  as  they  were  regular  on 
their  fetce,  they  would,  doubtless,  have  been  a  protection 
to  him,  provided  the  act  under  which  they  were  issued 
was  constitutional  (as  to  which  no  question  is  now  raised), 
and  provided  he  had  pursued  their  tenor.  It  was  not  to 
be  presumed,  that  he  would  do  otherwise ;  on  the  con- 
*  qoft  1  *r^ry,  the  defendant  *had  a  right  to  presume, 
J  that  he  would  observe  the  line  of  conduct  which 
the  law  would  justify,  on  the  supposition  that  the  de- 
fendant had  full  authority  to  issue  them ;  and  if  he  went 
beyond  that,  and  committed  acts,  und^r  pretence  of  the 
warrants,  which  would  have  been  illegal,  if  they  had 
been  valid,  I  am  not  able  to  perceive,  upon  what  princi- 
ple of  law  or  justice,  the  defendant  can  be  held  answer- 
able for  the  consequences. 

Nor  is  he,  in  my  judgment,  liable  in  consequence  of 
having  received  the  money  from  the  sheriff.  It  is  con- 
tended, that  by  doing  so,  he  adopted  the  illegal  act  of 
the  sheriff  and  made  it  his  own,  and  is,  therefore,  liable 
to  the  plaintiff  for  the  damages.  The  authorities  re- 
ferred to  by  the  plaintiff's  counsel  in  support  of  this 
position,  all  apply  to  cases  of  agency,  and  generally 
show,  that  where  an  agent  has  exceeded  his  authority, 
the  adoption  of  the  agent's  acts,  by  the  principal,  makes 
the  latter  liable  to  the  same  extent  as  if  the  acts  of  the 
agent  had  been  within  the  scope  of  his  original  powers ; 
that  principle  has  no  application  to  the  present  case. 
The  defendant  was  a  public  officer,  and  in  issuing  the 
warrants,  he  assumed  to  act  officially.  The  relation  of 
principal  and  agent,  in  the  sense  of  the  above  rule, 
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never  existed  between  him  and  the  sheriff,  any  more 
than  it  does  between  a  jastice  of  the  peace  and  a  con- 
stable, where  the  latter  is  guilty  of  an  irregularity  in  the 
execution  of  process  issued  by  the  former,  as  where  he 
levies  an  execution  upon  the  property  of  a  person  not 
named  therein.  The  jud/nnent  of  the  supreme  court 
should  be  affirmed. 

Judgment  affirmed. 
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Huff  u  Bennett 
Memora/nda.'^Notes  of  iedimcmy. — Evidence. 

A  witDMt  may  rofiresh  his  memoiy  by  a  memorandnm  made  by  a  third  penoDy 
at  the  time  of  Uie  transaction,  if  he  can  aftenrards*  swear  to  the  facts,  finom 
his  own  reooUectidii. 

The  judge's  notes  of  the  testimony  of  a  witness,  taken  on  a  former  trial,  can- 
not be  read  to  discredit  the  witness,  if  the  judge  be  unable  to  testify  to  their 
correctness,  from  recollection. 

In  an  action  for  a  libel  on  an  attorney,  evidence  on  the  part  of  the  defendant 
that  the  plaintiff's  application  for  admission  to  the  supreme  court  had  been 
denied,  is  inadmissible  for  any  purpose. 

Huff  V,  Bennett,  4  Sandf.  180,  affirmed. 

Appeal  from  the  general  term  of  the  Superior  Court 
of  the  city  of  New  York,  where  a  motion  for  a  new  trial, 
made  on  a  bill  of  exceptions,  had  been  denied,  and  judg 
ment  perfected  on  a  verdict  in  favor  of  the  plaintiff 
(Reported  below,  4  Sandf.  120.) 

This  was  an  action,  by  the  plaintiff,  an  attorney  of 
the  superior  court,  against  Bennett,-  the  publisher  and 
editor  of  the  New  York  Herald,  for  certain  alleged  libels 
upon  the  plaintiff's  character  as  an  attorney,  published 
in  that  paper. 

The  libels  consisted  of  alleged  reports  of  proceedings 
before  the  Recorder  of  New  York,  who  had  discharged 
two  persons  committed  to  prison  by  another  magistrate, 
on  the  entry  of  bail  for  their  appearance ;  with  com- 
ments thereon,  assuming  that  the  recorder  acted  by  the 
advice  of  the  plaintiff,  who  was  the  prisoners*  counsel, 
with  a  sketch  of  the  plaintiff's  history.  Also,  a  report 
of  the  proceedings  in  a  case  before  the  court  of  special 
sessions,  with  allusions  to  the  plaintiff's  conduct  in  con- 
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nection  therewith.  The  defendant  justified  the  publica- 
tions, on  the  ground  that  they  were  correct  reports  of 
public  legal  proceedings,  with  fair  comments  thereon; 
and  that  the  facts  stated  in  relation  to  the  plaintiff  were 
true. 

On  the  trial,  before  Oakley,  J.,  after  proof  of  publi- 
cation, and  in  reply  to  testimony  on  the  part  of  the 
def^dant,  as  to  the  correctness  of  the  published  reports, 
the  plaintiff  called  the  recorder  as  a  witness,  and  having 
placed  *in  his  hands  a  copy  of  the  alleged  libel-  ^  ^  ^ 
lous  report  of  the  proceedings  before  him,  asked  ^ 
the  following  question:  "Wherein,  as  you  now  re- 
member, is  that  report  incorrect?"  The  defendant's 
counsel  objected  to  the  question,  as  incompetent,  but  the 
objection  was  overruled,  and  an  exception  taken. 

The  defendant  then  called  the  Hon.  Lewis  H.  Sani>- 
FOKD,  the  presiding  judge  in  a  former  trial  of  the  cause, 
when  the  recorder  was  examined  as  a  witness.  He  testi- 
fied, that  he  took  pretty  full  potes  of  the  testimony  on 
that  trial ;  but  could  not  state  from  his  own  recollection 
what  the  recorder  then  testified  to;  nor  could  he  say, 
that  his  notes  contained  the  recorder's  testimony  accu- 
rately ;  he  nright  have  omitted  things  that  the  witness 
testified  to.  The  defendant,  thereupon,  offered  the 
judge's  notes  in  evidence,  which  were  objected  to,  the 
objection  sustained,  and  an  exception  taken. 

The  plaintiff  having  shown  that  he  was  an  attorney 
of  the  superior  court,  the  defendant  offered  to  prove  that 
the  plaintiff  had  made  application  for  admission  to  the 
supreme  court,  which  had  been  denied.  This  offer  was 
objected  to,  and  overruled,  and  the  defendant  excepted. 

The  plaintiff  had  a  verdict  for  $150  damages ;  and  a 
motion  for  a  new  trial,  made  on  a  bill  of  exceptions, 
having  been  denied,  and  judgment  perfected  in  favor  of 
the  plaintiff,  the  defendant  took  this  appeal 
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Sandfordy  for  the  appellant. 

Huff,  respondent,  in  proprid  persond. 

Jewett,  J. — On  the  trial  several  exceptions  were  taken 
by  the  counsel  for  the  defendant  to  the  decision  of  the 
judge  in  respect  to  the  admission  and  rejection  of  evi- 
*  qqo  T  dence ;  some  of  *which  were  not  attempted  to  be 
•^  sustained,  on  the  argument  here.  I  shall,  there- 
fore, notice  only  such  as  the  counsel  relied  on  upon  the 
argument  in  this  court.  The  first  was  the  exception  to 
decision  of  the  judge,  holding  that  it  was  admissible  for 
the  counsel  for  the  plaintiff,  to  put  into  the  hands  of  the 
witness,  Scott,  a  paper,  and  to  ask  him  wherein,  as  he 
then  remembered  it,  was  the  report  contained  therein 
incorrect.  The  objection  was  placed  upon  the  ground 
that  the  question  was  incompetent,  but  the  case  does  not 
show  the  particular  ground  of  the  supposed  incompe- 
tency. On  the  argument,  the  ground  assumed  was,  that 
it  called  for  the  testimony  of  the  witness  of  facts,  after 
having  refreshed  his  memory,  by  looking  at  memoranda 
not  made  at  the  time,  either  by  himself,  or  in  his  pres- 
ence. It  was  insisted,  that  the  rule  was,  that  a  witness 
could  only  testify  to  such  facts  as  were  within  his  know- 
ledge, and  that  his  recollection  of  the  facts  could  only 
be  refreshed  by  examining  memoranda,  either  made  by 
himself,  or  in  his  presence.  Although  the  rule  is,  that  a 
witn^s,  in  general,  can  testify  only  to  such  facts  as  are  ' 
within  his  own  knowledge  and  recollection,  yet  it  is  well 
settled,  that  he  is  permitted  to  assist  his  memory  by  the 
use  of  any  written  instrument,  memorandum  or  entry  in 
a  book,  and  it  is  not  necessary  that  such  writing  should 
have  been  made  by  the  witness  himself,  or  that  it  should 
be  an  original  writing,  provided,  after  inspecting  it,  he 
can  speak  to  the  facts  from  his  own  recollection.  Doe  v. 
Perkim,  3  T.  R.  749;  Henry  v.  Lee,  2  qhit  124;  Lowes 
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V.  Read,  2  Lew.  Crown  Cas.  152 ;  1  Green.  Ev.  §  436 ; 
1  Phil.  Ev.  289;  Cow.  &  HilFs  Notes  750;  Lawrence  y. 
Baker,  5  Wend.  301.y 

The  next  exception  was  to  the  decision  of  the  judge, 
excluding  the  evidence  offered  to  prove  that  the  plain- 
tiff had  sued  the  corporation  of  the  city  of  New  York 
for  crier's  fees.  The  decision,  I  think,  was  correct ;  the 
fact  offered  to  be  proved  was  wholly  irrelevant  And  so 
was  the  fact  offered  to  be  proved,  that  the  plaintiff,  in 
January  1848,  applied  for  admission  to  practice  as  an 
attorney  in  the  supreme  court;  and  the  decision  upon 
the  objection  to  the  offer  of  that  evidence  was,  therefore, 
right. 

*0n  the  trial,  the  defendant  called  Judge  ^  ^ 
Sandford  as  a  witness,  who  testified,  that  he  ^ 
was  the  presiding  judge  at  a  former  trial  of  this  cause, 
that  the  witness,  Scott,  was  sworn  as  a  witness  on  that 
trial,  that  he  took  notes  of  his  testimony,  on  that  occa- 
sion, but  could  not  recollect  what  he  testified  to,  except 
as  he  referred  to  his  minutes ;  that  he  had  his  minutes, 
which  were  pretty  fiiU,  but  he  would  not  say  that  they 
contained  the  testimony  of  Scott  accurately;  that  he 
might  have  omitted  things  to  which  he  testified.  Upon 
this,  the  defendant's  counsel  offered  to  read  the  notes  of 
Judge  Sandford,  as  taken,  in  evidence;  on  objection 
being  made,  the  judge  excluded  the  evidence.  I  think,  the 
decision  was  right  The  notes  of  Judge  Sandford,  to  show 
what  the  witness  Scott  testified  to  on  the  former  occasion, 
ought  not  to  have  been  read  in  evidence,  especially,  as 
he  was  not  able  to  testify  that  they  contained  the  testi- 
mony of  the  witness  accurately ;  he  did  not  even  testify 
that  he  intended  to  take  the  testimony  accurately,  as  the 
witness  gave  it,  or  that  he  believed  that  he  had  done  so. 
When  a  witness  has  made  memoranda  in  the  usual 
course  of  business,  and  whose  duty  it  is  to  make  them, 

I  Storm  V.  Atlantic  Mutual  Insurance  Co.,  6  J.  &  Sp,  881. 
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if  he  cannot  verify  their  accuracy,  they  cannot  be 
received  in  evidence  before  the  jury.  {BvUer  v.  Ben9on, 
1  Barb.  527,  536,  and  the  cases  there  cited;  Moore  v, 
PearsoTif  6  Watts  &  Serg.  51.) 

There  was  evidence  enough  to  submit  the  cause  to  the 
jury,  and  the  charge  of  the  judge  was  clearly  right 
The  judgment  should  be  aflirmed. 

Welles,  J.— The  only  question  upon  which  I  enter- 
tained any  doubt  upon  the  argument,  was,  whether  the 
minutes  of  Judge  Sandpoed,  taken. upon  a  former  trial 
of  the  action,  of  what  John  B.  Scott  swore  to,  were  not 
improperly  excluded.  Scott  had  bewi  examined  as  a 
witness  for  the  plaintiflf  on  the  former  trial,  and  had 
been  again  examined  by  the  plaintiff,  upon  the  trial  in 
question,  and  on  that  occasion,  gave  evidence  in  relation 
to  his  former. testimony,  and  the  object  of  introducing 
Judge  Sandford's  minutes  was  to  impeach  Scott,  by 
^  -  showing  a  discrepancy  *in  his  evidence  on  the 
^  two  occasions.  Admitting  the  question  to  stand 
upon  the  principle  of  proving  the  testimony  of  a  de- 
ceased witness,  which  may  well  be  doubted,  I  think,  the 
decision  excepted  to  at  the  trial  was  right.  Judge  Sand- 
ford  testified,  that  he  presided  at  the  former  trial ;  that 
Scott  was  sworn  as  a  witness ;  that  he  took  notes  of  the 
testimony  on  the  trial ;  that  he  could  not  recollect  what 
Scott  testified  to,  except  as  he  referred  to  his  minutes, 
which  he  then  had  with  him,  and  were  pretty  full,  but 
he  would  not  say  that  they  contained  the  testimony  of 
Scott  accurately;  that  he  may  have  omitted  things 
which  he  testified  to.  In  Clark  v.  Vorce  (15  Wend.  193), 
the  rule  was  extended  quite  far  enough.  In  that  case, 
the  witness  called  to  prove  the  testimony  of  the  deceased 
witness  (one  Haight),  given  on  a  former  trial  of  the 
cause,  testified,  that  he  acted  as  counsel  on  the  former 
trial,  and  took  very  full  and  particular  minutes  of 
Haight's  testimony  that  he  intended,  at  the  time,  to 
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take  down  the  words  of  Haight,  but  could  not  pretend 
to  give  his  precise  words ;  tiiat  he  could  not  swear  to 
Haight's  testimony,  except  from  his  minutes,  and  could 
not  testify  that  he  had  taken  down  every  word  of  his 
testimony,  but  intended,  at  the  time,  to  take  down  all  he 
regarded  material. 

That  is  very  different  from  this  case.  Judge  Sand- 
FOED  says,  he  cannot  swear  that  his  minutes  contained 
the  testimony  of  Scott  accurately,  and  that  he  may  have 
omitted  things  that  he  testified  to ;  he  does  not  say  he 
believes  his  minutes  are  correct,  nor  that  he  intended  to 
take  down  the  words  of  the  witness.  No  case,  I  believe, 
has  gone  the  length  of  receiving  such  evidence  of  the 
testimony  of  a  deceased  witness,  and  the  rule  ought  not 
to  be  relaxed,  in  a  case  where  the  individual  who^ 
evidence  on  the  former  occasion  is  sought  to  be  proved 
is  living.  I  think,  the  judgment  of  the  superior  court 
should  be  affirmed. 

Judgment  affirmed. 
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CORWIN  et  (d.  V.  CiORWIN. 

Statute  of  U8e8. — Adverse  possession. 

Under  the  statute  of  uses,  a  pecuniary  conBideration  is  necessaiy,  to  rapport 
a  deed  of  bargain  and  sale. 

Affinity  by  marriage  is  not  a  consideration  which  will  support  a  corenant  t6 
stand  seised  to  nses. 

The  possession  of  one  entitled  in  right  of  his  wife,  or  as  tenant  by  the  cnrtesy, 
will  be  presumed  (nothing  being  shown  to  the  contrary),  to  be  held  in  yir* 
tne  of  such  right,  and  not  to  be  adyerse,  though  he  also  hold  a  Toid  deed, 
purporting  to  conrey  the  fee ;  to  render  such  possession  adyerse,  possession 
under  the  deed  must  be  shown. 

Corwin  v,  Corwin,  9  Barb.  219,  rerersed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  for  the  plain- 
tifi&,  upon  demurrer  to  the  answer,  had  been  affirmed. 
(Reported  below,  9  Barb.  219.) 

This  was  an  ejectment  to  recover  possession  of  two 
undivided  eleventh  parts  of  fifty  acres  of  land,  in  the 
town  of  Riverhead,  in  Suffolk  county,  which  the  plain- 
tiffs claimed  in  fee. 

On  the  27th  of  July  1801,  Isaiah  Tuthill  being  seised 
of  the  said  50  acres  of  land  in  fee,  executed  and  delivered 
to  Jabez  Corwin,  the  husband  of  his  daughter,  a  deed 
which  "in  consideration  of  natural  love  and  affection 
which  I  (the  grantor)  have  and  do  bear  to  my  son-in- 
law,  Jabez  Corwin,  and  for  the  better  maintenance  of 
him  the  said  Jabez  Corwin,"  purported  "to  give,  grant, 
alien  and  confirm"  to  the  said  Jabez  Corwin, "  his  heirs 
and  assigns  for  ever"  the  lands  in  question,  with  the 
usual  covenant  for  quiet  enjoyment. 
*  o^Q  1  *The  daughter  of  Isaiah  Tuthill  (Mrs.  Corwin) 
J  died  in  April  1823,  leaving  a  son,  Uie  defendant, 
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Jabez  Corwin,  Jr.,  surviving.  After  the  death  of  the  de- 
fendant's mother,  his  father  remarried,  and  the  plaintiflfe 
were  two  of  his  sons,  by  his  second  wife.  Jabez  Corwin, 
the  father,  died  on  the  29th  September  1836,  leaving 
eleven  children  surviving.  The  defendant  claimed  title 
as  the  heir-at-law  of  his  grandfather,  Isaiah  Tuthill ;  the 
plaintifife,  as  heirs-at-law  of  their  father,  Jabez  Corwin. 

The  defendant  put  in  an  answer  setting  forth  the  titles 
of  the  respective  parties,  as  above ;  and  further  stating 
that  Jabez  Corwin  continued  to  have  the  use,  occupation 
and  enjoyment  of  the  premises,  from  about  the  time  of 
the  date  of  the  deed,  to  the  time  of  his  death,  .but  had 
never  any  title  except  what  he  acquired  by  virtue  of  said 
deed,  or  as  tenant  by  the  curtesy,  in  right  of  his  first 
wife ;  and  that  the  plaintiff  had  no  estate  or  interest  in 
the  premises  except  as  heirs-at-law  of  their  father. 

The  plaintiffs  demurred  to  the  answer,  and  judgment 
was  rendered  in  their  favor  at  special  term,  on  the 
ground,  that  the  deed  of  the  27th  of  July  1801,  fron^ 
Isaiah  Tuthill  to  Jabez  Corwin,  was  valid,  as  a  covenant 
to  stand  seised ;  and  the  judgment  was  affirmed,  at  gen- 
eral term,  on  the  ground  that,  even  if  the  deed  was  void, 
Jabez  Corwin  had  title  by  adverse  possession.  The  de- 
fendant, thereupon,  appealed  to  this  court 

SUlf  for  the  appellant 

AUm,  for  the  respondent. 

♦Johnson,  J. — ^The  defendant's  answer  sets  np  -  ^  ^^ 
the  fiicts  on  which,  as  he  alleges,  the  question  of  ^ 
the  plaintifib'  title  depends ;  to  this  answer  the  plainti£& 
have  demurred,  and  thereby  admitted  the  truth  of  the 
facts  stated.  The  answer  does  not  allege  that  Jabez  Cor- 
win was  ever  in  possession  of  the  lands  in  question, 
between  the  date  of  the  deed  to  him  and  the  death  of  the 
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grantor  in  the  deed,  on  which  latter  event,  he  became 
entitled  to  the  possession  of  the  land,  as  tenant  by  the 
curtesy  initiate.  He  does  not,  therefore,  appear  to  have 
been  in  possession  wider  JUa  deed,  at  any  time.  There 
being  neither  livery  of  seisin,  nor  possession  under  the 
deed,  the  plaintiffs  fail  to  make  out  a  title  in  Jabez  Cor* 
win,  Sr.,  unless  the  deed  can  be  sustained  as  a  convey- 
ance under  the  statute  of  uses. 

It  has  been  contended,  that  it  operates  either  as  a  bar- 
gain and  sale,  or  as  a  covenant  to  stand  seised.  It  can- 
not operate  in  the  first  way,  because  it  shows  no  pecu- 
niary consideration ;  nor  in  the  second,  because  affinity 
by  marriage  is  not  a  consideration  on  which  a  covenant 
to  stand  seised  can  be  maintained.  Of  course,  I  do  not 
speak  of  a  deed  in  consideration  of  marriage,  properly 
speaking,  viz.,  of  marriage  to  be  had ;  this  is  a  valuable 
consideration. 

We  do  not  intend  to  be  understood,  as  expressing  any 
opinion  upon  the  effect  (should  the  plaintiffs  obtain  leave 
to  reply  in  the  court  below)  of  adding  to  the  case  an 
averment,  in  reply,  that  Jabez  Corwin  was  in  possession 
under  the  deed  to  him,  before  the  death  of  Isaiah  Tut- 
hiU.  In  the  present  aspect  of  the  case,  the  judgment  of 
the  supreme  court  must  be  reversed,  and  judgment  ren- 
dered for  the  defendant  on  the  demurrer. 

Judgment   reversed,   and  judgment   for   the 
defendant  on  the  demurrer. 
828 


Digitized  by 


Google 


£852.]  Newton  u  Habris.  *$46 


Statement  of  the  Case. 


Nbwton  V.  Habbis. 
Discrediting  wUneas. — Objection  to  evidence. 

To  discredit  a  witness,  it  is  competent  to  show  that  he  entertains  hostile  feel- 
ings towards  the  party  against  whom  he  is  called ;  and  if,  on  cross-exam- 
ination, he  deny  the  facts  tending  to  show  such  hostile  feelings,  thej  may  be 
proved  by  other  witnesses. 

If  a  specific  objection  to  evidence  be  made  on  the  trial,  no  other,  whioh  eonld 
have  been  obviated,  can  be  urged,  on  appeaL 

Appeal  firom  the  general  tertn  of  the  Supreme  Court, 
in  the  seventh  district,  where  a  judgment  in  favor  of  the 
plaintiflF,  entered  on  the  report  of  a  referee,  had  been 
afi&rmed. 

This  was  an  action  of  asswrripsit  for  work  and  labor 
done,  and  money  lent.  The  defendant  pleaded  the  gen- 
eral issue. 

On  the  trial  before  the  referee,  it  was  shown  that  the 
plaintiff  had  worked  for  the  defendant,  for  a  year,  want- 
ing a  few  days,  under  a  contract  to  work  for  one  year, 
for  $130;  and  there  was  evidence  tending  to  show  a 
waiver  of  filll  performance.  The  plaintiff  al^  proved 
by  his  brother,  Henry  Newton,  the  defendant's  admis- 
sion that  he  had  borrowed  of  the  plaintiff  $57. 

On  cross-examination,  Henry  Newton  was  asked^— 
"  Have  you  said,  that  the  defendant  in  this  suit  Should 
be  beaten,  if  swearing  could  do  it?"  To  which  he 
replied — "  No,  I  have  not  said  so."  The  defendant  then 
called  a  witness,  and  offered  to  prove  by  him,  that 
Henry  Newton  "  had  said,  that  the  defendant  would  be 
beaten  in  this  suit;  that  he  would  be  beaten,  if  swearing 
could  do  it"    This  was  objected  to,  on  the  ground,  that 
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the  question  had  been  put  to  the  witness,  Newton,  and 

*  ^4A  1  ^°s^^^®d  ^y  ^^>  ^^^  ^  i*  ^^  ^  *collatera 
■'  matter,  not  material  to  the  issue,  the  defendant 
was  bound  by  the  answer,  and  could  not  contradict  the 
witness.    The  objection  was  sustained,  and  the  defend- 
ant's counsel  excepted. 

The  referee  reported  a  judgment  in  favor  of  the  plain- 
tiff for  $170,  which  having  been  sustained  at  general 
term,  the  defendant  took  this  appeaL 

Wood,  for  the  appellant. 

KeUey,  for  the  respondent. 

Watson,  J. — ^I  concur  in  the  opinion  delivered  in  the 
supreme  court,  that  the  finding  of  the  referee  should  not 
be  disturbed  in  regard  to  the  allowance  for  the  plaintiff's 
labor.  As  was  justly  observed  in  that  court,  "  enough 
waa  proved,  to  raise  the  question  before  the  referee, 
whether  the  plaintiff  was  guilty  of  a  breach  of  the 
contract,  or  the  performance  of  it  was  waived  by  the 
defendant. 

The  recovery  of  the  money  lent  was  had  upon  the  tes- 
timony of  Henry  Newton  alone,  and  the  question  is 
presented,  whether  the  referee  decided  correctly,  in  re- 
jecting the  offer  of  the  defendant,  to  prove  that  the 
witness  had  said,  th^^t  the  defendant  *'  should  be  beaten, 
if  swearing  could  do  it"  This  depends  entirely  upon 
the  question,  whether  the  evidence  offered  was  material 
to  the  issue ;  that  it  was  so,  I  think,  is  settled  by  author- 
ity ;  and  the  reasons  for  allowing  such  inquiries  are  well 
stated  by  Beakdsley,  C.  J.,  in  Starks  v.  People  (5  Denio 
108).  He  there  says — "  It  is  always  competent  to  show 
that  a  witness  is  hostile  to  the  party  figainst  whom  he  is 
called;  that  he  has  threatened  revenge,  or  that  a  quarrel 
exists  between  them.  A  jury  would  scrutinize,  more 
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closely  and  doubtingly,  the  evidence  of  a  hostile,  than 
that  of  an  indiflferent  or  Mendly  witness.  Hence,  it  is 
always  competent  to  show  the  relations  which  exist 
between  the  witness  and  the  party  against,  as  well 
as  the  one  for,  whom  he  was  called.  (1  Green.  Ev. 
§§  449-50 ;  1  Stark.  Ev.  ed.  1842,  pp.  189-90 ;  1  Phil.  Ev. 
272-73 ;  Cowen  &  Hill's  Notes,  pp.  729,  730,  765 ;  Atwood 
V.  WeUon,  *7  Conn.  70.)"  In  the  case  in  5  Denio,  r  ^  047 
the  defendant  was  indicted  for  burning  the  bam  '• 
of  the  witness,  and  on  the  trial,  the  defendant  offered  to 
show  that  the  witness  had  said,  referring  to  a  black  ash 
swamp,  "  there  would  be  a  good  place  to  kill  Starks" 
(the  defendant).  The  offer  was  rejected,  the  defendant 
convicted,  and  the  supreme  court  reversed  the  judgment. 
Although  the  present  case  is  less  strong  to  show  the 
malice  of  the  witness  against  the  party,  still,  it  is  within 
the  principle  of  that  case,  and  must  be  governed  by  it. 
The  evidence  offered  would  tend  strongly  to  show  the 
unfriendly  feelings  of  the  witness  toward  the  defendant, 
and  it  should  have  been  received. 

The  objection  that  the  statement  which  the  witness 
Newton  denied  having  made,  was  not  precisely  the  same 
83  that  offered  to  be  proved  by  the  defendant  (if  the 
difference  is  material),  not  having  been  taken  on  the 
trial,  is  not  available  here.  Had  the  objection  been 
originally  made  on  that  ground,  the  phraseology  of  the 
defendant's  offer  might  perhaps  have  been  modified. 
The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed,  and  new  trial  awarded. 

BuGGLEs,  C.  J.,  and  Edmonds  and  GbidlbYi  JJ.,  dis- 
sented. 
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Sands  v.  Chubch  a  dL 
Defence  ofusv/ry. 

A  pnrdiafer  of  an  equity  of  redemption,  at  a  fbtedotnre-eale  imier  «i  Jimiar 
mortgage,  sabject  to  the  lien  of  the  prior  mortgage,  eanaoft  set  ^p  Ae  de- 
fence of  UBorj  against  such  prior  mortgage. 

*  <UA  1  *  Appeal  from  the  general  term  of  the  Supremo 
■'  Court,  in  the  sixth  district,  where  a  judgment  in 
favor  of  the  plaintiflF,  in  a  foreclosure-suit,  had  been 
affirmed. 

This  was  a  suit  to  foreclose  a  mortgage  for  $4500, 
given  by  James  Hamilton  to  the  plaintiff,  on  the  26th 
March  1839.  The  mortgagor  and  all  persons  who  had 
purchased  and  owned,  or  had  acquired  liens  upon,  the 
equity  of  redemption,  were  made  parties  defendant.  The 
mortgagor  suffered  a  default ;  the  subsequent  purchasers 
set  up  the  defence  of  usury. 

On  the  21st  February  1842,  Hamilton  gave  a  second 
mortgage  upon  the  same  premises,  to  the  ,  defendant. 
Church,  f6r  $2309.54.  On  the  18th  July  1842,  Church 
assigned  his  mortgage  to  Vanderlyn,  for  the  benefit  of 
his  creditors,  reciting  the  lien  6f  the  prior  mortgage,  and 
that  there  was  due  thereon  $2500,  with  interest.  Van- 
derlyn foreclosed  the  junior  mortgage,  in  the  same  year, 
making  William  G.  Sands,  the  prior  mortgagee,  a  party 
defendant ;  and  on  the  6th  November  1842,  Vanderlyn 
purchased  the  mortgaged  premises  at  the  foreclosulre-sale, 
as  truiitee.  The  decree  in  that  suit  directed  that  the 
property  should  be  sold  "  subject  to  the  prior  mortgage 
lien  of  William  G.  Sands;"  and  the  master's  deed  re- 
cited that  the  premises  had  been  sold  subject  to  that 
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prior  lien,  and  had  been  struck  oflf  to  Vanderlyn,  subject 
thereto. 

On  the  2l8t  January  1843,  Vanderlyn  sold  the  mort- 
gaged premises  to  the  defendant,  Daily,  at  public  auction, 
"subject  to  a  prior  mortgage  on  the  same  premises  to 
William  G.  Sands,  executed  by  James  Hamilton." 

*It  appeared,  that  after  the  giving  of  the  second  _  ^ 
mortgage,  and  before  the  assignment  thereof  to  ^ 
Vanderlyn,  the  plaintiflF,  Sands,  had  filed  a  bill  to  fore- 
close his  mortgage;  this  suit  was  discontinued,  on  the 
21st  February  1842,  on  payment  of  the  arrears  of  inter- 
est, and  $2000  on  account  of  the  principal;  and  an 
agreement  was  then  executed,  signed  by  Hamilton, 
Church  and  Sands,  and  indorsed  upon  the  mortgage, 
admitting  that  $2500  was  then  due,  and  extending  the 
time  of  payment,  provided  the  interest  should  be  punctu- 
ally paid. 

On  the  trial,  the  defendants.  Church  and  Daily, 
offered  to  prove  usury  in  the  plaintiflf's  mortgage,  but  the 
evidence  was  excluded,  and  the  usual  decree  of  fore- 
closure entered.  This  decree  having  been  affirmed,  at 
general  term,  on  the  ground  that  the  defence  of  usury 
had  been  waived,  the  defendants,  Church  and  Daily, 
took  this  appeal. 

Baldwin,  for  the  appellant. 

MygaU,  for  the  respondent. 

♦Edmonds,  J. — One  of  the  questions  involved  -  ^  ^-^ 
in  this  case  is,  how  far  the  defence  of  usury  is  ^ 
personal  to  the  debtor,  or  may  be  available  to  other 
parties.  The  defendants  idio  seek  to  set  it  up  in  this 
case,  are  merely  purchasers  of  the  equity  of  redemption, 
under  a  sale  on  the  fDreclosure  of  a  junior  mortgage. 
Belying  upon  the  case  of  Morris  v.  Floyd  (5  Barb.  130), 
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the  supreme  court  held,  that  those  purchasers  had  a 
right  to  set  it  up,  and  seem  to  intend  to  overrule 
*  oKo  T  **^®  ^^^®  ^^  Mechanics^  Bank  v.  Edwards  (1  Barb. 
-'  271).  The  court,  in  5  Barb.,  and  the  counsel  in 
this  case,  on  the  argument,  treat  the  case  in  1  Barb,  as  a 
hasty  decision  of  a  single  judge,  at  the  special  term,  and 
overlook  the  fact,  that  the  case  was  afterwards  considered 
on  appeal,  at  general  term,  before  Cady,  P.  J.,  Wiixard 
and  Edmonds,  justices,  and  the  ruling  at  the  special  term 
affirmed.  (2  Barb.  545.) 

The  conflict  upon  this  point  is  not  confined  to  the 
present  supreme  court  of  this  state ;  in  the  supreme  court 
of  the  United  States,  it  has  an  abiding  place  also.  In 
Lloyd  V.  ScoU  (4  Peters  205),  that  court  (McLean,  J.,  de- 
livering the  opinion)  held,  that  the  assignee  of  the  debtor, 
of  the  property  bound  by  the  usurious  security  might 
avail  himself  of  the  defence ;  but  in  De  Wolf  v.  Johnson 
(10  Wheat.  392),  it  was  held,  that  he  could  not. 

In  Lloyd  v.  Scott,  the  learned  judge  who  delivered  the 
opinion,  disposed  of  the  case  in  10  Wheaton,  quite  sum- 
marily, by  saying,  that  the  question  whether  the  pur- 
chaser of  the  equity  of  redemption  can  show  usury  in 
the  mortgage,  to  defeat  a  foreclosure,  was  not  involved.' 
I  have  carefully  examined  that  case,  and  I  cannot  arrive 
at  that  conclusion.  Prentiss,  the  mortgagor  to  De  Wolf, 
conveyed  the  mortgaged  premises  to  Barry,  for  the 
benefit  of  his  creditors.  Barry  sold  them  and  the  John- 
sons bought  them,  and  on  a  bill  by  De  Wolf,  to  foreclose 
his  mortgage,  the  Johnsons  set  up  the  defence  of  usury, 
as  between  De  Wolf  and  Prentiss.  On  the  argument  of 
that  case,  the  plaintiff's  counsel  took  the  point,  that  if 
the  contracts  were  usurious,  the  Johnsons  could  not  take 
advantage  of  the  usury,  and  the  court,  in  delivering 
their  opinion,  say,  there  were  two  views  of  the  subject 
upon  which  the  court  below  ought  to  have  sustained  the 
bill :  one  was,  that  it  was  perfectly  established  that  the 
plea  of  usury,  at  least,  so  feur  as  to  landed  security,  is 
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personal  and  peculiar,  and  however  a  third  person  hav- 
ing an  interest  in  the  land  may  be  aflfected  incidentally 
by  a  usurious  contract,  he  cannot  take  advantage  of  the 
usury. 

♦Now,  it  seems  to  me,  that  this  is  an  express  _  ^  ^^ 
abjudication  upon  the  point,  and  that  too,  under  ^ 
circTimstances  very  like  those  which  exist  in  the  case 
now  under  our  consideration.  In  both  cases,  the  mort- 
gagor was  a  party  to  the  suit,  and  suffered  judgment  by 
default,  thus  ref^ising  to  avail  himself  of  the  defence, 
and  in  both,  the  purchaser  took  subject  to  the  prior 
mortgage  which  he  sought  to  impeach.  And  it  is  upon 
this  state  of  things,  that  the  United  States  supreme  court 
say,  "  the  case  presents  a  third  person,  the  assignee  of  an 
equity  of  redemption,  setting  up  a  defence,  which,  in  one 
aspect,  Prentiss  himself  cannot  set  up,  and  in  another, 
which  he  has  not  set  up,  but,  on  the  contrary,  under  the 
state  of  the  pleadings,  must  be  supposed  to  have  refused 
to  set  up  or  to  have  abandoned."  And  "  had  they  (the 
Johnsons)  purchased  from  Prentiss,  in  the  most  absolute 
and  general  manner,  and  altogether  without  notice, 
actual  or  constructive,  they  still  could  have  acquired  no 
more  than  the  equity  of  redemption,  and  that  would  not 
have  transferred  to  them  the  right  of  availing  themselves 
of  the  plea  of  usury.  We  have  examined  the  cases 
quoted  to  this  point,  and  are  satisfied  with  their  applica- 
tion and  correctness.  It  would  indeed  be  astonishing, 
were  it  otherwise,  for  the  contrary  rule  would  hold  out 
no  relief  to  the  borrower ;  it  would  be  only  transferring 
his  money  from  the  pocket  of  the  lender  to  the  pocket 
of  the  holder  of  the  equity  of  redemption."* 

Such  is  the  state  of  the  question  in  the  United  States 
supreme  court ;  and  it  would  seem  to  be  in  a  similar 
condition  in  our  state  courts.  In  5  Barb.  130,  the  court 
say,  they  have  been  able  to  find  no  case  to  sustain  the 

>  Miners*  Trust  Company  Bank  v.  Rofleberrj,  81  Fesn.  8t.  809,  813. 

835 


Digitized  by 


Google 


363  Sands  v.  Church.  [April, 

Opinion  of  tiie  Court,  per  Edmonds,  J. 

ruling  in  special  term,  in  1  Barb.  271.  Aside  from  the 
same  case,  affirmed  at  general  term  (2  Barb.)  and  the  case 
of  De  Wolf  V.  Johnson  (10  Wheat.)  already  referred  to, 
the  case  of  Post  v.  Bank  of  XJtica  (7  Hill  406)  is  somewhat 
in  point,  for,  there,  one  of  the  majority  of  the  court,  upon 
the  strength  of  Rcadmg  v.  Weston  (7  Conn.  413)  and  of 
De  Wolf  V.  Johnson,  states  the  proposition  broadly,  that 
no  one  but  the  party  to  the  usurious  loan  should  be 
permitted  to  avoid  the  contract,  and  says,  that  those 
*  oiu  1  ^^^^®^  regard  the  party  *to  the  contract,  or  those 
■'  liable  upon  it,  as  the  only  persons  who,  upon 
principle,  should  be  allowed  to  avail  themselves  of  the 
usury,  and  that  they  are  cited  merely  to  show  that  the 
grantee  of  a  mortgagor  is  not  regarded  as  a  party  to 
the  usurious  contract,  and  hence,  should  not  be  per- 
mitted to  take  the  place  of  such  party  in  avoiding  his 
contract.  And  in  Green  v.  Morse  (4  Barb.  335),  Mr. 
Justice  Gridley,  both  as  vice-chancellor,  and  afterwards, 
on  appeal,  at  general  term,  holds  that  a  stranger  cannot 
set  up  the  defence,  and  that  it  can  be  taken  only  by  the 
party  or  his  privies  in  blood  or  estate. 

But,  after  all,  the  conflict  in  our  own  courts  is  not  as 
great  as  it  may  appear.  The  case  of  the  Mechanics^  Bank 
V.  Edwards,  in  1  Barb.,  does  not  decide  as  the  court,  in  5 
Barb.,  seem  to  suppose,  viz.,  that  the  defence  is  confined 
merely  to  the  party  to  the  usurious  contract,  nor  indeed 
does  it  go  as  far  in  that  respect  as  either  the  case  of  De 
Wolf  V.  Johnson,  in  the  United  States  supreme  court,  or 
Post  V.  Bank  of  TMca,  in  our  court  of  errors ;  for  it,  in 
terms,  excepts  the  sureties,  heirs,  devisees  and  represen  • 
tatives  of  the  debtor. 

In  order  that  its  precise  ruling  should  be  understood, 
it  ought  to  be  considered  in  connection  with  the  circum- 
stances out  of  which  it  arose.  It  was  a  contest  between 
two  creditors,  in  respect  to  the  surplus  produced  by  a 
sale  on  a  mortgage,  to  which  neither  of  them  were 
parties,  and  the  younger  of  these  two  incumbrancers 
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daimed  that  the  elder  was  usurious.  The  court  held, 
that  he  was  a  stranger  to  the  contract  and  could  not  set 
up  the  defence  of  usury,  the  debtor  himself  not  haying 
interposed  it.  It  was  not  necessary  to  inquire,  nor  did 
the  court  inquire,  whether  heirs,  devisees  or  personal 
representatives,  or  subsequent  purchasers  could  set  up 
the  defence.  All  that  was  necessary  to  decide,  and  all 
that  was  decided,  was,  that  as  between  two  incumbran- 
cers, the  subsequent  incumbrancers  were  strangers  to 
the  first  contract,  and  could  not  avoid  it  for  usury ;  and 
that,  as  to  them,  the  defence  was  personal  to  the  debtor, 
and  in  no  respect  attached  to  them. 

The  question  is,  however,  still  left  in  this  case  (un- 
touched by  *that),  whether  the  purchaser  of  the  -  ^  ^ 
equity  of  redemption  can  avail  himself  of  the  de-  '- 
fence  of  usury,  in  a  suit  on  the  mortgage,  to  which  the 
mortgagor  is  a  party,  and  which  defence,  by  allowing 
judgment  t6  be  taken  against  him,  he  refuses  to 
set  up. 

Now,  in  regard  to  this,  the  supreme  court,  in  M(mi»  v. 
Fkydy  while  they  held,  that  the  defence  is  not  so'  p^^ 
sonal,  but  that  the  debtor's  grantee  may  set  it  up,  yet  do 
hold,  that  it  is  so  far  personal,  that  the  debtor  may 
waive  it,  and  that,  by  granting  subject  to  the  debt,  he 
does  waive  it,  so  that  the  grantee  cannot  avail  himself 
of  it.  Their  language  is,  "tiie  defence  of  usury  may  be 
waived  by  the  mortgagor,  or  any  subsequent  owneTi 
so  that  a  subsequent  purchaser  cannot  set  it  up,"  or  in 
other  words  he  may  waive  it,  so  as  to  bind  his  grantee. 
If  he  can  do  this,  by  selling  subject  to  the  payment 
of  the  debt,  may  he  not  do  it,  by  suffering  judgment 
and  refusing  to  set  it  up  ?  If  he  can  do  it  by  an  act 
towards  a  third  person,  can  he  not  do  it,  by  agreement 
with  his  creditor? 

These  questions  and  difficulties  which  necessarily 
arise,  if  we  adopt  the  principle  that  the  grantee  may  set 
up  the  defence  of  usury  in  the  original  loan,  and  that^ 
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yet,  the  borrower  may,  by  an  act  of  his  own,  waive  it,  so 
that  a  subsequent  purchaser  cannot  set  it  up.  But  it 
seems  to  me,  that  they  do  not  necessarily  arise  in  this 
case,  and  tiiat  there  is  another  element  in  it,  quite 
material  to  its  determination;  and  that  is,  not  merely 
that  the  mortgagor  sold  subject  to  the  debt,  but  that  the 
purchaser  took  it  so  incumbered,  and  thereby  bound 
himself,  in  a  measure  at  least,  to  the  payment  of  the 
debt.  That  obligation  could  be  enforced  against  him 
by  the  mortgagor,  and  in  some  cases,  by  the  mortgagee. 
For  this  reason,  and  irrespective  of  the  question  as  to 
the  personal  character  of  the  defence  of  usury,  it  could 
not  be  available  to  the  purchaser.  He  had  made  a  valid 
contract,  and  for  a  valuable  consideration,  that  so  far  as 
he  owned  or  was  interested  in  the  mortgaged  premises, 
he  would  hold  subject  to  the  payment  of  the  debt. 

It  would  be  contrary  to  equity,  to  allow  him  to  avoid 
*  ^!^({  1  ^*®  payment.  *It  would  be  discharging  him 
-'  from  his  obligation,  and  leaving  the  mortgagor 
still  liable.  It  would  be  releasing  the  land  from  the 
incumbrance,  when  he  had  agreed  that  it  should  be  sub- 
ject to  it.  It  would  be  continuing  the  mortgagor  under 
an  obligation,  which  his  vendee  had  assumed  upon 
himself,  and  in  the  language  of  De  Wolf  v.  Johnson^  "  it 
would  hold  out  no  relief  to  the  borrower,  but  would  be 
only  transferring  his  money  from  the  pocket  of  the 
lender  to  the  pocket  of  the  holder  of  the  equity  of 
redemption ;"  and  I  may  add,  in  open  violation  of  his 
own  valid  contract.  It  is  upon  this  ground,  therefore, 
and  not  upon  the  ground,  that  the  defence  of  usury  is 
personal  to  the  borrower,  that  I  think  the  judgment 
below  was  right. 

Another  objection  is,  however,  made  by  the  appellants 
to  the  judgment  below,  and  that  arises  under  the  267th 
section  of  the  code.  It  appears  from  the  bill  of  excep- 
tions, that  the  cause  was  tried  before  a  justice,  without  a 
jury,  and  it  is  one  of  those  cases  whidi,  under  §  254,  is 
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triable  by  the  court.  *  Upon  the  trial,  the  justice  directed 
an  order  to  be  entered  by  the  clerk,  in  the  minutes  of 
the  court,  that  judgment  be  given  for  the  plaintiflF,  and 
thereupon,  without  the  further  order  or  direction  of  the 
court,  or  decision  in  writing  of  the  said  justice,  judgment 
was  entered  for  the  plaintiff,  "  to  which,"  as  the  record 
says,  "  the  defendant  excepts." 

By  §  267  of  the  code,  it  is  provided,  that  "  upon  the 
trial  of  a  question  of  fact  by  the  court,  its  decision  shall 
be  given  in  writing,  and  filed  with  the  clerk,"  Ac; 
''judgment  upon  the  decision  shall  be  entered  accord- 
ingly." This  language  is  very  explicit,  and  as  I  under- 
stand it,  provides  that  a  judgment,  in  a  case  where  the 
court  acts  both  as  judge  and  jury,  to  determine  both 
law  and  fact,  cannot  be  rendered  orally,  but  only  in 
writing.  The  decision  may  be  made,  either  at  the  trial, 
or  at  any  time  within  twenty  days  afterwards,  and  the 
meaning  evidently  is,  that  whenever  it  is  made,  whether 
in  open  court,  in  the  presence  of  the  parties,  or  after  the 
court  has  adjourned,  and  the  justice  has  retired  to  his 
private  apartment,  *there  shall  be  something  to  _  ^  ^ 
authenticate  the  judgment,  something  that  shall  '- 
place  it  beyond  doubt,  what  is  the  precise  point  decided. 
Unless  such  be  the  meaning  of  the  section  in  question,  I 
can  imagine  none  of  any  practical  utihty.* 

But  this  consideration  is  by  no  means  sufficient  to 
warrant  us  in  reversing  the  judgment,  for  it  does  not 
appear,  certainly,  that  the  point  was  raised  below.  If 
it  had  been,  it  was  an  objection,  not  affecting  the  merits, 
which  could  easily  have  been  obviated  by  an  amend- 
ment. It  does  not  appear  to  have  been  raised  or  con- 
sidered at  all,  at  the  general  term,  whereas,  if  it  had 
been,  the  court,  by  an  amendment,  might  have  cured  the 
defect.  And  it  does  not  appear,  that  the  attention  of  the 
judge  was  called  to  the  point,  on  the  trial.    The  excep* 

*  See  Heinemaim  v.  Waterboiy^  5  Boe.  688. 
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tion  ihen  taken  is  so  broad,  that  it  might  have  been  well 
understood  by  the  judge,  as  pointing  rather  to  the  £aot 
of  his  r^idering  judgment  for  the  plaintiff,  than  to  the 
form  in  which  he  did  so;  and  we  cannot  say,  now,  on 
perusing  the  bill  of  exceptions,  that  either  the  special  or 
general  term  had  passed  upon  the  question.  An  excep* 
tion  so  vague  as  to  leave  such  a  doubt  on  the  mind  of 
the  appellate  tribunal,  is  too  broad  to  be  (^  any  avail  to 
the  party,  or  to  be  noticed  by  the  court.  The  judgment 
should  be  affirmed 

Judgment  affirmed.' 

*  A  minority  of  the  court  conciirTed  in  affinning  the  judgment,  on  the 
ground  that  the  appellants  could  not  avail  themselves  of  the  defence  of  nsurj, 
under  the  circumstances  of  the  case ;  and  that  the  exception  was  too  hroad  to 
raise  the  question  mooted,  under  the  code*  Thej  did  not  consider  the  quesdon 
of  the  personal  diaracter  of  the  dcfbnoe  of  usury.  BCay  not  the  coniliet  of 
aotboritj  on  this  question  he  reconciled,  hy  a  consideration  of  the  diffiBreoot 
hctwccn  those  statutes  which  declare  a  usurious  contract  to  be  utterly  void, 
and  those  which  merely  render  usury  a  defence  to  the  extent  of  the  illega] 
intierest  paid  T  It  may  be,  tfiat  a  purchaser  of  the  equity  of  redemption  would 
have  a  right  to  sot  up  the  defence  Ihat  the  prior  mortgage  was  utterly  mid, 
which  was  the  case  of  Lloyd  o.  Scott,  4  Pet.  SOS ;  whilst  be  would  ha¥« 
no  right  to  avail  himself  of  a  partial  failure  of  consideration,  as  a  defence 
pro  tatdOy  as  in  De  Wolf  v,  Johnson,  10  Wheat.  367 ;  and  Miners'  Trust 
Co.  Bank  v.  Roseberry,  #^  Fenn.  8t.  809. 
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PowBBS  and  another  u  Bergen. 
LegidaJtive  power. — Emin&nJt  domain. 

'Hie  legifllstiire  has  no  power,  by  a  special  act,  to  avttoriie  tbe  sale  of  tlii 
propertj  of  parties  wt  7»ri%  for  other  diao  public  pciiposes»  withont  their 
conamt ;  and  the  iancte  which  wonld  create  *  necessitj  for  the  exercise  of 
sach  power,  will  not  be  presumed,  when  neither  shown  hj  proof,  nor 
recited  in  the  act.' 

Appeal  by  the  defendant  firom  the  general  term  of  the 
Supreme  Oourt,  in  the  second  district,  where  a  decree 
had  been  made  for  the  specific  performance  by  him  of  a 
contract  for  the  purchase  oi  certain  lands  in  the  city  of 
Brooklyn,  in  a  case  submitted  under  §  372  of  the  code. 
The  facts  are  fully  stated  in  the  opinion  of  the  court 

Oompbell,  for  the  appellant 

Lottf  for  the  respondents. 

Jewett,  J. — ^The  parties  agreed  upon  and  submitted  a 
case  to  the  supreme  court,  containing  *the  facts  _  ^  ^^ 
upon  which  the  controversy  between  them  de-  ^  ^^ 
pended,  pursuant  to  §  372  of  the  code,  on  which,  that 
court  rendered  a  judgment  in  favor  of  the  plaintifib, 
from  which  the  defendant  has  appealed.  Tlie  single 
question  for  determination  is,  whether  the  plaintifis  have 
power,  under  and  by  virtue  of  the  will  of  Thomas  Poole,' 
deceased,  and  the  several  acts  of  the  legislature  men- 

>  BreTOort  v.  Grace,  58  N.  T.  945,  S54 ;  Ervine's  Appeal,  16  Penn.  St. 
8S6 ;  Kneass'f  Appeal,  81  IMd.  87  ^  Saxlon  v.  MltdieU,  78  Ibid.  479. 
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tioned  in  the  case,  and  the  proceedings  had  under  diem, 
or  under  either,  to  convey  to  the  defendant  a  valid  title, 
in  fee-simple,  in  and  to  the  lands  and  premises  which 
they  contracted  to  sell  and  convey  to  him,  mentioned 
and  described  in  the  agreement  set  out  in  the  case. 

Thomas  Poole,  on  the  10th  day  of  August  1831,  made 
his  last  will  and  testament,  in  due  form  of  law  to  pass 
real  estate  in  this  state,  and  shortly  thereafter,  in  the  same 
year,  died,  leaving  his  said  will  in  full  force,  which  in 
December  1831,  after  his  death,  was  duly  proved  and 
recorded  as  a  will  of  real  estate,  in  which  the  plaintiff 
were  named  as  executors  thereof.  At  the  time  of  the 
making  of  his  will,  and  at  the  time  of  his  death,  the  tes- 
tator was  seised  in  fee-simple  absolute,  of  the  premises 
in  question ;  and  by  his  will,  devised  said  premises,  with 
certain  other  lands,  to  his  executors,  in  trusty  that  they, 
in  their  discretion,  might  permit  the  testator's  daughter, 
Eliza,  then  the  wife  of  John  Powers,  to  occupy  the  same, 
or  any  part  thereof,  for  and  during  her  natural  life;  or 
rent  the  same,  or  any  part  thereof,  during  the  same 
period,  to  any  person  or  persons,  from  year  to  year,  or  for 
a  higher  term,  and  take  and  receive  the  rents  and  profits 
accruing  from  the  same,  and  therewith  make  all  neces- 
sary repairs,  and  pay  all  taxes  and  other  necessary 
charges  and  expenses  in  and  about  the  same,  and  after 
deducting  all  such  payments,  said  executors  were  re- 
quired, annually,  to  pay  over  the  residue  of  such  rents 
and  profits  to  the  testator's  said  daughter  Eliza,  for  and 
during  her  natural  life,  to  her  sole  and  separate  use  and 
benefit,  upon  her  individual  receipt,  notwithstanding  her 
then,  or  future,  coverture ;  and  upon  the  death  of  his  said 
daughter  Eliza,  the  testator  devised  said  lands  and  pre- 
♦  QAA  1  ^ises,  with  the  *appurtenances,  in  fee-simple,  as 
^  tenants  in  common,  to  the  lawful  issue  of  his 
said  daughter,  if  more  than  one,  share  and  share  alike; 
and  for  want  of  such  issue,  then,  to  all  his  grandchildren, 
then  living,  as  tenants  in  common,  and  to  his,  her  or 
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iheir  heirs  and  assigns  for  erer.  The  case  shows  that 
the  testator's  daughter  Eliza  is  still  living  ;and  has  two 
children. 

The  plaintiflfs,  being  the  executors  named  in  the  will, 
took  a  legal  estate  in  the  premises  devised,  for  and  dur- 
ing the  natural  life  of  Eliza,  the  daughter  of  the  testa- 
tor, in  trust,  either  to  permit  her  to  occupy,  or  to  rent 
the  same,  or  any  part  thereof,  as  they  should  judge  most 
expedient ;  and  in  case  they  should  rent  the  same,  to 
receive  the  rents  and  profits  thereof,  and  to  pay  over  to 
her,  for  her  separate  use,  such  portion  thereof  as  should, 
from  time  to  time,  remain  in  their  hands,  after  satisfy- 
ing the  expenses  of  all  necessary  repairs  of  the  premises, 
to  be  made  by  them,  from  time  to  time,  and  all  taxes 
and  other  necessary  charges  and  expenses  attending  the 
execution  of  said  trust. 

The  two  children  of  the  daughter,  Eliza,  have  a  vested 
estate  in  remainder,  in  fee,  in  tlie  premises  in  question, 
as  tenants  in  common,  in  equal  parts,  subject  to  open 
and  let  in  after-born  lawful  issue  of  their  mother,  as 
tenants  in  common  with  them,  and  liable,  however,  to 
be  divested,  by  their  deaths,  during  the  lifetime  of  their 
mother.  The  grandchildren  of  the  testator  (other  than 
the  children  of  Eliza),  living  at  her  death,  have  a  con- 
tingent estate  in  remainder,  depending  upon  the  event 
of  the  death  of  the  daughter  Eliza,  without  leaving  any 
lawful  issue  surviving  her.    (1  R.  S.  723,  §§  9, 10, 11, 13.) 

The  plaintiflfe  derived  no  authority,  under  the  will,  to 
sell  and  convey  to  any  one,  a  valid  title  in  fee,  to  the 
premises  in  question.  The  extent  of  their  pow^r  to  dis- 
pose of  said  lands  was,  to  lease  the  same,  during  the  life 
of  the  testator's  daughter  Eliza.  The  trust  upon  which 
they  hold  the  estate,  being  expressed  in  the  will  creating 
it,  any  sale  or  conveyance  thereof  by  them  in  contraven- 
tion of  such  trust,  would  be  absolutely  void.  (1  R.  S. 
730,  §  65.)  It  is  not,  however^  contended,  that  the  plain* 
tiflfe  have  power  to  sell  and  convey  the  estate  in  fee^ 
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*^^  1  unless  it  is  conferred  on  them  *by  the  act  of  the 
-^  legislature  referred  to,  and  their  proceedings  had 
in  pursuance  .of  its  provisions.*  The  question  then  is^ 
i&  such  power  conferred,  by  said  act  of  the  l(^gi9lati:ire 
and  the  proceedings  under  it  ? 

By  the  first  and  second  sections  of  the  first  act,  entitled 
"mi  act  for  the  relief  of  Eliza  Powers  and  others/'  passed 
14th  March  1837  (Laws  of  1887,  p.  46),  it  was  enacted, 
that  it  should  and  might  be  lawful  for  the  plaintiff, 
executors  and  trustees  in  the  last  will  and  teetam^it  of 
Thomas  Poole,  late  of  the  county  of  Kings,  deceased,  at 
any  time  within  ten  years  from  4he  passage  of  the  act^ 
upon  giving  such  security  as  might  be  required  by  the 
chancellor,  or  the  vice-chancellor  of  the  first  circuity 
from  time  to  time,  either  publicly  or  privately,  as  the 
chancellor  or  vice-chancellor  of  the  first  circuit  might 
order  and  direct,  sell  such  parts  of  certain  lands  and 
{Kremises,  described  in  said  act,  and  being  the  lands,  or  a 
portion  thereof,  so  devised  by  said  testator,  as  they  might 
deem  most  b^ieficial  to  the  persons  interested  therein. 
And  the  said  plaintifb  were,  by  the  words  of  the  act^ 
authorized,  in  case  of  a  sale,  after  the  same  should  be 
ratified  and  confirmed  by  the  chancellor  or  vice-chan- 
cellor of  the  first  circuit,  to  make  and  execute  good  and 
sufficient  deeds  or  conveyances  in  the  law,  to  the  pur- 
chaser or  purchasers  thereof;  which  deeds  or  convey- 
ances, so  to  be  made  and  executed,  should  convey  to  the 
purchaser  or  purchasers  the<eof,  all  the  estate,  right,  title 
and  interest,  which  the  said  Thomas  Poole  had,  at  the 
time  of  his  death,  in  and  to  the  premises  so  conveyed. 
The  8d  section  of  said  act  assumed  to  constitute  the 
plaintiffs  trustees  to  carry  into  e&ct  the  trusts  declared 
in  and  by  said  will  of  said  Thomas  Poole,  deceased,  in 
relation  to  the  premises  described  in  the  act,  in  pursu- 
ance of  the  provisions  and  directions  of  such  will,  and 
out  of  the  proceeds  of  such  sale  or  sales  as  they  should 
make,  under  and  by  virtue  of  the  act,  the  plainti£b  were 
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required  to  pay  and  discharge  all  taxes,  assessmentSi 
liens,  charges  and  incumbrances  whatsoever,  then,  or  at 
any  time  thereafter,  during  the  continuance  of  said 
trust,  assessed  or  imposed  upon  the  said  lands  and 
premises  so  devised;  and  as  to  the  surplus  moneys 
*that  should  remain  in  their  hands,  after  such  -  ^ 
payments,  and  also  the  incidental  charges  and  '- 
expenses,  the  plaintiffs  were  required  to  invest,  from 
time  to  time,  in  such  permanent  securities  as  the  chan- 
cellor or  vice-chancellor  of  the  first  circuit  should  direct; 
which  securities,  together  with  the  mortgages  which 
were  authorized  by  the  2d  section  to  be  taken  for  a  pro- 
portion of  the  purchase-money,  not  exceeding  one-half 
part  thereof,  and  such  part  of  the  said  devised  premises 
as  might  remain  unsold,  were  required  to  be  held  by 
said  plaintiffs  in  trust,  according  to  the  terms  of  said 
will ;  that  is  to  say,  to  pay  over  the  interest  and  income 
thereof,  from  time  to  time,  and  as  the  same  should  be- 
come due  and  be  received  by  them,  unto  the  testator's 
said  daughter  Eliza,  during  her  natural  life,  and  after 
her  decep^e,  to  convey,  assign  or  pay  over  the  same,  to 
the  lawful  issue  of  the  said  Eliza,  if  more  than  one, 
share  and  share  alike ;  and  for  want,  or  in  default  of, 
such  issue,  then  to  all  the  grandchildren  of  the  said  tes- 
ter who  might  then  be  living.    The  plaintiff,  by  the 
4th  and  6th  sections  of  said  act,  were  required  to  ac* 
count  annually  to  the  chancellor,  or  said  vice-chancellori 
and  were  made  subject  to  the  control  of  the  court  of 
chancery. 

This  act,  it  se^oas,  expired  by  its  own  limitation,  with- 
out any  sale  or  disposition  being  made  of  the  premises 
devised  by  the  testator,  or  any  part  thereof;  which  fur- 
nished an  occasion  for  the  l^islature,  on  the  21st  of 
March  1849,  to  pass  a  second  act  in  respect  to  selling  and 
disposing  of  the  lands  in  question,  entitled  ''an  act 
autiiorizing  the  executors  and  trustees  of  Thomas  Poole, 
formerly  of  Brooklyn,  deceased,  to  sell  certain  portions 
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of  his  real  estate"  (Laws  of  1849,  p.  151);  the  first 
section  of  which  revived  and  continued  the  1st  and  2d 
sections  of  the  previous  act  of  1837,  as  modified  by  the 
last  act.  The  2d  section  assumed  to  authorize  the  plain- 
tifis,  as  executors  and  trustees  of  said  will,  and  the  sur- 
vivor of  them,  to  sell  the  lands  described  and  referred  to 
in  said  two  sections,  or  any  part  thereof,  firom  time  to 
time,  during  the  life  of  the  said  Eliza,  the  daughter  of 
said  testator,  with  like  effect  as  if  such  sale  had  been 
made  within  the  time  limited  in  and  by  said  two 
sections. 

*  ^a^  1  *^y  *^^  ^^  section,  the  proceeds  of  any  such 
■^  sale  were  required  to  be  applied  as  follows :  1.  To 
the  payment  of  the  commissions,  costs  and  expenses  of 
the  plaintiffs,  to  be  allowed  and  ascertained  as  provided 
for  by  §  7.  2.  To  the  discharge  of  all  assessments,  liens, 
charges  and  incumbrances  whatever,  then  charged,  or 
which,  at  any  time  thereafter,  might  be  charged,  assessed 
or  imposed  on  said  lands,  or  any  part  thereof;  and  to 
the  reimbursement  of  any,  money  or  moneys  paid,  or 
which  might  be  thereafter  paid,  by  the  plaintiffe,  or 
either  of  them,  in  the  discharge  of  such  assessments, 
liens,  charges  and  incumbrances,  or  for  the  redemption 
of  any  such  lands,  or  any  part  thereof,  from  sales  made 
for  the  satisfaction  thereof,  or  in  the  transfer  of  any  cer- 
tificate or  certificates  of  such  sales,  with  legal  interest 
and  expenses.  3.  The  surplus  to  be  invested  for  the  uses 
and  purposes,  and  the  interest  thereof,  after  the  payment 
of  the  annual  taxes,  applied,  as  is  provided  and  directed 
in  and  by  the  3d  section  of  the  act  of  1837,  above  re- 
ferred to. 

The  6th  section  allowed  the  sales  so  to  be  made,  to  b6 
^ther  public  or  private,  as  should  be  directed  by  one  of 
the  justices  of  the  supreme  court,  or  the  county  judge 
of  the  county  of  Kings,  and  when  confirmed  by  such 
justice  or  judge,  a  conveyance  was  authorized  to  be  exe- 
cuted to  the  purchaser  or  purchasers,  and  which,  it  was 
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declared,  should  convey  to  such  purchaser  or  purchasers, 
all  the  estate,  right,  title  and  interest  which  the  said 
Thomas  Poole  had,  at  the  time  of  his  death,  in  and  to 
the  lands  and  premises  so  conveyed.  The  plaintiffs  were 
required  to  give  such  security  for  the  faithful  perform- 
ance of  their  duties  in  relation  to  any  sale  or  sales  to  be 
made,  as  should  be  required  by  such  justice  of  the 
supreme  court  or  county  judge,  each  of  whom,  it  was 
enacted,  should  possess  all  the  powers  conferred  on  the 
chancellor  and  vice-chancellor  of  the  first  circuit,  in  and 
by  the  act  above  referred  to. 

By  the  7th  section,  the  executors  and  trustees  afore- 
said were  declared  to  be  entitled  to  receive  a  reasonable 
commission  on  the  sale  or  sales,  so  to  be  made  by  them, 
not  exceeding  five  per  cent,  as  a  compensation  for  their 
trouble,  and  their  reasonable  *costs  and  expenses  .  ^ 
incidental  to  their  application  for  the  said  act,  '• 
and  the  sale  or  sales  to  be  made  by  them,  to  be  fixed> 
determined  and  allowed  by  a  justice  of  the  supreme 
court,  or  the  county  judge  of  Kings  county.  The  8th 
section  required  the  trustees  to  report  annually  to  one  of 
the  justices  of  the  supreme  court,  or  county  judgii 
of  Kings  county,  as  required  by  the  4th  section  of  the 
act  of  1837,  the  report  to  be  filed  in  the  office  of  the 
clerk  of  Kings  county.  The  9th  section  authorizes  any 
of  the  justices  of  the  supreme  court,  or  the  county  judge 
of  Kings  county,  to  remove  any  or  either  of  the  said 
trustees,  for  cause,  and  confers  on  them,  or  either  of 
them,  power  to  fill  any  vacancy  occasioned  by  such  rer 
moval,  or  by  death  or  otherwise. 

There  is  nothing  appearing  upon  the  face  of  either  of 
these  statutes,  or  by  the  case,  showing  what  facts  existed 
to  induce  the  legislature  to  enact  them,  and  thereby, 
assume  to  authorize  the  sale  of  the  lands  mentioned ; 
and  to  provide  that  the  title  which  Thomas  Poole, 
deceased,  at  the  time  of  his  death,  had  to  them,  should 
pas^  to  the  purchasers  thereof,  and  thus  to  deprive  his 
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deviseee  in  remainder  of  their  estate  in  them.  No  ques* 
tion  is  presented,  as  to  the  power  of  the  legislature  to 
anthorize  a  sale  of  real  estate,  to  discharge  assessments 
or  other  charges  upon  the  inheritance,  when  the  fee  is 
contingently  limited  and  the  persons  in  whom  the  same 
must  v^  are  uncertain.  The  act  in  question  does  not 
profess  to  ascertain  the  existence  of  any  such  assessments^ 
nor  has  it  delegated  the  power  to  ascertain  that  fact,  to 
any  tribunal  or  officer,  nor  does  it  direct  the  parties 
whom  it  undertakes  to  authorize  to  sell,  to  ascertain 
whether  such  assessments  exist,  nor  does  it  make  the 
power  to  sell  dependent  on,  or  declare  it  to  be  limited 
by,  the  necessity  for  such  sale  to  defray  assessments.  It 
is,  therefore,  to  be  regarded,  as  if  it  contained  nothing  on 
the  point  of  assessments,  and  was  a  mere  declaration 
that  the  executors  should  have  power  to  sell.  This  view 
of  the  act  more  certainly  appears  to  be  correct,  by  refw* 
^ice  to  ch.  841  of  the  Laws  of  1841,  which  confers  upon 
the  court  of  chancery  all  necessary  power  to  adjust  con- 
tributicMis  to  the  payment  of  'assessments  among  the 
♦  o^R  -1  parties  interested  in  the  *lands  on  which  the  as- 

^^  J  seesments  are  imposed. 

The  case  merely  shows  that,  on  the  10th  day  of  Feb- 
ruary 1851,  a  petition  was  presented  by  the  plaintiffii,  as 
trustees,  to  a  justice  of  the  supreme  court,  at  a  special 
term  of  said  court,  setting  forth  that  a  sale  of  certain 
portions  of  the  said  premises  would,  for  the  reasons 
therein  stated,  be  beneficial  to  the  interest  of  the  said 
Eliza,  and  those  entitled  thereto  after  her  death,  and 
asking  for  an  order  authorizing  a  sale,  and  for  directions 
whether  the  sales  to  be  made  by  them  should  be  public 
or  private,  and  for  such  other  directions  as  to  the  court 
should  seem  meet.  liiat  an  order  was  thereupon  made, 
referring  it  to  a  referee  named,  to  inquire  into  the  value 
and  situation  of  the  premises,  and  into  the  truth  of  the 
fiBMsts  set  forth  in  said  petition;  and  also  whether  the 
sale  or  sales,  to  be  made,  should  be  public  or  fnrivatei 
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and  to  report  the  facts  and  reasons  on  which  his  report 
should  be  founded^  to  the  end  that,  upon  the  coming  in 
of  the  report,  such  directions  might  be  given  as  to  the 
amount  of  security  to  be  given  at  such  sale,  and  tb^ 
manner  of  sale,  and  otherwise  in  relation  thereto,  as 
should  be  deemed  necessary  and  proper  in  the  premises. 
That  said  referee  made  his  report,  pursuant  to  said  order, 
upon  which  the  said  justice  of  the  supreme  court,  at  a 
special  term  of  said  court,  directed  the  security  to  be 
given  by  the  plaintiffs  for  the  faithful  performance  of 
their  duties  in  relation  to  any  sale  or  sales  to  be  made  by 
them,  as  provided  in  the  said  acts,  and  directing  also 
that  such  sale  or  sales  should  be  private,  unless  direc- 
tions to  the  contrary  thereafter  should  be  made.  That 
the  security  required  by  the  said  order  was  giv^i, 
approved  and  filed,  as  therein  directed ;  and  no  direcr 
tions  having  been  given  to  the  contrary,  after  the  filing 
of  such  security,  a  contract  was  entered  into,  on  the  24t)i 
day  of  March  1851,  between  the  plsdntifiGs,  as  trustees  as 
aforesaid,  and  the  defendant,  for  a  sale  of  a  part  of  said 
lands  and  premises  to  the  defendant,  which,  on  being 
reported  to  the  said  justice  of  the  supreme  courts  be,  at 
such  term,  by  an  order  made  by  him,  approved  o^ 
ratified  and  confirmed  the  said  sale^  and  directed  thd 
plaintiffs  to  execute  a  conveyance  to  *the  pur-  _  ^ 
chaser  upon  his  compliance  with  the  terms  and  '- 
conditions  of  the  said  contract  on  his  part  to  be  peiv 
formed. 

The  effect  of  this  statute,  if  valid  to  accomplish  its 
apparent  object,  is,  to  divest  the  owners  in  remainder, 
of  these  lands,  of  th)ir  estate  in  them,  and  to  sell  and 
transfer  it  to  another,  through  the  agency  of  third  p^- 
sons,  constituted  trustees  for  such  purpose,  without  theas 
consent,  at  their  expense,  for  commissions,  costs  and 
charges,  to  be  allowed  such  trustees  out  of  the  proceeds 
of  such  sales,  although  no  incapacily  exists,  by  reason 
of  infancy    insaniiy  or   otherwise,  disqualifying  the 
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remainder-men  from  disposing  of  their  estate  in  the 
lands  themselves,  if  they  desired  to  do  so. 

Conceding,  that  it  is  within  the  power  of  the  legisla- 
ture, in  acting  as  the  guardian  and  protector  of  those 
who  are  disabled  to  act  for  themselves,  by  reason  of 
infancy,  lunacy  or  other  like  causes,  constitutionally  to 
pass  general  or  private  laws,  under  which  an  efTectual 
disposition  or  sale  of  their  lands  and  other  property 
may  be  made,  in  order  to  promote  their  interests;  it 
does  not  follow,  that  it  has  such  power  of  disposition 
over  the  property  and  eflFects  of  others,  not  thus  incapa- 
citated. 

Although  it  be  true,  that  in  England,  private  acts  of 
parliament  have  become  a  common  mode  of  assurance 
(2  BL  Com.  344),  and  are  upheldi  upon  the  principle 
that  the  parliament  is  omnipotent  (2  Kent's  Com.  448), 
that  principle  does  not  prevail  with  us.  Here,  the 
sovereign  and  absolute  power  resides  in  the  people; 
and  the  legislature  can  only  exercise  such  powers  as 
have  been  delegated  to  it.  The  right  of  eminent  do- 
main, or  inherent  sovereign  power,  gives  the  legislature 
the  control  of  private  proper^  for  public  uses,  and  only 
for  such  ui^.  In  such  cases,  the  interest  of  the  public 
is  deemed  paramount  to  that  of  any  private  individual. 
And  yet  even  here,  the  donstitution  of  the  United  States 
(Art.  V.  of  the  amendments),  and  the  constitution  of  this 
state  (Art  i.,  §  6),  have  imposed  a  salutary  check  upon 
the  exercise  of  legislative  power,  for  that  purpose,  by 
*  ^A7  1  P^^^^g  *that  private  property  shall  not  be 
•'  taken  for  public  use,  without  just  compensation. 

It  follows,  that  if  the  legislature  should  pass  an  act  to 
take  private  property,  for  a  purpose  not  of  a  public 
nature ;  as  if  it  should  provide,  through  certain  forms 
to  be  observed,  to  take  the  property  of  one  and  give  it 
(or  sell  it,  which  is  the  same  thing  in  principle)  to 
another,  or  if  it  should  vacate  a  grant  of  property, 
under  tiie  pretext  of  some  public  use,  such  cases  would 
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be  gross  abuses  of  the  discretion  of  the  legislature,  and 
fraudulent  attacks  on  private  rights,  and  the  law  would 
clearly  be  unconstitutional  and  void.  (2  Kent's  Com. 
340.)  If  the  power  exists,  to  take  the  property  of  one, 
without  his  consent,  and  transfer  it  to  another,  it  may 
as  well  be  exercised,  without  making  compensation,  as 
with  it;  for  there  is  no  provision  in  the  constitution, 
that  just  compensation  shall  be  made  to  the  owner, 
when  his  property  shall  be  taken  for  private  use.  The 
power  of  making  contracts  for  the  sale  and  disposition 
of  private  property  for  individual  owners,  has  not  been 
delegated  to  the  legislature,  nor  to  others,  through  or  by 
any  agency  conferred  on  them  for  such  purpose,  by  the 
legislature ;  and  if  the  title  of  A.  to  property  can,  with- 
out his  fault  or  consent,  be  transmitted  to  B.,  it  may  as 
well  be  effected  without,  as  with,  a  consideration. 

In  WUkinson  v.  Ldand  (2  Peters  657),  the  late  Judge 
Stoey  says — "The  fundamental  maxims  of  a  free 
government  seem  id  require,  that  the  rights  of  personal 
liberty  and  private  property  should  be  held  sacred.  At 
least,  no  court  of  justice,  in  this  country,  would  be 
warranted  in  assuming  that  the  power  to  violate  and 
disregard  them  (a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liberty)  lurked  under  any 
general  grant  of  legislative  authority,  or  ought  to  be 
implied  from  any  general  expressions  of  the  will  of  the 
people.  The  people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and  well-being, 
without  very  strong  and  direct  expressions  of  such  an 
intention."  Hb  added,  "  we  know  of  no  case,  in  which 
a  legislative  act  to  transfer  the  property  of  A.  to  B., 
without  his  consent,  has  ever  been  held  a  constitutional 
exercise  of  l^slative  power  in  any  *state  in  the  _  ^ 
Union.  On  the  contrary,  it  has  been  constantly  ^ 
resisted,  as  inconsistent  with  just  principles,  by  every 
judicial  tribunal  in  which  it  has  been  attemnted  to  be 
enforced." 
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In  Thylor  v.  Porter  (4  Hill  140),  I  think,  that  Judge 
Bronson,  in  his  very  able  discussion  of  the  power  of  the 
legislature  to  deal  with  private  property,  has  conclu- 
sively shown,  that>  except  when  taken  for  public  use,  the 
legislature  has  no  power  to  transfer  the  property  of  one, 
without  his  consent,  to  another.  The  principles  involved 
in  this  case  are  further  illustrated  by  the  cases  of  ChiHk 
V.  Van  Sarlay  (15  Wend.  436),  Cochran  v.  Van  Surlay  (20 
Id.  365),  WiUiainson  v.  Barry  (8  How.  494),  Rice  v.  Pdrk- 
man  (16  Mass.  326). 

The  conclusion  to  which  I  have  come  is,  that  the 
plaintiflfs  cannot  convey  a  valid  title,  in  fee-simple,  to 
the  defendant,  to  the  lands  contracted  to  be  sold  him, 
described  in  the  agreement  set  forth  in  the  case;  and 
that  the  deed  tendered  to  the  defendant  would  not,  if 
accepted  by  him,  convey  to  him  such  title.  The  judg* 
ment  of  the  court  below  is,  therefore,  erroneous,  and 
must  be  reversed,  and  judgment  for  defendant  should 
be  entered,  with  costs  of  the  proceeding  in  the  court 
below. 

Judgment  reversed,  and  judgment  for  the  d^ 
f endant,  with  ooats. 
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Crosby  u  Wood  et  dl. 
(hndiii<mci^di9charge  of  judgment. — Void  cormderaiion. 

Tiie  diiehftrge  of  a  Judgment,  upon  so  nnperfoniied  condition,  the  poosesiHoii 
of  which  is  obtained  bj  the  debtor,  bnt  not  filed  with  the  clerk,  will  not  )ei 
in  a  snbseqnent  mortgage,  which  was  not  contracted  on  the  faith  of  it. 

A  promise,  in  consideration  of  the  surrender  of  an  instroment,  wrongftill/ 
withheld,  b  not  binding  on  the  promissor. 

Appeal  from  a  decree  of  the  late  Court  of  Chancery, 
where  that  of  the  vice-chancellor  of  the  eighth  circuit 
had  been  reversed,  and  the  plaintiff's  bill  dismissed,  with 
costs,  as  to  one  of  the  defendants. 

I'his  was  a  bill  in  equity  to  foreclose  a  mortgage  for 
$2000,  dated  the  1st  August  1837,  given  by  Nathaniel 
Crosby  to  the  plaintiff  and  Charles  Crosby,  since  de- 
ceased ;  and  to  have  the  said  mortgage  declared  a  prior 
lien  to  an  older  judgment  obtained  by  the  defendant, 
Bradford  B.  Wood,  against  the  mortgagor. 

On  the  11th  May  1837,  the  defendant  Wood  was  the 
holder  of  a  judgment  against  Nathaniel  Crosby  and 
others,  docketed  in  the  supreme  court,  on  the  11th  of 
December  1835,  to  secure  him  as  indorser  for  the  defend- 
ants therein,  to  the  extent  of  $2700.  This  judgment 
being  a  lien  upon  the  lands  of  Nathaniel  Crosby,  in 
Chautauque  county,  the  latter,  on  the  said  11th  May  1837, 
applied  to  Wood,  who  resided  in  Albany,  for  a  discharge 
of  the  judgment,  to  enable  him,  Nathaniel  Crosby,  to 
raise  money,  by  way  of  mortgage,  upon  his  real  estate. 
A  stipulation  was,  thereupon,  *given  by  Wood,  -  ^  ^ 
which  provided  as  follows:  "To  enable  Mr.  '• 
Crosby  to  raise  the  sum   of  $3000,  $4000,  $6000  or 
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$6000,  on  his  own  estate,  I  hereby  agree  to  discharge  the 
above  judgment  of  record." 

At  the  same  time,  Crosby  gave  Wood  a  written  en- 
gagement to  pay  a  certain  proportion  of  the  debt  secured 
by  the  judgment,  and  ten  per  cent,  of  the  residue,  every 
three  months  thereafter,  provided  he  succeded  in  secur- 
ing the  contemplated  amount  on  mortgage;  reciting 
that,  to  enable  him  to  do  so,  Wood  was  to  discharge  the 
judgment,  and  receive  a  new  bond  and  warrant  of  attor- 
ney as  security  for  the  residue  of  his  claim ;  and  in  case 
the  arrangement  should  not  be  eflFected,  the  judgment 
should  remain  in  force  as  a  security. 

The  contemplated  loan  on  mortgage  was  not  eflFected; 
but  Crosby  subsequently  obtained  possession  of  a  dis- 
charge of  the  judgment,  to  enable  him  to  borrow  about 
$600  from  the  loan  commissioners,  as,  without  it,  he 
could  not  take  the  oath  prescribed  by  law.  Crosby  then 
executed  the  mortgage  in  suit,  and  another  to  the  loan 
commissioners  of  Chautauque  county  of  about  $600. 

After  various  unsuccessful  eflForia,  by  letter,  to  regain 
possession  of  the  satisfaction-piece.  Wood,  on  the  5th 
January  1838,  authorized  James  MuUett,  in  order  to  ob- 
tain  it,  to  assure  Crosby,  that  in  case  of  its  return,  the 
mortgages  would  not  be  disturbed.  MuUett,  thereupon, 
wrote  to  Crosby,  then  in  Illinois,  stating  that,  if  he  would 
give  up  the  discharge.  Wood  ^ould  assume  the  payment 
of  the  two  mortgages;  and  promising  that,  if  sent  to  him, 
he  would  keep  the  discharge,  until  Wood  should  secure 
the  payment  of  the  mortgages.  On  the  receipt  of  thia 
letter,  Crosby  sent  the  discharge  to  his  brother  Loring, 
who  delivered  it  to  Mullett,  "to  be  safely  kept  for  tlie 
benefit  of  both  parties,  and  to  be  delivered  to  neither." 
It  still  remained  in  the  possession  of  Mullett,  under  this 
arrangement 

Wood  subsequently  issued  execution  upon  his  judg- 
ment, and  at  a  sheriflf 's  sale  of  the  mortgaged  premisai^ 
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became  the  purchaser  thereof;  whereupon,  this  bill  wai 
filed.    Other  facts  are  stated  in  the  opinion. 

♦The  vice-chancellor  made  a  decree  in  favor  ctf  -  ^  ^ 
the  plaintiflF,  for  the  relief  prayed  in  the  bill,  ■• 
and  directing  a  sale  of  the  mortgaged  premises;  this, 
however,  was  reversed  by  the  chancellor,  on  appeal,  so 
£Btr  as  the  decree  affected  the  rights  of  the  defendant!, 
Wood,  and  the  bill  was  dismissed  as  to  him  with  costs ; 
the  plaintiff,  thereupon,  appealed  to  this  court. 

Tucker,  for  the  appellant 

ReynMs,  for  tb^  respondent 

Johnson,  J. — ^This  is  an  appeal  by  the  complainant, 
from  a  decree  of  the  chancellor,  made  in  the  late  court 
of  chancery,  in  favor  of  the  defendant,  Bradford  R. 
Wood,  reversing  a  decree  of  the  vice-chancellor  of  the 
eighth  circuit,  in  favor  of  the  complainant,  against  the 
said  defendant  and  others.  The  single  question  in  the 
cause  is,  whether  the  mortgage  of  Nathaniel  Crosby  and 
wife  to  the  complainant,  bearing  date  the  1st  August 
1837,  is  equitably  entitled  to  priority  over  a  judgment 
in  favor  of  the  defendant,  Bradford  *R.  Wood,  against  the 
said  Nathaniel  Crosby  and  others,  rendered  in  the 
supreme  court,  and  docketed  the  11th  December  1885.  . 

There  is  no  ground,  upon  the  evidence,  to  contend, 
that  the  complainant's  loan  to  Nathaniel  Crosby  was 
made  upon  the  faith  of  the  written  memorandum  given 
by  Wood  to  Nathaniel  Crosby,  dated  11th  May  1837,  nor 
with  a  knowledge  ^n  the  part  of  the  complainant,  or 
Charles  Crosby,  of  its  existence ;  nor  can  it  be  claimed, 
that  the  mortgage  to  the  complainant  came  within  the 
meaning  of  the  memorandum,  either  standing  alone,^  or 
modified  by  the  counter-memorandiun  signed  by  him,  at 
{he  same  time,  and  left  with  Wood.    Not  only  is  this  sa 
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but  the  Bubsequent  acts  of  Nathaniel  Crosby  show,  that 
he  considered  that  proposed  arrangement  at  an  end. 
♦  070  1  Nathaniel  *Cro8by's  letter  to  Wood,  of  Ist  July 
-I  1837,  is  conclusive  evidence  of  this  proposition. 

On  the  1st  and  3d  of  July  1837,  Nathaniel  Crosby 
wrote  to  Wood,  asking  him  to  send  a  discharge  of  the 
judgment,  and  suggesting  that  it  might  be  sent  to  James 
Mullett,  or  Judge  Walworth,  to  be  used  at  the  same  time 
that  a  new  judgment  should  be  executed.  The  purpose 
for  which  this  discharge  was  asked  is  specified :  it  was, 
to  enable  him  to  borrow  about  $600  on  mortgage  to  the 
loan-commissioners.  The  reason  is  also  given:  that 
without  it  he  could  not  take  the  oath  prescribed  by  the 
law.  It  is,  therefore,  entirely  clear,  that  the  discharge 
of  the  judgment  was  iq)plied  for  solely  to  give  priority 
to  the  mortgage  for  about  $600  to  the  loan-conunis- 
sioners. 

On  the  8th  day  of  July  1887,  the  defendant  Wood 
executed  and  acknowledged  a  satisfaction-piece  for  the 
judgment,  and  the  same,  afterwards,  came  into  the 
hands  of  Nathaniel  Crosby,  but  at  what  particular  time 
does  not  appear.  No  actual  satisfekction  of  the  judgment 
was  ever  received  by  Wood,  nor  was  satisfaction  ever 
entered  of  record,  nor  is  there  any  evidence,  that  the 
complainants,  at  the  time  when  the  mortgage  to  th^n 
was  executed,  supposed,  or  were  informed,  that  the  judg- 
ment in  question  was  satisfied,  or  that  the  premises  were 
free  from  incumbrances;  nor  is  it  proved,  that  at  the 
time  when  the  mortgage  to  the  complainants  was  exe- 
cuted, the  satisfaction-piece  was  in  the  hands  of  Nathaniel 
Crosby.  The  most  which,  I  think,  we  can  infer  from 
the  testimony  is,  that  Nathaniel  Crosby  had  possession 
of  it,  at  the  time  when  the  mortgage  to  the  loan-com- 
missioners was  executed.  The  date  of  that  mortgi^ 
does  not  appear;  but  from  Mullett's  letter  of  16ih 
August  1837  (if  that  letter  is  to  be  deemed  evidence 
against  the  complainants),  it  is  to  be  inferred,  that  it 
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was  not  executed  earli^  than  the  7th  August,  as  it  wai 
during  tlie  week  commenoing  on  that  day,  that  the  loan* 
commiBsioniers  distributed  the  loans  in  Fredonia.  More* 
over,  Nathaniel  Crosby,  in  his  l^*er  of  23d  March  1839, 
does  not  pretend  to  affirm,  that  he  had  in  his  posses- 
sion the  satisfaction-piece,  at  the  time  of  the  execution 
of  the  mortgage  in  suit  He  only  says, ''  after  the  dis« 
charge  was  sent  to  Fredonia  by  Mr.  Wood,  I  received*' 
♦the  offer  of  a  loan  from  the  complainants.  _  ^ 
Taking  this  statement  in  connection  with  the  ^ 
applications  to  Wood  for  the  discharge,  it  may,  in  the 
absence  of  other  evidence,  be  fairly  inferred,  that  the 
discharge  was  sent  in  the  manner  in  which  it  was 
requested  that  it  should  be  sent  That,  with  the  other 
papers,  it  was  sent  in  a  letter  to  MuUett,  inclosed  in  one 
to  Crosby,  adviang  him  of  the  contents  of  the  letter  to 
Mullett,  and  that  upon  this,  he  felt  authorized  to  take 
the  oath  prescribed  by  §  25,  c  150,  Laws  of  1837,  that 
the  premises  proposed  to  be  mortgaged  were  free  from 
judgments ;  or  else,  that  the  oath  was  not  required  of 
him  by  the  loan-commissioners ;  and  that  the  satis&o-  • 
tion-piece  did  not  come  into  his  possession,  until  after 
the  15th  August,  when  he  delivered  to  Mullett  the  letter 
from  Wood  to  Mullett,  of  7th  July,  which  inclosed  the 
papers. 

The  judgment  was,  at  the  time  of  the  execution  of  the 
mortgage,  unsati^ed  in  fact  of  record,  and  a  legal  lien 
on  the  land,  and  no  circumstances  then  existed,  entitling 
the  mortgagees  to  a  priority  in  equity  over  this  legal  lien. 

The  only  remaining  question  is,  whether  the  mort- 
gagees have,  by  matters  subsequently  arising,  acquired 
any  right,  which  entitles  them  to  be  preferred  in  equity, 
over  the  judgment-creditor.  To  determine  this  question 
satisfactorily,  it  is  to  be  borne  in  mind,  that  the  con- 
ditions on  which  Wood  had  consented  that  the  mortgage 
to  the  loan-commiiraioners  diould  take  priority  to  his 
judgment,  had  not  been  performed  by  Crosby.    From 
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the  testimony  of  Southwick,  taken  in  connection  with 
(^sby's  letter  to  Wood,  of  let  July  1837,  it  appears, 
that  in  lieu  of  the  old  judgment,  a  bond  and  warrant  of 
attorney  to  confess  judgment  to  Wood,  was  to  be  exe- 
cuted by  Nathaniel  Crosby  and  Pearson  Crosby,  at  the 
time  when  the  discharge  of  the  old  judgment  was  to  be 
put  in  Nathaniel  Crosby's  possession.  Pearson  Crosby 
never  executed  the  new  bond  and  warrant  of  attorney. 
The  use  of  the  discharge  of  the  old  judgment  was, 
therefore,  a  fraud  on  the  part  of  Nathaniel  Crosby,  even 
in  respect  to  the  mortgage  to  the  loan-commissioners, 
and  the  retention  of  the  discharge  by  Nathaniel  Crosby 
was  one  continuing  wrong.  A  court  of  equity  would,  as 
*  W4. 1  ^S^^^^  Nathaniel  Crosby,  at  any  *time,  have 
-'  ordered  it  to  be  delivered  up  to  Wood,  or  the 
supreme  court  would,  on  motion,  have  ordered  the  clerk 
not  to  enter  the  satisfaction  on  record. 

Under  these  circumstances,  if  Wood,  upon  the  full 
consideration  of  the  surrender  to  him  by  Nathaniel 
Crosby  of  the  satisfaction-piece,  had  undertaken  with 
.him  that  the  mortgage  to  the  Crosbys  should  be  pre* 
ferred  to  his  judgment,  a  court  of  equity  would  not 
have  enforced  that  executory  agreement  in  favor  of  the 
holders  of  the  mortgage.  The  surrender  of  a  paper, 
the  retaining  of  which  was  unlawful,  which  a  court  of 
equity  would  have  ordered  to  be  ddivered  up,  is  not 
such  a  consideration  as  will  support  an  executory  con* 
tract.  The  complainants  in  this  suit,  who  are  not 
parties  to  this  agreement,  and  whose  rights  could  in  no 
degree  be  altered,  by  the  preservation  or  surrender  of 
tihe  satisfaction-piece,  are  not,  in  respect  to  rights  to  be 
derived  under  this  contract,  in  any  better  position  than 
Nathaniel  Crosby,  and  have  not  thereby  acquired  any 
equitable  right,  which  entities  them  to  have  thdr  mort* 
gage  preferred  over  Wood's  judgment  The  decree  of 
the  chancellor  should  be  affirmed,  with  costs. 

Decree  affirmed 
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OoYBLL  V.  Hill  and  another. 

CkmdUional  mU. — BiU  qf  lading. — Factor, — Ckmvemon.-^ 
Darnagea. 

A  conditional  sale  and  deliyery  on  credit|  the  goods  being  shipped  to  a  oon 
signee,  in  the  name  of  the  Tendor,  the  proceeds  to  be  paid,  in  the  first 
place,  to  the  latter,  to  the  extent  of  the  unpaid  purchase-money,  and  the 
OTerplus  to  the  yendee,  does  not  pass  the  title,  nor  enable  the  purchaser  to 
create  a  valid  lien  thereon  for  adyances. 

Where  goods  are  shipped  in  the  name  of  the  owner,  a  consignee  who  makes 
advances  to  another,  on  the  faith  of  the  shipment,  is  not  within  the  protec- 
tion of  the  act  of  1830,  c.  179. 

*A  paper  signed  only  by  the  consignor  of  goods,  who  is  not  die  r    ^  071^ 
owner,  and  intrusted  to  the  master  of  the  vessel,  is  not  a  bill 
of  lading,  within  the  meaning  of  the  factor's  act :  what  is  sufficient  to  affect 
the  consignee  with  notice  of  the  ownership  of  the  goods,  so  as  to  deprive 
him  of  the  character  of  a  bondjkk  incumbrancer. 

If  a  consignee,  with  power  to  sell,  dispose  of  the  goods  in  hostility  t^  the 
rights  of  the  owner,  it  amounts  to  a  conversion. 

In  such  case,  the  owner,  in  an  action  of  trover,  is  entitled  to  recoror  the 
value  of  the  goods,  at  the  time  and  place  of  conversion,  with  interest 
thereon,  deducting  the  amount  advanced  for  freight. 

Appeal  from  the  generitl  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  a  judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiff  had  been  affirmed. 
(Reported  below,  on  a  former  trial,  4  Den.  323 ;  which, 
however,  was  reversed  for  an  informality  in  the  special 
verdict,  1  N.  Y.  522.) 

This  was  an  action  of  trover  for  a  quantity  of  white 
pine  lumber,  the  property  of  the  plaintiff,  which,  it  was 
alleged,  the  defendant  had  converted  to  his  own  use. 

On  the  6th  December  1841,  the  plaintiff  and  Bradford 
A.  Potter  entered  into  a  written  contract,  whereby  the 
latter  purchased  of  the  plaintiff  all  his  white  pine  boards 
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and  plank,  at  his  two  saw-mills,  amounting  in  quantity 
to  about  200,000  feet,  at  $8.25  per  thousand,  to  be  deliv- 
ered at  two  specified  points  on  the  bank  of  the  Chemung 
canal,  before  the  opening  of  the  navigation  in  the  spring 
of  1842.  When  delivered  on  the  bank  of  the  canal,  and 
counted.  Potter  was  to  give  the  plaintiff  his  draft  on  Hill 
&  Sandford,  the  defendants,  payable  on  the  1st  April 
1842,  for  an  amount  sufficient  to  pay  for  the  whole  quan- 
tity delivered — ^the  lumber  to  remain  in  the  possession 
of  the  plaintiff,  until  the  draft  should  be  accepted  and 
return^  to  him.  The  lumber  was  delivered  on  the  bank 
of  the  canal,  but  Potter  failed  to  perform  his  part  of  the 
contract. 

On  the  1st  July  1842,  the  parties  entered  into  a  new 
agreement,  reciting  the  former  contract,  that  the  plaintiff 
had,  in  pursuance  thereof,  placed  the  lumber,  which 
amounted  to  173,000  feet,  on  lJi6  banks  of  the  canal ;  that 
Potter  had  not  performed  the  agreement,  by  giving  a 
draft  on  the  defendants ;  that  the  plaintiff,  therefore,  still 
retained  possession ;  and  that  the  parties  were  desiroua 
that  the  lumber  should  be  taken  to  market  and  sold. 
*  Q7A  1  *^^^  it  was,  therefore,  agreed  between  them,  that 
^  Potter  should,  on  that  day,  pay  the  plaintiff  two 
dollars  per  thousand  feet  on  the  lumber,  and  the  plain- 
tiff should  hold  the  title  and  possession  thereof,  until  he 
should  be  paid  the  full  amount  of  the  purchase-money, 
with  interest  from  the  1st  of  April,  then  last,  and  it  was 
further  agreed,  that  Potter,  as  the  agent,  and  in  the  name 
of  the  plaintiff,  should  ship  the  lumber  to  the  defendants, 
at  Albany,  he  paying  freight,  to  be  sold  by  the  defend- 
ants as  the  property  of  the  plaintiff,  and  the  avails 
thereof,  to  the  amount  of  the  residue  of  the  purchase- 
money,  and  interest,  to  be  accounted  for  and  paid  by  the 
defendants  to  the  plaintiff. 

On  the  following  day.  Potter,  by  his  son  and  agent, 
A.  P.  Potter,  shipped  on  board  the  canal-boat  Occidental, 
H.  Banks,  master,  59,900  feet  of  the  lumber,  to  be  de- 
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liver^  to  the  defendants,  at  Albany.  Potter  paid  $100 
towards  the  freight,  and  took  from  the  master,  and 
delivered  to  the  plaintiff,  a  bill  of  lading,  as  follows : 

"  Received  of  A.  P.  Potter,  for  Miles  Covell,  62,900  feet 
boards  and  plank,  to  be  delivered  to  Messrs.  Hill  & 
Sanford,  Albany,  in  good  order;  also  one  hundred 
dollars  on  freight.  H.  Banes. 

Ehnfra,  July  2d,  1842.'* 

At  the  same  time.  Potter  gave  the  master  of  the  canal- 
boat  an  order  on  the  defendants  for  the  balance  of  the 
freight.  And  also  delivered  to  him  a  paper,  in  the 
words  following : 

"Elmira,  July  2d,  1842. 
Shipped   on   board   Occidental,    H.  Banks,   master, 
48,750  feet  white  pine  boards  and  plank,  for  Albany. 

A.  F.  POTTBB.'* 

No  bill  of  lading  was  sent  to  the  defendants ;  but  on 
the  16th  July  1842,  the  master  delivered  the  lumber  to 
them  at  Albany,  with  the  paper  signed  by  A.  F.  Potter, 
and  they  paid  the  balance  of  freight,  amounting  to  $109, 
at  the  time  of  delivery.  The  defendants,  in  answer 
*to  an  inquiry  as  to  the  ownership,  were  informed  _  ^ 
that  it  was  "  the  Covell  lumber."  On  the  same  "- 
day,  they  sent  to  B.  A.  Potter  their  acceptance  for  $250, 
as  an  advance  on  the  lumber,  which  was  duly  paid. 
The  $100  paid  by  Potter  for  freight  was  also  their 
money. 

On  making  inquiry  in  reference  to  his  lumber,  the 
plaintiff  was  informed  by  the  defendants  that  they  had 
no  lumber  belonging  to  him;  they  asserted  that  they 
had  received  it  as  Potter's  lumber,  and  had  applied  it  on 
his  account;  that  they  had  made  advances  to  Potter 
upon  the  lumber,  and  that  he  was  indebted  to  them  in 
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more  than  $5000.  A  formal  demand  was  then  made, 
with  an  offer  to  pay  the  charges,  but  not  the  advances  to 
Potter,  which  was  refused.  The  defendants  sold  the 
*  Q7Q  1  l^iDaber,  and  retained  the  proceeds.  *0n  the 
-^  trial,  the  plaintiff  limited  his  demand  to  the 
yalue  of  the  lumber,  at  Albany,  after  deducting  the 
amount  paid  for  freight,  and  $46  which  had  been  paid 
by  Potter  on  account  of  his  purchase. 

-The  learned  judge  (Mason,  J.)  charged  the  jury,  that 
if  the  defendants  received  the  lumber  as  the  property  of 
the  plaintiff,  and  sold  it,  th^  were  not  liable;  but 
if  they  received  it  as  the  property  of  Potter,  and  held  it 
in  defiance  of  the  rights  of  the  plaintiff,  and  sold  it  as 
their  own,  with  knowledge  that  the  plaintiff  claimed  to 
be  the  owner,  such  sale  was  evidence  of  a  conversion. 
That  the  plaintiff,  if  entitled  to  recover,  was  entitled  to 
the  value  of  the  lumber,  at  Albany,  at  the  time  of  the 
conversion  by  the  defendants,  wititi  interest  from  that 
time,  deducting  from  such  value  the  amount  paid  for 
freight,  and  the  $46  paid  by  Potter.  The  defendants  ex- 
cepted to  the  charge,  both  as  to  their  liability  and  as  to 
the  measure  of  damages. 

The  plaintiff  had  a  verdict,  accordingly,  under  the 
charge  of  the  court ;  and  a  motion  for  a  new  trial,  made 
on  a  bill  of  exceptions,  having  been  denied  at  general 
term,  and  judgment  entered  on  the  verdict,  the  defend- 
ants took  this  appeal. 

Collier,  for  the  appellants. 

JBSU,  for  the  respondent. 


Gridlbt,  J. — ^The  questions  involved  in  the  decision 

of  this  cause  are:   1.  Whether  the  plaintiff  was  the 

owner  of  the  lumber  delivered  to  the  defendants  on  the 

16th  of  July  1842.    2.  Whether  the  defendants  were 
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guilty  of  a  conyersion  of  it ;  so  as  to  authorize  an  action 
of  trover  against  them.  3.  Whether  there  was  any  error 
in  the  charge,  as  to  the  amount  of  damages,  or  otherwise. 

I.  There  is  nothing  developed  by  the  evidence  on  this 
trial,  of  the  relations  between  the  plaintiflT  and  Potter, 
nor  of  the  dealings  between  Potter  and  the  defendants, 
that  in  the  slightest  degree  *aflfects  the  title  of  the  _  ^  ^^ 
plaintiff  to  the  lumber  in  question.  The  evidence  '- 
on  this  point  is  the  same  that  was  given  on  the  former 
trial,  and  the  adjudication  of  the  court  on  this  point  is 
just  as  applicable  now,  as  it  was  when  the  opinion  was  de- 
livered in  1847.  By  both  contracts  between  the  plaintiff 
and  Potter,  it  was  provided,  that  the  plaintiff  should  hold 
the  title  and  possession  of  the  lumber,  v/rdU  he  shyuld  be  paid 
the  fall  amount  of  the  pmchase-money,  with  interest;  and 
that  Potter,  as  the  agent,  and  in  the  riame  of  the  plairMff, 
should  ship  the  lumber  to  the  defendants  (Potter  paying 
the  freight),  to  be  sold  by  them  as  the  property  .cf  the 
plaintiff.  In  addition  to  this,  Banks,  the  master  of  the 
boat,  who  transported  the  lumber  to  Albany,  gave  a  bill 
of  lading  to  the  plaintiff,  which  expressed  on  its  face 
that  he  had  received  the  lumber  of  A.  F.  Potter,  for  the 
plaintiff,  to  be  delivered  to  the  defendants,  at  Albany. 
All  the  interest  which  Potter  had  in  the  lumber,  so  far 
as  respected  his  right  to  dispose  of  it  as  his  own,  was  no 
more  than  of  a  common  carrier;  and  the  defendants 
could  derive  no  more  interest  in  the  lumber  from  him, 
than  if  he  had  been  a  conmion  carrier. 

The  authorities  cited  by  Bronson,  J.,  in  the  opinion 
delivered  in  this  cause,  when  it  was  before  the  court  on 
a  former  occasion  (4  Denio  323),  abundantly  established 
this  proposition.  The  remarks  of  the  Chancellor  in 
Sottas  V.  Everett,  in  the  court  for  the  correction  of  errors 
(20  Wend.  272),  are  to  the  same  effect.  "The  plaintife 
in  error  were  not  entitled  to  the  goods  in  question,  on 
the  ground  that  they  were  the  purchasers  thereof, 
without  notice  of  the  rights  of  the  real  owner;  they 
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were  in  the  same  situation  in  this  respeet^  as  every  other 
purchaser  of  goods  from  a  person  who  had  no  authority 
to  sell.  If  the  owner  of  the  goods  had  caused  the  biU 
of  lading  to  be  made  out  in  the  name  of  Collins,  so  as  to 
give  him  a  primd  fade  right  to  the  goods  as  owner,  or 
consignee  for  his  own  benefit,  a  bond  fide  purchaser 
might  have  been  entitled  to  protection.  Here,  the 
change  of  the  bill  of  lading  itself  was  a  fraudul^it  act 
on  the  part  of  the  master  of  the  vessel,  or  his  agent,  and 
could  not  defeat  the  right  of  the  owner  of  the  goods, 
who  had  not  authorized  any  such  change." 
^  -  *In  the  case  now  under  consideration,  the 
-'  only  bill  of  lading  was  delivered  to  the  plaintiff. 
The  paper  signed  by  Potter  was  not  a  bill  of  lading,  in 
any  of  its  features,  nor  did  it  possess  the  transferrible 
quality  of  a  bill  of  lading.  (Jac.  Law  Die,  tit.  Bill  of 
Lading;  1  H.  Bl.  859,  860;  Bouv.  Law  Die,  tit  Bill 
of  La4ing.)^  But  if  it  were  a  good  bill  of  lading,  then  it 
is  exposed  to  the  charge  of  being  manufactured  in  fraud 
of  the  plaintiff's  rights,  which  was  held  to  be  fatal  in  the 
case  of  SaUuB  v.  Everett.  (See  also,  15  Wend  474;  2 
Kent's  Com.  323;  1  Cush.  545;  3  Id.  492.) 

Again,  the  defendants  are  not  protected  under  the 
statute  relating  to  principals  and  factors.  (Laws  of  1830, 
c.  179 ;  1  R.  S.  762-3,  2d  ed.)  The  defendants  do  not 
come  within  either  section  of  the  act  They  are  not 
within  the  first  section,  because  the  lumber  was  not 
shipped  in  the  name  of  Potter,  but  of  Covell,  the  regular 
bill  of  lading  being  made  out  to  the  latter.  The  defend- 
ant also  had  notice  of  the  true  ownership  of  the  lumber ; 
the  witness  Waier  testifies  that  he  delivered  the  lumber 
to  the  defendants,  at  Albany,  and  told  them  it  was  ihe 
Covell  Iwrnber,  in  answer  to  a  question  put  to  him,  to 
whom  the  lumber  belonged.  This  was  certainly  enou^ 
to  put  them  on  inquiry,  especially,  as  they  had  no  legal 
documentary  evidence  of  title  furnished  by  a  bill  of 

I  Gage  V,  Jaquoth,  1  Laos.  207. 
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lading.  The  second  section  of  the  act  declares,  that  no 
lien  shall  exist,  when  the  consignee  shall  have  notice, 
from  the  hill  of  lading,  or  olhenmse,  that  the  person  in 
whose  name  the  shipment  is  made  is  not  the  bond  fide 
owner.  The  defendants  are  not  within  the  third  section, 
because  the  owner  never  mtrusUd  Potter  with  a  bill  of 
lading,  nor  with  the  possession  of  the  lumber  for  sale,  or 
as  security  for  advances  to  be  made  thereon.  (4  Denio 
331 ;  6  Mees.  &  Welsh.  572 ;  9  Id.  647.)«  There  do^  not 
appear  to  be  any  reason  to  dissent  from  the  construction 
which  is  given  to  this  act,  by  Judge  Bbonson,  in  Stevens 
V.  Wilson  (6  Hill  512),  which  is  the  same  that  is  given  to 
it  by  the  chancellor,  in  the  same  case  in  error  (3  Denio 
472),  where  the  judgment  was  affirmed.  The  result  is, 
that  the  plaintifF  was  the  sole  and  exclusive  owner  of  the 
lumber  in  *the  hands  of  the  defendants,  unin-  _  ^ 
cumbered  by  any  lien  for  advances  made  by  '• 
them  to  Potter,  and  he  had  a  right  to  control  and  dis- 
pose of  it  as  he  saw  fit. 

U.  The  second  question  is,  whether  the  defendants 
have  been  guilty  of  a  conversion  of  the  lumber.  The 
case  is  now  unemburrassed  by  the  difficulties  with  which 
it  was  beset  when  it  came  before  this  court  on  a  former 
occasion.  (1  N.  Y.  522.)  It  came  up  then  on  a  special 
verdict,  which  did  not  find  the  fact  of  a  conversion,  but 
which  found  some  facts  that  seemed  to  be  inconsistent 
with  it.  Now,  however,  the  ffitcts  are  all  before  the  court, 
and  the  jury  have  found  as  a  question  of  fact, ''  that  the 
defendants  had  unlawfully  converted  the  lumber  of  the 
plaintiff,"  and  unless  some  error  was  committed  by  the 
judge,  in  submitting  the  question  to  the  jury,  there  can 
no  longer  be  any  controverefy  on  this  point  This  leads 
OS  to  consider  the  evidence  upon  which  this  question 
was  submitted  to  the  jury. 

It  will  be  borne  in  mind,  that  the  plaintiff  was  the 
exclusive  owner  of  the  lumber,  by  virtue  of  the  coi^tract 

*  See  Bftnk  of  Toledo  v.  Shaw,  61  If.  Y.  288. 
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between  him  and  Potter ;  and  also,  that  there  was  evi- 
dence given  by  the  witness  Waier,  that  the  defendants 
were  informed  of  the  ownership  of  the  plaintiff,  when 
the  lumber  was  delivered;  certainly,  evidence  enough 
to  warrant  its  submission  to  the  jury.  In  addition  to 
this,  the  witness  Hiram  Gray  testifies,  that  after  a  suffi- 
cient time  had  elapsed  for  the  lumber  to  reach  Albany, 
he  called  and  informed  a  man  apparently  in  charge  of 
the  defendants'  business,  of  the  facts  in  relation  to  the 
lumber  in  question.  In  a  week  or  two,  he  called  again, 
and  saw  Mr.  Hill,  one  of  the  defendants,  and  told  him 
that  the  lumber  was  owned  by  the  plaintiff,  and  that  he 
had  forwarded  it  to  be  sold  for  himself.  Mr.  Hill  replied, 
that  the  lumber  was  passed  to  the  credit  of  B.  A.  Potter, 
on  their  books,'  that  Potter  was  largely  indebted  to  the 
defendants,  and  that  "  they  were  glad  to  get  so  much.'' 
The  plaintiff  wrote  two  letters  afterwards,  one  on  the 
22d  of  August,  and  another  on  the  8th  of  October,  assert- 
ing his  right  to  the  lumber,  and  insisting  that  the 
defendants  should  sell  it  for  him.  Mr.  Hathaway,  about 
the  1st  of  September  in  the  same  year,  demanded  the 
*  QQo  1  l^i^ber,  in  the  *name  and  on  behalf  of  the  plain*- 
^  tiff,  and  offered  to  pay  any  charges  upon  it ;  hut 
the  defendants  refused  to  accede  to  this  demand,  and 
claimed  the  lumber,  on  the  ground  that  Potter  was 
indebted  to  them,  and  that  they  had  passed  it  to  his 
credit;  in  other  words,  that  they  had  appropriated  it  to 
the  payment  of  a  debt  due  from  Potter  to  them. 

Now,  it  is  nowhere  shown  by  the  defendants,  when 
they  sold  any  part  of  this  lumber.  The  book-keeper, 
Thomas,  proves  nothing  about  it,  and  the  parcels  of  lum* 
ber  sold  on  the  21st  and  22d  of  July,  and  on  the  11th 
day  of  August,  were  not  parcels  of  the  lumber  in  ques- 
tion, but  parcels  of  the  329,000  feet,  received  between  the 
26th  of  May  and  the  16th  of  July  1842.  Nor  did  the  de- 
fendants, at  any  time,  take  the  ground,  that  the  lumbe? 
or  any  part  of  it  had  been  sold,  but  reposed .  themselves 
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Oh  their  right  to  apply  it  to  the  satisfiustion  of  their  debt 
agaiiist  Potter.  There  was  no  reason  to  believe  that  any 
portion  was  sold,  when  Mr.  Gray  first  informed  Mr.  Hill 
that  the  plaintiff  owned  the  lumber ;  nor  is  there  any 
proof,  that  any  of  it  was  sold,  when  the  demand  was 
made  by  Mr.  Hathaway. 

Under  this  evidence,  the  judge  submitted  the  question 
to  the  jury,  to  decide  whether  the  defendants  sold  the 
lumber  for  themselves,  claiming  the  right  to  do  so,  after 
notice  that  it  belonged  to  the  plaintiff;  and  instructed 
them,  tiiat  if  they  did,  such  act  would  be  evidence  of  a 
conversion.  In  this,  we  think,  there  was  no  error.  The 
sale  was  not  by  consent  of  the  plaintiff.  The  plaintiff 
never  authorized  a  sale  of  the  lumber  by  the  defendants, 
under  an  adverse  and  hostile  claim  of  title,  and  in  as- 
suming to  make  the  sale  in  subversion  of  the  plaintiff's 
rights,  instead  of  making  it  in  subordination  to  them, 
and  in  pursuance  of  his  request,  was  a  conversion, 
according  to  all  the  authorities.  In  Murray  v.  Burling 
(10  Johns.  176),  Mr.  Justice  Thompson  says,  "assuming 
to  one's  self  the  property  and  right  of  disposing  of  ano- 
ther man's  goods,  is  a  conversion,  says  Lord  Holt,  in  the 
case  of  Baldwin  v.  Cole  (6  Mod.  212.)  And  this  principle 
is  adopted  and  sanctioned  by  Lord  Ellekborouoh,  in 
the  case  of  McCombie  v.  Dames  (6  East  540)."  Mr.  Justice 
Beakdsley  *says,  in  Schroeppd  v.  Corning  (5  -  ^ 
Denio  240),  "a  wrongful  taking,  or  assumption  '- 
of  a  right  to  control  or  dispose  of  property,  constitutes  a 
conversion.  Indeed,  any  wrongful  act  which  negatives 
or  is  inconsistent  with  the  plaintiff's  rights,  is  per  se  a 
conversion.  It  is  not  necessary,  that  the  defendant 
should  have  made  use  of  the  property  in  any  way. 
Does  he  exercise  a  dominion  over  it,  in  exclusion,  or  in 
defiance,  of  the  plaintiff's  right?  If  he  does,  that  is,  in 
law,  a  conversion,  be  it  for  his  own  or  another  person's 
use."  In  Qmnah  v.  Hale  (23  Wend.  462),  it  was  held, 
that  to  constitute  a  tortious  taking,  it  was  not  necessary 
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that  there  should  be  an  actual  manucaption  of  the  goods ; 
a  mere  claim  of  dominion,  an  intention  intimated^  to 
interfere  with  the  goods,  under  a  pretence  of  right  or 
authority,  amounts  to  a  constructive  trespass,  and  no 
demand  is  necessary,  before  bringing  an  action  of  trover. 
(See  also  24  Wend.  169 ;  2  Fairf.  28.) 

in.  When  the  testimony  was  all  given^  the  counsd  for 
the  plaintiff  limited  his  claim  to  recover,  to  the  value  of 
the  lumber,  deducting  the  forty-six  dollars  and  the 
money  paid  for  freight,  and  the  judge  charged  in  accord- 
ance with  that  principle.  The  defendants,  certainly, 
could  not  claim  their  commissions  for  selling  the  lumber, 
as  the  act  of  sale  was  a  violation  of  the  plaintiff's  rights; 
and  we  have  already  seen,  that  they  had  no  claim  for 
their  advances.  Potter's  contract  had  been  forfeited  by 
his  failure  to  pay  for  the  lumber,  and  his  fraud  in  dis<- 
posing  of  it  a«  Ids  own  and  getting  an  advance  upon  it. 
His  conduct  amounted  in  law  to  a  rescission  of  the  con« 
tract,  and  a  forfeiture  of  all  his  rights  under  it.  More 
over,  by  the  terms  of  the  contract,  the  plaintiff  was  enti^ 
tied  to  receive  the  enHre  avails  of  the  lumber. 

Judgment  aSGormed. 
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MaUciouB  FraecvHofk — Probable  cavse. 

In  malicioiu  protecntion,  die  question  of  probable  cause,  howeyor  idju^.^  i 
and  complicated  the  facts  may  be,  npon  which  it  depends,  is  uie  of  la# 
for  the  court,  and  not  of  fiiet  Ibr  the  jniy.  It  is  the  doly  of  die  court  to 
instmct  the  jnrj,  what  fkcts,  if  estobliahed,  will  constitute  probable  cause, 
and  only  to  submit  the  question  of  the  existence  of  such  UtM* 

Bulkelejr  v.  Keteltas,  4  Sandf.  450,  reyersed. 

Appeal  firom  the  general  term  of  the  {faperior  Court 
of  the  city  of  New  York,  where  a  judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff  had  been  affirmed. 
(Reported  below,  4  Sandf.  450.) 

This  was  an  action  for  malicious  prosecution.  The 
plaintiff  had  been  acquitted  on  the  trial  of  an  indict- 
ment for  perjury,  in  which  the  defendants  were  said 
to  have  been  the  prosecutors.  The  alleged  perjury  con- 
sisted in  swearing  that  the  plaintiff  had  no  interest  in 
the  event  of  a  suit,  in  which  he  had  been  examined  as 
a  witness. 

On  the  trial  of  the  present  cause,  the  evidence  was 
quite  contradictory  as  to  the  facts  swoiqi  to  by  the  plain- 
tiff, on  which  the  charge  of  perjury  against  him  wae 
founded.  *And  the  learned  judge  (Vandbr-  -  ^ 
POEL,  J.)  submitted  to  the  jury  whether  the  facts  '• 
proved  in  evidence  did,  or  did  not,  establish  a  want  ot 
probable  cause.  To  which  the  defendants'  counsel  ex- 
cepted. 

There  was  a  verdict  against  all  the  defendants,  with 
one  exception,  for  |3750  damages,  and  the  judgment 
entered  thereon  having  been  affirmed  at  general  term, 
and  a  motion  for  a  new  trial  denied,  the  defendants  tocA: 
mns  appeal. 

6  N.  Y.— 24  869 
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Scmdford,  for  the  respondent. 

*  ^AA 1      *Gl»n>i'BY,  J.,  after  expressmg  an  opinion  as 

J  to  the  weakness  of  the  evidence  against  one  of 
the  defendants,  proceeded: — ^Again,  I  am  of  opinion, 
that  there  were  errors  in  the  charge  of  the  juc^Oy-for 
which  the  verdict  should  be  set  aside. 

*  ^ft7  1      *^'  ^^®^  there  is  no  dispute  about  the  fisicts, 

-'  the  question  of  the  want  of  probable  cause  is  for 
the  determination  of  the  court.  Where  the  facts  are 
controverted  or  doubtful;  whether  they  are  proved,  or 
not,  belongs  to  the  jury  to  decide,  or,  in  other  words, 
whether  the  circumstances  alleged  are  true,  is  a  question 
of  fact;  but,  if  true,  whether  they  amount  to  probable 
cause,  is  for  the  court.  {Baldvm  v.  Weed,  17  Wend.  227; 
1  T.  R.  542;  2  Wend.  424;  McOomvick  v.  Sisscm,  7  Cowen 
715;  Pangbum  v.  BvU,  1  Wend.  345.)  And  when  the 
judge  ought  to  have  nonsuited  the  plaintiff,  for  the 
failure  to  prove  a  want  of  probable  cause,  a  new  trial 
will  be  granted.  (7  Cowen  715;  2  Wend.  424 ;  1  Id.  140.) 
The  following  cases  will  show,  with  how  much 
precision  the  respective  duties  of  the  court  and  jury 
are  laid  down  and  enforced  in  England.  It  was  liiere 
held,  in  a  recent  case,  that  though  the  question  of 
probable  cause  depends  not  upon  a  few  and  simple 
facts,  but  upon  facts  that  are  numerous  and  complicated, 
and  upon  numerous  and  complicated  inferences  to  be 
drawn  fh)m  them,  it  is  the  duty  of  the  judge  to  inform 
the  jury,  that  if  they  find  the  facts  to  be  proved,  and  the 
inferences  to  be  warranted  by  such  facts,  that  the  same 
do,  or  do  not,  amount  to  probable  cause,  so  as  thereby  to 
leave  the  question  of  fact  to  the  jury,  atid  ike  ah^rad 
qa£ttUm  of  law  to  {he  judge.  {Bomton  v.  WUlicmis,  1  Qale 
A  Davidson  504;  s.  c.  2  Ad.  &  E.,  N.  S.,  169.) 
870 


Digitized  by 


Google 


1852.]  BuLKBLET  V.  Ketbltas.  387 

Opinion  of  liie  Court,  per  Gsidlbt,  J. 

In  the  case  befojre  the  oourt,  the  defendants'  counsel 
made  a  strenuous  eflfort  to  induce  the  judge  to  perform 
the  duty  which  the  law  has  assigned  to  him,  but  without 
eflfect.  The  5th  proposition  submitted  by  the  defendants! 
counsel,  and  which  the  judge  was  requested  to  charge, 
afl&rmed,  that  if  the  jury  were  satisfied  of  the  honest 
belief  and  understanding  of  the  defendant  on  the  point, 
that  the  plaintiff  testified  thai  he  hod  no  interest  in  the  midt 
in  the  common  pleas;  then,  ihe  other  facte  and  drcwmr 
sta/nces  proved  in  emdence,  did  not  establish  the  want  of 
probable  cause.  To  this  the  judge  charged,  that  it  was 
for  Hiejiiry  to  determine^  *^  whether  those  circumstances  proved 
m  evidence  do,  or  do  not,  establish  a  wa/nt  of  probable  causeJ^ 
Again  the  7th  proposition,  which  the  judge  was  -  ^  ^  ^ 
requested  to  chaxgOi  asserts,  ihaJt  the  plaintiff  had  ^ 
failed  to  show  the  want  of  probable  cause — ^to  which  the 
judge  responds:  "This,  I  say,  is  for  the  jury." 

These  two  instructions  to  the  jury  are  clearly  errone- 
ous, and  there  is,  in  a  subsequent  part  of  the  case,  a  dis* 
tinct  exception  to  these  decisions.  The  jury  are  told, 
that  it  is  their  province  to  determine,  whether  the  facts 
and  circumstances  proved  i/a  evidence,  do,  or  do  not,  estab- 
lish the  want  of  probable  cause.  The  judge  does  not 
decide  whether  these  facts  and  circumstances  are  suffi: 
cient,  or  not,  provided  the  jury  believe  them  to  be 
proved,  but  leaves  the  whole  matter  to  the  determination 
of  the  jury.  If  the  judge  had  supposed,  that  the  truth 
of  the  facts,  as  sworn  to,  admitted  of  a  doubt,  he  should 
have  expressed  his  opinion  on  the  law  arising  upou 
those  fiEkcts,  if  proved,  and  then  submitted  to  the  jury  the 
question  whether  they  were  credibly  proved,  or  not. 

It  is  admitted,  in  the  opinion  of  the  superior  court, 
which  has  been  furnished  us,  that  this  part  of  the  charge 
was  erroneous ;  but  it  is  said,  that  it  should  be  taken  in 
connection  with  the  residue  of  the  charge,  which  placed 
the  question  right  before  the  jury.  I  do  not  so  r^  the 
residue  of  the  charge.,    I  do  not  think,  that  a  palpably 
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erroneons  insb^ction,  in  the  outset,  was  likely  to  be  cor- 
rected by  anything  the  judge  said  m  favor  of  the  defend* 
amtf  afterwards.'  The  judge  did,  indeed,  giye  an  al^tract 
definition  of  proba^ble  cause ;  and  then  indulged  in  an 
obviously  unfavorable  commentary  towards  the  defend- 
ants, upon  the  credibility  of  some  of  the  leu^ts  which 
were  proved  by  them.  Now,  the  greater  part  of  those 
facts  were  in  writing,  under  the  hand  of  the  plaintifT,  or 
were  undisputed  by  the  plaintiff's  counsel.  For  in- 
stance, on  the  9th  of  June  (the  day  after  the  verdict 
against  Keteltas  in  the  common  jdeas  was  rendered),  the 
plaintiff  gave  notice  to  Mr.  Smith,  that  he  had  an  irre- 
vocable power  of  attorney  from  Bradley  to  settle  the 
suit,  and  to  receive  all  moneys  that  might  be  coming 
due  from  it,  and  that  if  Keteltas  settled  with  any  other 
person  than  himself,  he  ^vrould  have  to  pay  the  verdict 
over  again ;  and  this  was  aflier  he  had  paid  Mr.  Sandford 
twenty-five  dollars  for  his  services  on  the  trial  of 
the  cause.  On  the  8th  of  June,  he  served  a  notice, 
»  QftQ  1  *^*^8  ^^^^  ^®  ^^  spedaUy  authorized  to  receive 
^  the  verdict,  and  that  his  costs  and  counsd  fees  were 
unpaid,  and  that  no  one  but  himself  had  a  right  to 
receive  the  money  on  the  verdict.  Again  he  told  Brush, 
as  Brush  swears,  on  the  8th  of  June,  that  he  had  an 
assignment  of  the  judgment  to  be  rendered,  or  an  irre- 
vocable power  of  attorney  to  receive  the  verdict. 

Now,  whether  Brush  and  Keteltas  were  mistaken  or  not 
as  to  the  assighment ;  it  is  very  clear,  that  the  defendants 
were  entitled  to  an  opinion  of  the  court,  whether  a  man 
who  had  advanced  twenty-five  dollars  as  a  counsel  fee 
for  his  client,  and  had  not  been  paid  any  of  his  ccsts 
and  counsel  fbes  in  the  suit,  and  at  the  same  time,  held 
an  irrevocable  power  of  attorney  to  receive  the  verdict, 
hadj  or  had  not,  an  interest  in  the  suit;  and  whether,  the 
existence  of  these  wndispvied  fads,  did  not  amount  to 
probable  cause  for  the  prosecution.  The  cases  of  Eagmr 
r.DyoU  (6  C.  &  P.  4),  WiinuvrO^  v.  Mowntford  (4  Wash. 
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C.  C.  79),  and  Baldvnn  v.  Weed  (17  Wend.  224)  are  strong 
authorities  to  show  that  they  did ;  but,  at  all  events,  the 
defendants  were  entitled  to  the  opinion  of  the  court 
upon  that  point;  and  they  were  also  entitled  to  the 
opinion  of  the  court,  whether  the  whole  facts,  relied  on 
by  the  defendants,  if  those  fEicts  wexe  believed  by  the 
jury,  would  constitute  proof  of  probable  cause. 

There  are  several  other  topics  discussed  in  the  charge, 
in  relation  to  which  the  opinion  and  commentary  of  the 
judge  were  either  erroneous  in  point  of  law,  or  in  rela- 
tion to  the  legal  results  of  the  evidence,  and  were  cakulated 
to  mislead  the  jury,  but  it  is  unnecessary  to  specify  them, 
as  there  must  be  a  new  trial  upon  the  point  already  con- 
sidered. 

Judgment  reversed,  and  new  trial  awarded.^ 

Johnson,  J.,  dissented,  on  the  ground  that  the  ezcepr 
tion  was  not  sufficiently  specific  to  raise  the  point  dis- 
cussed. 

1  This  case  shows  the  proprie^  of  an  inflexible  adherence  to  the  rjjlef  tfasl 
probable  canse  is  a  question  of  law  for  the  conrt.  The  suit  was  originallj 
broag^t  against  Engene  Keteltas,  William  A.  Keteltas,  Btinbridge  Booth  aod 
Jaimes  H.  Bmsh ;  the  two  latter  had  been  counsel  for  the  defendant,  Bngene 
Keteltas,  in  an  aetion  against  him,  for  assault  and  battery,  tried  in  the  court 
of  common  pleas ;  the  plaintiff,  Lucius  E.  Bulkeley,  represented  the  plaintiff 
in  that  suit ;  and  was  examined  as  a  witness  for  his  client,  after  swearing 
that  he  had  no  interest  in  ihe  event  of  the  suit.  He  was  indicted  for  perjury, 
based  on  such  oath ;  and  haring  been  acquitted,  brought  this  action  for  mali- 
cious prosecution.  On  the  first  trial,  there  was  a  yerdict  for  the  plaintiff,  fbr 
$8750,  against  Eugene  Keteltas,  Smith  and  Brush,  and  in  favor  of  the  de- 
fendant, William  A.  Keteltas.  On  the  hearing  of  this  appeal,  Judge  Gbid- 
LBT  expressed  the  opinion,  that  there  was  no  evidence  to  connect  Eugene 
Keteltas  widi  the  criminal  prosecution ;  and,  acanrdingly,  on  a  saocmd  trial, 
there  was  a  verdict  in  his  favor ;  but  as  to  the  defendants,  Smith  and  Brush, 
the  jury  severed  in  their  verdict,  giving  $2500  damages  against  Smith,  and 
$500  damages  against  Brush.  The  plaintiff,  diereupon,  entered  a  remittitur 
as  to  the  $500  damages  assessed  against  Brush,  and  entered  up  judgment  fti 
$3500  and  costs,  against  both  defendants.  This  judgment,  however,  w^ 
reversed  at  general  term,  on  the  growid,  that  the  facts  proved  did  amount  to 
probable  cause,  and  tiiat  the  court  oo^  so  to  have  instructed  the  jury.  (See 
f  Duer  SOK) 
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Bequesi  of  liter ary  property. 

The  1>eqiie8t  of  the  copjri^t  of  %  book,  *<  with  the  ri|^  of  renewal  of  ah 
preyioof  and  fntare  editions,"  passes  an  edition  in  press  at  the  time  of  the 
testator's  death ;  it  does  not  go  to  the  residuary  legatees,  with  the  unsold 
copies,  specified  as  part  of  the  residoe. 

fiane  V,  Kent,  11  Barb«  315,  rerersed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  first  district,  where  a  judgment  for  the  plaintiff, 
entered  upon  the  report  of  a  referee,  had  been  reveised. 
(Reported  below,  11  Barb.  315.) 

This  was  a  suit  brought  by  Eliza  Hone,  wife  of  Isaac 
S.  Hone,  and  one  of  the  daughters  of  the  late  Chancellor 
Kent,  against  the  next  of  kin,  and  the  executor  of  the 
decedent,  to  obtain  a  construction  of  certain  clauses  of 
his  will,  disposing  of  his  "Commentaries  on  American 
Law,"  including  the  copyright  and  unsold  copies  on 
hand. 

*  qQi  1      *^^^  1^*®  Chancellor  Kent,  on  the  22d  August 

-■  1846,  made  and  published  his  last  will  and  testa- 
ment, in  due  form  of  law  to  pass  real  and  personal  estate, 
and  on  the  12th  December  1847,  died,  leaving  it  in  full 
force,  and  leaving  a  widow,  one  son,  William  Kent,  two 
daughters,  Mrs.  Hone,  the  plaintiff,  and  Mrs.  Stone,  his 

*  ftQ9  1  ^^^y  heirs-at-law ;   *several  grandchildren  and 

-■  great-grandchildren  also  survived  him.  On  the 
24th  December  1847,  the  will  was  duly  proved,  before  the 
surrogate  of  New  York,  and  letters  testamentary  were 
granted  to  the  defendant,  William  Kent,  as  executor 
thereofl 
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The  deceased  was  the  author,  and  proprietor  of  the 
copyright,  of  the  "C!ommentaries  on  American  Law/'  in 
four  volumes,  called  "Kent's  Commentaries,"  whereof 
five  editions  had  been  published  by  him,  at  different 
periods,  during  his  life,  and  disposed  of,  so  that,  at  the 
time  of  his  death,  there  were  no  copies  of  the  book  on 
hand  in  his  possession. 

On  the  16th  of  November  1847,  the  decedent  con- 
tracted for  the  necessary  paper  on  which  to  print  a  sixth 
edition  of  his  book ;  he  contracted  with  one  person  for 
the  printing  of  the  first  and  third  volumes,  with  another, 
for  the  printing  of  the  second  volume,  and  a  third  per^ 
son,  for  the  printing  of  the  fourth  volume  of  such  edi- 
tion ;  and  on  the  following  day,  the  printing  of  the  said 
sixth  edition  was  commenced,  pursuant  to  such  con- 
tracts, but  neither  of  the  four  volumes  of  that  edition 
was  finished  or  published,  during  the  lifetime  of  the  de- 
ceased A  part  of  the  first,  second  and  fourth  volumes 
was  printed,  but  no  part  of  the  third  volume,  at  the  time 
of  his  decease.  The  printing  of  the  work  was  continued, 
after  the  death  of  the  testator,  and  finished  in  May  1848, 
when  this  edition  was  first  published,  by  William  Kent, 
and  a  copyright  thereof  taken  out  by  him,  in  his  own 
name,  as  proprietor  thereof;  he  subsequently  proceeded 
to  sell  and  dispose  of  the  same,  and  after  reimbursing 
the  expenses  of  printing  and  publishing  such  edition, 
there  remained  in  his  hands  a  surplus  of  $4068.77 ;  with 
a  considerable  number  of  copies  of  that  edition  unsold, 
and  also  some  moneys  due  and  uncollected  for  copies 
sold  by  him.  The  question  presented  for  determination, 
was,  whether  the  sixth  edition  of  the  "Commentaries  on 
American  Law,"  passed  under  the  sixth,  or  under  the 
eighth  clause,  of  the  will  of  the  testator. 

The  sixth  clause  was  as  follows :  "  I  give  and  bequeath 
♦to  my  dear  son,  William  Kent,  my  *  Common-  _  ^ 
taries  on  American  Law,'  four  volumes,  to  him,  ^ 
his  executors,  administrators  and  assigns,  and  with  the 
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right  of  renewal  of  all  previous  and  future  editions, 
according  to  law,  and  all  other  rights  and  privileges 
appertaining  to  the  copyright,  and  to  so  much  of  the 
then  existing  edition  as  may  remain  unsold  at  my  death. 
But  I  hereby  charge  upon  this  bequest  of  the  copyright 
of  my  commentaries,  one  moiety  or  half  part  of  tiie  net 
proceeds  or  profits  arising,  after  my  death,  from  the  sales 
thereof,  after  deducting  all  expenses  of  printing  and 
publishing  future  editions,  and  all  other  expenses  apper- 
taining to  the  custody,  care  and  sale  of  the  commen- 
taries, to  be  held  by  my  said  son  and  his  lawful  repre- 
sentatives, during  the  existence  of  the  copyright,  in  trust, 
for  the  sole  use  and  benefit  of  my  two  daughters,  Eliza 
Hone  and  Mary  Stone,  and  their  respective  lawfcd 
representatives,  the  one-fourth  part  of  such  net  proceeds 
and  profits  to  be  paid  to  each  of  my  said  daughters, 
while  remaining  married,  into  their  own  hands,  and 
upon  their  own  receipts,  free  from  the  control,  disposi- 
tion or  debts  of  their  husbands,  respectively.  My  reason 
for  making  this  disposition  of  my  commentaries  is,  that 
I  deem  it  advisable,  that  my  son  should  have  the  legal 
right  and  title,  and  exclusive  control,  in  his  discretion, 
of  the  copyright  of  my  commentaries,  and  of  the  future 
editions  thereof,  and  of  the  corrections,  additions  and 
improvements  to  be,,  from  time  to  time,  made  to  the  said 
commentaries ;  and  as  some  compensation  for  his  trouble, 
labor  and  responsibility  in  respect  to  the  same,  that  he 
and  his  legal  representatives  should  have  and  retain  to 
his  and  their  sole  use  and  benefit  the  remaining  moiety 
or  half  part  of  the  net  proceeds  and  profits  of  the  future 
editions  and  sales  of  the  commentaries." 

That  part  of  the  eighth  clause  of  the  will  which  was 
supposed  to  affect  the  question  under  consideration  was 
as  follows :  "  The  residue  of  my  estate,  real  and  personal, 
consisting  principally  of  my  house  and  lot  at  number 
twenty-six.  Union  Square,  in  New  York,  and  of  stocks, 
bonds  and  mortgage,  notes,  UfMold  commenianea  en  handf 
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and  househoM-fiimitiire  in  New  York,  *beyond  -  ^  ^ 
what   is   herein   before   specially  bequeathed,  ^ 
tnoney  in  bank,  &c^  I  hereby  give,  devise  and  bequeath 
(subject  always  to  the  life-estate  of  my  dear  wife,  as 
aforesaid)  as  follows,  viz. : 

"  1.  One  equal  undivided  third  part  thereof  to  my  said 
son,  William  Kent,  his  heirs,  executors  and  adminis- 
trators. 2.  One  other  equal  undivided  third  part  thereof 
to  my  said  son,  William  Kent,  in  trust  for  the  sole  and 
separate  use  of  my  daughter  Eliza  Hone,  during  the 
joint  lives  of  herself  and  her  husband,  the  net  dividends 
thereof,  income,  interests,  rents  and  profits  of  the  same, 
to  be  paid  to  my  said  daughter,  Eliza,  free  from  the 
debts,  control  or  disposition  of  her  husband,  and  upon 
her  separate  receipts;  and  in  case  of  her  surviving  her 
husband,  then  the  principal  and  interest  of  her  third 
part  aforesaid  to  be  transferred  to  her;  in  case  her 
husband  survives  her,  the  principal  and  interest  and 
income  thereof  remaining  unpaid  to  her,  to  be  trans- 
ferred to  her  lawful  issue,  and  the  l^al  representatives 
of  such  issue,  as  the  case  may  be."  3.  A  like  disposition 
of  the  remaining  third,  for  the  use  of  Mrs.  Stone  and 
her  issxie. 

Befoie  ihe  making  of  his  will,  the  testator  had  pub- 
lished the  fifth  edition  of  his  commentaries;  some  part 
of  which,  at  that  time,  was  on  hand,  but  in  the  course 
of  the  year  following,  had  become  exhausted  by  sales, 
and  he  had  then,  shortly  before  his  death,  contemplated, 
and  made  preparation  for  publishing  a  sixth  edition; 
which  was  unexecuted  at  the  time  of  his  death.  It  had 
not  then  been  published,  although  the  printing  of  the 
work,  for  which  the  testator  had  contracted,  had  been 
commenced  and  considerable  progress  therein  made. 
Several  months  after  the  death  of  the  testator,  William 
Kent,  the  legatee  of  the  copyright,  in  fact,  published  the 
edition  so  commenced,  for  which  he  took  out  a  copyright 
as  proprietor. 
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It  was  olaimed  by  the  plaintiff^  that  the  net  proceeds 
of  the  sixth  edition  of  the  commentaries,  the  printing  of 
which  had  been  commenced  before  the  decease  of  the 
testator,  were  disposed  of  by  the  sixth  clause  of  the  will, 
giving  one-half  thereof  to  the  defendant,  William  Kent, 
for  his  own  use,  and  the^  other  half  in  trust  for  the  use 
of  the  plaintiff  and  her  sister  (Mrs.  Stone)  in  equal  parts. 
The  defendant,  William  Kent,  as  executor  of  the  will 
and  trustee,  under  the  residuary  clause  thereof,  for  the 
infant  children  and  grandchildren  of  his  sisters,  insisted, 
that  it  was  his  duty,  as  such  executor  and  trustee,  to 
invest  the  surplus  proceeds  of  the  said  sixth  edition,  and 
to  pay  the  income  thereof  to  the  widow  of  the  testator, 
during  her  life,  and  after  her  decease,  to  pay  one-third 
part  of  such  income  to  each  of  his  sisters,  during  their 
respective  covertures,  and  the  princip>al  of  such  part  to 
such  sisters,  respectively,  should  tiiey  survive  their 
husbands,  and  to  their  children,  respectively,  should 
their  husbands  survive  them,  according  to  the  directions 
of  the  eighth  clause  of  the  will;  and  that  the  proceeds 
of  all  future  editions  would  be  governed  by  the  sixth 
clause.  The  widow,  in  her  answer,  relinquished  her 
interest  for  life  in  the  work,  in  case  it  should  be  held 
that  she  was  entitled  to  such  interest,  to  the  end  that 
the  proceeds  might  be  divided  in  accordance  with  the 
sixth  clause  of  the  will,  in  the  same  manner  as  if  she 
had  no  life-estate  therein. 

The  referee  before  whom  the  cause  was  tried  reported 
a  judgment  in  favor  of  the  plaintifife,  directing  a  dis- 
position of  the  proceeds  of  the  sixth  edition  of  the 
Commentaries  in  accordance  with  the  provisions  of 
the  sixth  clause  of  the  will.  The  judgment  entered  on 
the  report  was,  however,  reversed  at  general  term,  and  a 
new  trial  ordered  before  the  referee;  whereupon,  tha 
plaintiff  took  this  appeal 
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ArUJum,  for  the  appellant. 
(y  Conor,  for  the  respondents. 

Jewett,  J.  (after  stating  th6  facts.) — ^I  think  it  plain, 
if  this  edition  of  the  commentaries  of  the  deceased  is 
not  comprehended  in  the  words,  "  unsold  commentaries 
on  hand,"  used  in  the  eighth  clause  of  his  will,  it  is  not 
included  in  that  clause.  In  order  to  include  it  in  the 
words  **  the  residue  of  my  estate  *real  and  per-  _  ^ 
sonal,"  I  think  it  material,  that  it  should  have  '- 
been  published  in  the  lifetime  of  the  testator.  His 
determination  and  preparation  to  publish  the  edition, 
without  publication,  could  not  constitute  it  a  portion  of 
his  estate. 

It  may  be,  that  the  materials  procured  by  the  testator 
necessary  for  the  publication,  constituted  a  portion  of 
the  residue  of  his  personal  estate,  but  that  is  not  a  quee* 
tion  to  be  determined  on  this  occasion.  The  only 
question  for  our  decision  is,  whether  the  sixth  edition 
of  the  commentaries,  produced  under  the  circumstances 
stated,  passed  to  the  residuary  legatees,  under  the  eighth 
clause  of  the  testator's  will,  or  whether  it  must  be 
deemed  an  edition  future  to  the  death  of  the  testator, 
published  by  his  legatee  of  the  copyright,  in  pursuance 
of  the  right  of  publishing  future  editions  of  that  cele- 
brated work,  as  bequeathed  to  him  under  the  sixth 
clause  of  said  will. 

In  my  opinion,  there  is  no  just  ground  to  conclude 
that  this  edition,  in  the  condition  in  which  it  was  found 
at  the  time  of  the  death  of  the  testator,  is  included 
within  the  words  or  meaning  of  the  eighth  clause  of  the 
will.  By  that  clause,  nothing  is  proposed  to  be  disposed 
of,  except  such  property  of  Uie  testator  as  remained,  be- 
yond what  was  therein  before  specially  bequeathed; 
not  even  **  unsold  commentaries  on  hand."  It  was  not 
designed  bv  that  clause,  to  disturb  or  displace  auy 
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bequest  or  provision  previously  made  by  the  wilL  ^e 
property  in  this  edition  clearly  did  not  pass  to  the  resi- 
.duary  legatee,  as  "  unsold  oommentaries  on  hand,''  for  it 
had  no  existence,  as  such,  at  the  death  of  the  testator ; 
nor  did  it  form  any  part  of  the  residue  of  the  testator's 
estate  at  his  death.  The  contracts  made  by  the  testa- 
tor in  his  lifetime,  for  publishing  the  edition  of  his 
commentaries  in  question,  although  in  part  executed, 
did  not  constitute  it  an  edition ;  nothing  short  of  a  pub- 
lication could  have  that  effect.  An  edition  of  a  book,  is 
the  publication  of  it.  That  did  not  take  place  until 
several  weeks  after  the  decease  of  the  testator;  and  then, 
under  and  by  virtue  of  the  copyright  bequeathed  to 
him,  by  the  sixth  clause  of  the  will,  William  Kent  pub- 
lished this  edition,  for  which  he  took  out  a  copyright  in 
*  QQA  1  ^^  ^^'^  name,  as  the  proprietor  of  the  *work. 
J  I  think,  that  he  was  fully  authorized  so  to  do, 
under  the  bequest  to  him,  and  that  it  became  a  future 
edition,  within  the  meaning  of  the  sixth  clause  of  the 
will,  and  the  avails  subject  to  be  disposed  of  as  therein 
provided. 

The  judgment  of  the  supreme  court  should  be  re- 
versed, and  the  judgment  rendered  on  the  report  of  the 
referee  affirmed. 

Judgment  reversed,  and  that  entered  on  the 
repoii;  of  the  referee  affirmed. 
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STATE  OF  NEW  YORK, 


Thomas  and  wife  t;.  Winohbsteb, 
lUtpmsibility  for  negligence. 

A  prindpal  is  responsible  for  the  negUgent  act  of  his  agent,  in  the  course  of 
his  business,  whereby  a  third  person  is  ii^jored. 

A  dealer  in  drugs  and  medicines,  who  carelessly  labels  a  deadlj  poison  as  a 
hftiiniA—  medicine,  and  sends  it,  so  labelled,  into  ^  market,  is  liable  to 
anj  person,  who,  without  fault  on  his  part,  is  iignred  tiierebj ;  thoo^  it 
maj  hare  passed  throogh  other  hands,  by  intermediate  sales,  before  it 
reached  the  person  injured. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  distriet,  where  a  motion  for  a  new  trial, 
made  upon  a  bill  of  exceptions,  had  been  denied,  and 
judgment  entered  upon  a  verdict  in  feiyor  of  the  plain- 
tiflb. 

This  action  was  brought  by  Samuel  Thomas  and 
Mary  Ann,  his  wife,  against  the  defendants,  Winchester 
and  Gilbert,  to  recover  damages  for  n^ligently  putting 
up,  labelling  and  selling,  as  and  for  extract  of  dandelion, 
a  simple  and  harmless  medicine,  a  jar  of  extract  of 
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belladonna,  a  deadly  poison;  by  means  whereof,  the 
plaintiff,  Mary  Ann  Thomas,  to  whom  a  dose  of  dande- 
lion had  been  prescribed  by  a  physician,  and  to  whom  a 
portion  of  the  contents  of  the  jar  of  belladonna  had  been 
administered,  as  and  for  extract  of  dandelion,  had  been 
greatly  iiyured. 

*  qoQ  1  *The  complaint  alleged,  that  the  defendants, 
^^^  J  from  the  year  1843,  to  the  Ist  January  1849, 
wore  engaged  iu  patting  up  and  vending  certain  vege- 
table extracts,  at  a  store  in  the  city  of  New  York, 
designated  as  '*  108  John  street,"  and  that  the  defend- 
ant, Gilbert,  had,  for  a  long  time  previously  thereto, 
been  so  engaged,  at  the  same  place.  That  among 
the  extracts  so  prepared  and  sold  by  them,  were  those 
respectively  known  as  the  "  extract  of  dandelion,"  and 
the  "extract  of  belladonna;"  the  former  a  mild  and 
harmless  medicine,  and  the  latter  a  vegetable  poison, 
which,  if  taken  as  a  medicine  in  such  quantity  as 
might  be  safely  administered  of  the  former,  would 
destroy  the  life,  or  seriously  impair  the  health,  of  the 
person  to  whom  the  same  might  be  administered. 
That,  at  some  time  between  the  periods  above  mentioned, 
the  defendants  put  up  and  sold  to  James  S.  Aspinwall,  a 
druggist  in  the  city  of  New  York,  a  jar  of  the  extract  of 
belladonna,  which  had  been  labelled  by  them  as  the 
extract  of  dandelion,  and  was  purchased  of  them  as 
such,  by  Aspinwall.  That  Aspinwall  afterwards,  on  the 
10th  May  1845,  relying  upon  the  label  so  affixed  by  the 
defendants,  sold  the  said  jar  of  belladonna  to  Alvin 
Foord,  a  druggist  of  Cazenovia,  in  the  county  of  Madi- 
son, as  the  extract  of  dandelion.  That  afterwards,  on 
the  27th  March  1849,  the  plaintiff,  Mrs.  Thomas,  being 
sick,  a  portion  of  the  extract  of  dandelicm  was  prescribed 
for  her,  by  her  physician,  and  the  said  Alvin  Foord, 
relying  upon  the  label  £iffixed  by  the  defendants  to  said 
jar  of  belladonna,  and  believing  the  same  to  be  the  ex- 
tract of  dandelion,  did,  on  the  application  of  the  plain- 
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IAS,  Samuel  Thomas,  sell  and  deliver  to  him,  from  the 
said  jar  oi  belladonna^  a  portion  of  its  contents,  which 
was  administered  to  the  plaintilQP,  Mrs.  Thomas,  under 
the  belief  that  it  was  the  extract  of  dandelion ;  by  whidi 
she  was  greatly  injured,  so  that  her  life  was  despaired 
of,  &c.  The  plaintiflfe  also  averred  that  the  whole  injury 
was  occasioned  by  the  negligence  and  unskilfulness  of 
the^defendants  in  putting  up  and  falsely  labelling  the 
jar  of  belladonna  as  the  extract  of  dandelion,  whereby 
the  plaintiffs,  as  well  as  the  druggists,  and  all  other  per- 
sons through  whose  hands  it  passed,  before  being 
♦administered  as  aforesaid,  were  induced  to  be-  _  ^ 
lieve,  and  did  believe,  that  it  contained  the  ex-  ^ 
tract  of  dandelion. 

The  defendants,  in  their  answers,  severally  denied  the 
allegations  of  the  complaint,  and  insisted  that  they  were 
not  liable  for  the  medicines  sold  by  Aspinwall  and  Foord. 

*It  was  proved,  on  the  trial,  before  Mason,  J.,  ^ 
that  Mrs.  Thomas  being  in  ill  health,  her  physi-  ^ 
cian  prescribed  for  her  a  dose  of  dandelion.  Her  hus- 
band purchased  what  was  believed  to  be  the  medicine 
prescribed,  at  the  store  of  Dr.  Foord,  a  physician  and 
druggist  in  Cazenovia,  Madison  county,  where  the  plain- 
tiffs resided.  A  small  quantity  of  the  medicine  thus 
purchased  was  administered  to  Mrs!  Thomas,  on  whom 
it  produced  very  alarming  effects ;  such  as  coldness  of 
the  surface  and  extremities,  feebleness  of  circulation, 
spasms  of  the  muscles,  giddiness  of  the  head,  dilation  of 
the  pupils  of  the  eyes,  and  derangement  of  mind.  She 
recovered,  however,  after  some  time,  from  its  effects, 
although,  for  a  short  time,  her  life  was  thought  to  be  in 
great  danger. 

The  medicine  administered  was  belladonna^  and  not 
dandelion.  The  jar  from  which  it  was  taken  was  labelled 
^ilb,  danddion,  'prepared  by  A.  GHibert,  No,  108  John  streety 
K  Y.  Jax  8  02."  It  was  sold  for,  and  believed  by  Dr. 
Foord  to  be,    the  extract  of    dandelion,  as  labelled. 
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Dr.  Foord  purchased  the  article,  as  the  extract  of  dan- 
delion, from  James  S.  Aspinwall,  a  druggist  at  New 
York.  Aspinwall  bought  it  of  the  defendant,  as  retract 
of  dandelion,  believing  it  to  be  such. 

Hie  defendant,  Winchester,  was  engaged  at  "So.  108 
John  street,  New  York,  in  the  manufEicture  and  sale  of 
certain  vegetable  extracts  for  medicinal  purposes,  and  in 
*  AdR  1  *^®  *purchase  and  sale  of  others.  The  extracts 
-■  manufactured  by  him  were  put  up  in  jars  for 
sale,  and  those  which  he  purchased  were  put  up  by  him 
in  like  manner.  The  jars  containing  extracts  manufac- 
tured by  himself  and  those  containing  extracts  pur- 
chased by  him  from  others,  wa^e  labelled  alike.  Both 
were  labelled  like  the  jar  in  question,  as  '' prepared  by 
A.  Gilbert"  Gilbert  was  a  person  employed  by  the  de- 
fendant at  a  salary,  as  an  assistant  in  his  business.  The 
jars  were  labelled  in  Gilbert's  name,  because  he  had  been 
previously  engaged  in  the  same  business,  on  his  own 
account,  at  No.  108  John  street,  and,  probably,  because 
Gilbert's  labels  rendered  the  articles  more  saleable. 

The  extract  contained  in  the  jar  sold  to  Aspinwall, 
and  by  him  to  Foord,  was  not  manufactured  by  the  de- 
fendant, but  was  purchased  by  him  from  another  manu- 
fEU^rer  or  dealer.  The  extract  of  dandelion  and  the 
extract  of  belladonna  res^nble  each  other  in  color,  con- 
sistence, smell  and  taste ;  but  may,  on  caieful  examina- 
tion, be  distinguished  the  one  from  the  other  by  those 
^o  are  well  acquainted  with  these  articles.  Gilbert's 
labels  were  paid  for  by  Winchester,  and  used  in  his  busi- 
ness,  with  his  knowledge  and  assent. 

At  the  close  of  the  testimony,  the  defendants'  counsel 
moved  for  a  nonsuit,  on  the  following  grounds : 

1.  That  the  action  could  not  be  sustained,  as  the 
defendant  was  the  remote  vendor  of  the  article  in  ques- 
tion ;  and  there  was  no  connection,  transaction  or  privity 
between  him  and  the  plaintiffii,  w  either  of  them. 
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2.  That  this  action  sought  to  charge  the  defrndant 
with  the  consequences  of  the  negligence  of  A  spin  wall 
and  Foord. 

3.  That  the  plaintifis  were  liable  to,  and  chargeable 
with  the  negligence  of  Aspinwall  and  Foord,  and,  there- 
fore, could  not  maintain  this  action. 

4.  That,  according  to  the  testimony,  Foord  was  charge- 
able with  negligence,  and  that  the  plaintiflFs,  therefore, 
could  not  sustain  this  suit  against  the  defendants ;  if  they 
could  sustain  a  suit  at  all,  it  would  be  against  Foord 
only. 

5.  That  this  suit  being  brought  for  the  benefit  of  the 
wife,  *and  alleging  her  as  the  meritorious  cause  _  ^^ 
of  action,  cannot  be  sustained.  ^ 

6.  That  there  was  not  sufficient  evidence  of  negligence 
in  the  defendants  to  go  to  the  jury. 

The  learned  judge  overruled  the  motion  for  a  non- 
suit, and  the  defendants'  counsel  excepted. 

Tbe  judge,  among  other  things^  charged  the  jury,  that 
if  they  should  find,  from  the  evidence,  that  either  Aspin- 
wall or  Foord  were  guilty  of  n^ligence  in  vending,  as 
and  for  dandelion,  the  extract  taken  by  Mrs.  Thomas,  or 
that  the  plaintiflF,  Thomas,  or  those  who  administered  it 
to  Mrs.  Thomas,  were  chargeable  with  negligence  in 
administering  it,  the  plaintifis  were  not  entitled  to  re- 
<»ver ;  but  if  they  were  free  from  negligence,  and  if  the 
defendant,  Winchester,  was  guilty  of  negligence  in  put- 
ting up  and  vending  the  extracts  in  question,  the  plain- 
tiflBs  were  entitled  to  recover,  provided  the  extract 
administered  to  Mrs.  Thomas  was  the  same  which  was 
put  up  by  the  defendant,  and  sold  by  him  to  Aspinwall, 
and  by  Aspinwall  to  Foord.  That  if  they  should  find 
the  defendant  liable,  the  plaintiff  were  entitled  to  re- 
cover damages  only  for  the  personal  injury  and  suflFering 
of  the  wife,  and  not  for  loss  of  service,  medical  treatment 
or  expense  to  the  husband,  and  that  the  recovery  should 
be  confined  to  the  actual  damages  suffered  by  the  wife 
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The  defendant,  Gilbert,  was  acquitted  by  the  jury; 
and  a  verdict  was  rendered  against  Winchester  for  $800 
damages;  and  a  motion  for  a  new  trial,  made  at  general 
term,  upon  a  bill  of  exceptions,  having  been  denied, 
and  judgment  perfected  on  the  verdict,  the  defendant^ 
Winchester,  took  this  appeal. 

KirUmdj  for  the  appellant. 

ESUf  for  the  respondents. 

RuQQLES,  C.  J.  (after  stating  the  facts.) — ^The  action 
was  properly  brought  in  the  name  of  the  husband  and 
wife,  for  the  personal  injury  and  suflfering  of  the  wife; 
and  the  case  was  left  to  the  jury,  with  the  proper  direc- 
tions on  that  point.  (1  Chit.  Plead.  62.) 

The  case  depends  on  the  first  point  taken  by  the  de- 
fendant, on  his  motion  for  a  nonsuit ;  and  the  question 
is,  whether  the  defendant,  being  a  remote  vendor  of  the 
medicine,  and  there  being  no  privity  or  connection 
between  him  and  the  plaintiffs,  the  action  can  be  main- 
tained. If,  in  labelling  a  poisonous  drug  with  the  name 
of  a  harmless  medicine,  for  public  market,  no  duty  was 
violated  by  the  defendant,  excepting  that  which  he 
owed  to  Aspinwall,  his  immediate  vendee,  in  virtue  of 
his  contract  of  sale,  this  action  cannot  *be  main* 

^  J  tamed. 

If  A.  build  a  wagon  and  sell  it  to  B.,  who  sells  it  to  C, 
and  C.  hires  it  to  D.,  who  in  consequence  of  the  gross 
negligence  of  A.,  in  building  the  wagon,  is  overturned 
and  injured,  D.  cannot  recover  damages  against  A.,  the 
builder.  A.'s  obligation  to  build  the  wagon  faithfully, 
arises  solely  out  of  his  contract  with  B. ;  the  public  have 
nothing  to  do  with  it  Misfortune  to  third  persons,  not 
parties  to  the  contract,  would  not  be  a  natural  and 
necessary  consequence  of  the  builder's  negligence ;  and 
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such  negligence  is  not  an  act  imminently  dangerous  to 
human  life.  So,  for  the  same  reason,  if  a  horse  be  de- 
fectively shod  by  a  smith,  and  a  person  hiring  the  horse 
from  {he  owner,  is  thrown  and  injured,  in  consequence 
of  the  smith's  negligence  in  shoeing ;  the  smith  is  not 
liable  for  the  injury.  The  smith's  duty  in  such  case 
grows  exclusively  out  of  his  contract  with  the  owner  of 
the  horse ;  it  was  a  duty  which  the  smith  owed  to  him 
alone,  and  to  no  one  else.  And  although  the  injury  to 
the  rider  may  have  happened,  in  consequence  of  the 
negligence  of  the  smith,  the  latter  was  not  bound,  either 
by  his  contract,  or  by  any  considerations  of  public 
policy  or  safety,  to  respond  for  his  breach  of  duty  to 
any  one  except  the  person  he  contracted  with. 

This  was  the  ground  on  which  the  case  of  Winter 
boUcrni  V.  Wright  (10  Mees.  &  Welsh.  109)  was  decided. 
A.  contracted  with  the  postmaster-general  to  provide  a 
coach  to  convey  the  mail-bags  along  a  certain  line  of 
road,  and  B.  and  others  also  contracted  to  horse  the 
coach  along  the  same  line.  B.  and  his  co-contractors 
hired  C,  who  was  the  plaintiff,  to  drive  the  coach.  The 
coach,  in  consequence  of  some  latent  defect,  broke  down ; 
the  plaintiff  was  thrown  from  his  seat  and  lamed.  It 
was  held,  that  C.  could  not  maintain  an  action  against 
A.,  for  the  injury  thus  sustained.  The  reason  of  the 
decision  is  best  stated  by  Baron  Rolpe:  A.'s  duty  to 
keep  the  coach  in  good  condition,  was  a  duty  to  the 
postmaster-general,  with  whom  he  made  his  contract, 
and  not  a  duty  to  the  driver  employed  by  the  owners 
of  the  horses. 

But  the  case  in  hand  stands  on  a  different  ground. 
The  defendant  *was  a  dealer  in  poisonous  drugs ;  _  ^ 
Gilbert  was  his  agent  in  preparing  them  for  ^ 
market.  The  death  or  great  bodily  harm  of  some  per- 
son, was  the  natural,  and  almost  inevitable,  consequence 
of  the  sale  of  belladonna  by  means  of  the  false  label 
Gilbert,  the  defendant's  agent,  would  have  been  punish- 
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able  for  manslaughter,  if  Mrs.  Thomas  had  died,  in  eon- 
sequence  of  taking  the  falsely-labelled  medicine.  Every 
man  who,  by  his  culpable  negligence,  causes  the  death 
of  another,  although  without  intent  to  kill,  is  giiilty  of 
manslaughter.  (2  R.  S.  672,  §  19.)  A  chemist,  who 
negligently  sells  laudanum  in  a  phial  labelled  as  par- 
egoric, and  thereby  causes  the  death  of  a  person  to  whom 
it  is  administered,  is  guilty  of  manslaughter.  {Tessy- 
mondPs  Case,  1  Lewin's  Crown  Cases  169.)  "  So  highly 
does  the  law  value  human  life,  that  it  admits  of  no  jus- 
tification, wherever  life  has  been  lost,  and  the  careless- 
ness or  negligence  of  one  person  has  contributed  to  the 
death  of  another.  {Regina  v.  SvmdaU,  2  Car.  &  Kir. 
232-3.)  And  this  rule  applies  not  only  where  the  death 
of  one  is  occasioned  by  the  negligent  act  of  another,  but 
where  it  is  caused  by  the  negligent  omission  of  a  duty 
of  that  other.  (2  Car.  &  Kir.  367,  371.)  Although  the 
defendant,  Winchester,  may  not  be  answerable  crim- 
inally for  the  negligence  of  his  agent,  there  can  be  no 
doubt  of  his  liability,  in  a  civil  action,  in  which  the  act 
of  the  agent  is  to  be  regarded  as  the  act  of  the  principal.* 
In  respect  to  the  wrongful  and  criminal  character 
of  the  negligence  complained  of,  tiiis  case  diflFers  widely 
from  those  put  by  the  defendant's  counsel ;  no  such  im- 
minent danger  existed  in  those  cases.  In  the  present 
ease,  the  sale  of  the  poisonous  article  was  made  to  a 
dealer  in  drugs,  and  not  to  a  consumer;  the  injury, 
therefore,  was  not  likely  to  fall  on  him,  or  on  his  vendee, 
who  was  also  a  dealer;  but  much  more  likely  to  be 
visited  on  a  remote  purchaser,  as  actually  happened. 
The  defendant's  negligence  put  human  life  in  imminent 
danger.    Can  it  be  said,  that  there  was  no  duty  on  the 

1  In  Byall  v.  Kennedy,  67  N.  Y.  379,  s.  o.  8  X  &  Sp.  347,  the  muter  of 
a  vessel  was  held  liable  for  the  neg^gence  of  the  steward,  in  permitting  a 
poisonous  substance,  with  which  the  ship  had  been  fumigated,  to  remain  in 
the  drinking  cnps  of  the  passengers,  whereby  the  plaintiff's  infant  child  wm 
Doifloned  and  died. 
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part  of  the  defendant,  to  avoid  the  creation  of  that 
danger,  by  the  exercise  of  greater  caution  ?  or  that  the 
exercise  of  that  caution  was  a  duty  only  to  his  imme^ 
diate  *vendee,  whose  life  was  not  endangered?  p  ^  .^^ 
The  defendant's  duty  arose  out  of  the  nature  of  ^ 
his  business,  and  the  danger  to  others  incident  to  its 
mismanagement  Nothing  but  mischief  like  that  which 
actually  happened  could  have  been  expected,  from  send- 
ing the  poison  falsely  labelled  into  the  market;  and  the 
defendant  is  justly  responsible  for  the  probable  conse- 
quences of  the  act  The  duty  of  exercising  caution  in 
this  respect  did  not  arise  out  of  the  defendant's  contract 
of  sale  to  Aspinwall ;  the  wrong  done  by  the  defendant 
was  in  putting  the  poison,  mislabelled,  into  the  hands 
of  Aspinwall,  as  an  article  of  merchandise,  to  be  sold 
and  afterwards  used,  as  the  extract  of  dandelion,  by 
some  person  then  unknown. 

The  owner  of  a  horse  and  cart,  who  leaves  thefn 
unattended  in  the  street,  is  liable  for  any  damage  which 
may  result  from  his  negligence.  {Lynch  v.  Nurdin,  1 
Ad.  &  Ellis,  N.  S.,  29 ;  lUidge  v.  Goodwin,  5  Car.  &  Payne 
190.)  The  owner  of  a  loaded  gun,  who  puts  it  into  the 
hands  of  a  child,  by  whose  indiscretion  it  is  discharged, 
is  liable  for  the  damage  occasioned  by  the  discharge. 
(5  Maule  &  Sel.  198.)  The  defendant's  contract  of  sale 
to  Aspinwall  does  not  excuse  the  wrong  done  to  the 
plaintiff;  it  was  a  part  of  the  means  by  which  the 
wrong  was  effected.  The  plaintiflfe'  injury  and  their 
remedy  would  have  stood  on  the  same  principle,  if  the 
defendant  had  given  the  belladonna  to  Dr.  Foord,  with^ 
out  price,  or  if  he  had  put  it  in  his  shop,  without  his 
knowledge,  under  circumstances  which  would  probably 
have  led  to  its  sale  on  the  faith  of  the  label. 

In  Longmeid  v.  HoUMay  (6  Exch.  761),  the  distinction 
is  recognised  between  an  act  of  n^ligence  imminently 
dangerovis  to  the  lives  of  others/  and  one  that  is  not  so 
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In  the  former  case,  the  party  guilty  of  the  negligence  is 
liable  to  the  party  injured,  whether  there  be  a  contract 
between  them  or  not ;  in  the  latter,  the  negligent  party 
is  liable  only  to  the  party  with  whom  he  contracted, 
and  on  the  ground  that  negligence  is  a  breach  of  the 
contract.  ' 

The  defendant,  on  the  trial,  insisted  that  Aspinwall 
and  Foord  were  guilty  of  negligence,  in  selling  the 
*  A1 1  1  ^^^^^®  ^  question  *for  what  it  was  represented 
-'  to  be  in  the  label ;  and  that  the  suit,  if  it  could 
be  sustained  at  all,  should  have  been  brought  against 
Foord.  The  judge  charged  the  jury  that,  if  they,  or 
either  of  them,  were  guilty  of  negligence  in  selling  the 
belladona  for  dandelion,,  the  verdict  must  be  for  the  de- 
fendant ;  and  left  the  question  of  their  negligence  to  the 
jury,  who  found  on  that  point  for  the  plaintiff.  If  the 
case  really  depended  on  the  point  thus  raised,  the  ques- 
tion was  properly  left  to  the  jury ;  but  I  think,  it  did 
not.  The  defendant,  by  affixing  the  label  to  the  jar, 
represented  its  contents  to  be  dandelion;  and  to  have 
been  "  prepared"  by  his  agent  Gilbert.  The  word  "  pre- 
pared" on  the  label,  must  be  understood  to  mean  that 
the  article  was  manufactured  by  him,  or  that  it  had 
passed  through  some  process,  under  his  hands,  which 
would  give  him  personal  knowledge  of  its  true  name 
and  quality.  Whether  Foord  was  justified  in  selling  the 
article  upon  the  faith  of  the  defendant's  label,  would 
have  been  an  open  question,  in  an  action  by  the  plain- 
tiffs against  him,  and  I  wish  to  be  understood  as  giving 
no  opinion  on  that  point.  But  it  seems  to  me,  to  be 
clear,  that  the  defendant  cannot,  in  this  case,  set  up  as  a 
defence,  that  Foord  sold  the  contents  of  the  jar,  as  and 
for  what  the  defendant  represented  it  to  be.  The  label 
conveyed  the  idea  distinctly  to  Foord,  that  the  contents 
of  the  jar  was  the  extract  of  dandelion ;  and  that  the 
defendant  knew  it  to  be  such ;  so  far  as  the  defendant  is 
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concerned,  Foord  was  under  no  obligation  to  test  the 
truth  of  the  representation.  The  charge  of  the  judge  in 
submitting  to  the  jury  the  question  in  relation  to  the 
negligence  of  Foord  and  Aspinwall,  cannot  be  com- 
plained of  by  the  defendant. 

Judgment  affirmed.' 

>  In  Loop  V.  Litchfield,  42  N.  Y.  859,  it  ia  said,  that  this  case  was  decided 
on  Qkd  ground  that  the  act,  in  its  nature,  was  one  imminently  dangeroos  to 
the  Uyes  of  o&ers.  And,  accordingly,  it  was  held,  in  Barney  v.  Bnrsten- 
binder,  7  Lans.  SIO,  that  the  omission  of  the /shipper  of  a  dangerons  article, 
tach  as  nitro-glycerine,  to  give  notice  of  its  nature  to  the  carrier,  is  an  act  of 
negligence,  which  renders  the  shipper  liable  for  its  consequences.  To  the 
same  effect,  see  Stacy  v,  WetheriU,  7  Haz.  Pa.  Beg.  92.  And  the  supreme 
court  of  PennsyWania  has  recently  decided,  that  a  manufacturer  of  illumi- 
nating oils,  who  negligently  puts  upon  the  market,  an  article  which  is  so  rola- 
tile  as  to  be  unfit  for  the  use  for  which  it  is  sold,  is  responsible  to  an  IndiTidual 
who  is  injured  by  an  explosion  thereof ;  and  that  the  number  of  hands  througli 
which  the  oil  may  have  passed,  before  reaching  the  person  injured  is  no  bar 
to  a  recovery,  if  its  identity  be  established.  The  court  say,  that  if  the  mann- 
ftcturer  knew,  or,  with  ordinary  care,  mig^  hare  known,  the  dangerous  char- 
acter of  the  article  sold,  he  is  liable  to  persons  injured  by  the  probable  conae* 
quenoes  of  his  act.  McKain  v.  Elkin,  27  Pitts.  L.  J.  169.  For  a  formet 
report  of  this  case,  see  79  Penn.  St.  498. 

391 


Digitized  by 


Google 


*412  Chapman  v.  Whitu.  [July, 


Statement  of  the  Case. 


Chapman  v.  Whitb. 
Bank  check. 

'I^  holder  of  8  check  hu  no  equitable  lien  npon  tiie  ftmds  of  the  uyawer ; 
chedu  are  payable,  when  presented  (if  the  drawer  has  ftinds  in  the  bank), 
witibont  lefcard  to  prioritj  in  the  time  of  drawing. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  a  judgment  had  been  ren- 
dered in  fiayor  of  the  plaintiff,  in  a  case  submitted 
pursuant  to  §  372  of  the  code.  The  defendant  was  the 
receiver  of  the  Canal  Bank  at  Albany. 

The  Bank  of  Geneva,  having  a  general  deposit  in  the 
Canal  Bank  at  Albany,  upon  which  the  latter  paid 
interest,  on  the  7th  July  1848,  drew  a  draft  or  check  on 
the  Canal  Bank,  payable  to  the  order  of  its  cashier,  in 
the  following  words : 

^  "  500.  *Bank  of  Geneva,  July  8, 1848. 

J      Canal  Bank,  Albany.    Pay  to  the  order  of 
Theo.  Olcott,  Esq.,  Cash'r,  five  hundred  dollars. 

C.  A.  Cook,  Pres." 

The  draft  was  dated  the  8th  July,  having  been  issued 
after  the  usual  banking-hours  on  the  7th.  It  was  sold  to 
the  plaintiff,  by  whom  it  was  inclosed  in  a  letter,  ad- 
dressed to  the  cashier  of  the  Canal  Bank,  forwarded  by 
mail,  stating  that  it  was  sent  to  pay  the  plaintiff's  note, 
due  on  the  12th  July,  and  requesting  that  the  note 
should  be  cancelled  and  sent  to  him  by  mail.  The  letter 
and  draft  were  received  at  the  bank,  by  the  cashier,  to 
whom  it  was  addressed,  on  the  8th  of  July,  after  the 
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close  of  business-hours.  The  plaintiff's  note  was  not 
then  in  the  possession  of  the  bank,  and  the  officers  of 
the  bank  had  no  knowledge  by  whom  it  was  held,  until 
it  was  presented  for  payment 

On  the  11th  July,  the  defendant  commenced  an  ex- 
amination of  the  assets  of  the  bank,  under  an  order  of 
the  comptroller,  the  bank  being  insolvent,  fiusiness 
was  transacted  by  the  bank,  until  the  close  of  the  10th 
July,  Olcott  acting  as  cashier ;  on  the  12th,  the  plaintiff's 
note  was  presented,  and  not  paid.  The  letter,  with  the 
draft  inclosed,  the  seal  having  been  broken,  was  foimd 
in  the  office  of  the  cashier,  by  the  defendant,  during  his 
examination,  and  on  the  19th  of  July,  the  draft  was  De<- 
tumed  to  the  plaintiff,  at  hia  request.  The  draft  was  not 
indorsed  by  Okott,  nor  accepted  by  the  bank,  nor  was 
the  amount  of  it  charged  to  the  Bank  of  Geneva  on  the 
books.  The  deposit  of  the  Bank  of  Geneva  with  the 
Canal  Bank  continued,  up  to  the  time  of  the  insolvency 
and  failure  of  the  latter  bank,  much  larger  than  the 
amount  of  the  draft;  and  such  deposit  remained  to  the 
credit  of  the  Bank  of  Geneva,  on  the  books  of  the  Canal 
Bank,  when  they  came  to  the  hands  of  the  defendant,  as 
receiver  of  its  effect&  The  plaintiff  requested  the  de- 
fendant, as  €ruch  receiver,  to  pay  him  the  amount  of  the 
draft  out  of  such  deposit,  and  he  refused  to  do  so. 

♦The  supreme  court,  at  general  term,  made  an  r  ^i^^ 
order,  in  accordance  with  the  relief  prayed,  that  *• 
the  defendant,  as  receiver,  should  pay  the  plaintiff  the 
amount  of  the  draft  and  interest,  out  of  the  assets  of  the 
bank,  in  his  hands,  in  preference  to  the  general  creditors ; 
whereupon,  the  receiver  took  this  appeal. 

Pruyn  and  Reynolds,  for  the  i^pellant 

Qufkinf  North  and  Broton^  for  the  resp<mdent 
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♦Gardiner,  J. — ^The  question  upon  the  facts  stated  is, 
whether  the  draft,  under  these  circumstances,  operated 
as  an  assignment  of  the  deposit  of  the  Geneva  Bank, 
to  the  amount  of  the  draft,  either  at  law  or  in  equity. 
The  question  has  been  decided  by  this  court,  in  Cauh 
peHhwaiie  v.  Sheffidd  (3  N.  Y.  243),  Harris  v.  Clofrlc  (Id. 
93),  and  in  WmUr  v.  Drwy  (5  Id.  525).  The  instru- 
ment in  question  was  an  ordmary  bill  of  exchange ;  it 
did  not  purport  to  be  drawn  on  a  particular  fund,  even 
if  one  existed.  But  there  is  nothing  to  show  that  any 
part  of  the  deposit  of  the  Geneva  Bank  was  held  by 
the  drawees,  at  the  time  when  the  draft  was  received, 
or  transmitted,  or  when  the  note  for  the  payment  of 
which  the  proceeds  were  to  be  appropriated,  matured, 
and  was  presented  at  the  banking-house  of  the  deposi- 
tary. 

The  Canal  Bank  paid  interest  upon,  and  had  the  right 
to  use,  the  deposit,  by  arrangement,  in  their  own  busi- 
ness ;  they,  probably,  availed  themselves  of  all  the  ad- 
vantages secured  by  the  agreement  The  depositing 
bank  was,  therefore,  a  mere  creditor  at  large  of  the  in- 
solvent corporation,  and  I  do  not  see  how  their  unab- 
cepted  bill  of  exchange  placed  the  plaintiff  in  any  better 
situation.  The  cashier  was  his  agent,  for  the  purpose  of 
paying  the  note,  and,  as  it  seems  to  me,  for  procuring  an 
acceptance  of  the  bill.  As  this  was  not  done,  there  can 
be  no  pretence,  that  he  acquired  any  rights  superior  to 
that  of  his  vendor,  even  if  an  acceptance  would  have 
availed  him. 

^  .^  -  *It  is  said,  that  the  instrument  is  a  check ;  but 
-■  a  check  is  a  bill  of  exchange,  payable  on  demand. 
{Harker  v.  Anderson,  21  Wend.  373,  and  cases  cited; 
Franklin  v.  Vanderpool,  1  Hall  80.)  The  drawee  owes  no 
duty  to  the  holder,  until  the  check  is  presented  and 
accepted.  Baron  Parke  remarked,  in  a  case  decided  in 
February  last,  that  the  holder  ^' could  not  sue  the  drawee 
unless  he  had  accepted  the  check,  a  practice  not  usual." 
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—  ■  '  '  ■  ir  •  ■ 

{BeUamyY.  Mcyoribcmks,  7  Exch.  389.)  And  in  Ha/rker  v. 
Anderson  (mpra),  it  was  decided,  that  no  action  could  be 
maintained  against  the  drawer,  until  after  presentment 
and  refusal  of  payment  by  the  drawee,  and  notice  to  the 
former.  Money  deposited  generally  with  a  banker,  be- 
comes the  property  of  the  depositary;  the  right  of  the 
depositor  is  a  chose  in  action.  It  is  immaterial,  whether 
the  implied  engagement  upon  the  part  of  the  banker  is 
to  pay  the  sum  in  gross,  or  in  parcels,  as  it  shall  be  re- 
quired by  the  depositor.  In  either  case,  the  draft  or 
check  of  the  latter,  would  not,  of  itself,  transfer  the  debt, 
or  a  lien  upon  it,  to  a  third  person,  without  the  assent  of 
the  depositary.  {Dykem  v.  Leather  M<mufa4:iwreTff  Bank, 
11  Paige  616.)  As  Judge  Cowen  remarked,  in  Harker  y. 
Anderson,  there  are  dicta  of  learned  judges,  taking  a  dis- 
tinction between  checks  and  bills  of  exchange,  but  the 
whole  current  of  authority  is  the  other  way. 

The  supreme  court,  I  think,  erred,  in  determining  that 
the  plaintiflf  was  entitled  to  a  preference  in  the  payment 
of  his  debt,  over  the  other  creditors  of  the  bank,  and  the 
judgment  should  be  reversed. 

Edmonds,  J.  {DisserUmg.) — ^I  fully  concur  with  the 
supreme  court,  in  the  conclusion  at  which  they  arrived 
in  this  case,  and  in  the  reasons  which  have  conducted 
them  to  that  conclusion. 

There  is,  however,  another  consideration,  not  adverted 
to  by  that  court,  which  has  its  influence  with  me ;  and 
that  is,  that  the  instrument  on  which  this  suit  is  brought 
is  not  a  draft  or  bill  of  exchange,  but  a  check.  The 
whole  argument  of  the  appellant  is  based  on  the  idea  that 
it  is  a  bill  of  exchange,  because  it  answers  *the  r  ^  ^^^  ^ 
general  description  of  such  an  instrument,  being  •• 
"a  written  order  or  request,  by  one  person  to  another, 
for  the  payment  of  money,  absolutely,  and  at  all  events." 
This  definition,  being  equally  applicable  to  a  check  and 
a  bill  of  exchange,  would  necessarily  abolish  all  distino- 
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tion  between  them ;  yet  nothing  is  better  settled,  than 
that  there  is  a  marked  difference  between  them,  both  as 
to  their  nature  and  effect.  These  incidents  characterize 
a  check :  it  must  always  be  drawn  on  a  banker ;  it  must 
be  payable  on  demand;  it  has  no  days  of  grace;  and 
it  need  not  be  presented  for  acceptance,  and,  conse- 
quently, no  protest  for  non-acceptance  is  necessary  to  hold 
the  drawer.  If  any  one  of  these  incidents  be  wanting, 
the  instrument  is  not  a  cheeky  but  if  all  unite  (as  they  do 
in  this  case),  it  is.  (2  Story  513 ;  3  Kent's  Com.  104,  note  a.) 

These  principles  are  well  recognised  in  the  English 
courts,  and  even  in  their  statutes,  which  have  put  a  re- 
striction upon  checks,  which  deprives  them  of  this  char- 
acter, unless  drawn  upon  a  banker  within  fifteen  miles  of 
the  residence  of  the  drawer.  But  we  have  no  such  restric- 
tion here,  and  when  all  the  incidents  unite,  the  instru- 
ment is  a  check,  no  matter  what  the  residence  of  the 
partios.  When  the  instrument  is  a  check,  it  is  an  abso- 
lute appropriation  of  so  much  money  in  the  hands  of  the 
banker  to  the  holder  of  the  check,  and  there  it  ought  to 
remain,  till  called  for,  and  the  drawer  has  no  reason  to 
complain,  unless  upon  the  intermediate  failure  of  the 
banker.'  (3  Kent's  Com.  104,  note  a;  Oru^er  y.  Anntftrong, 
2  Johns.  Cas.  5;  LUOe  v.  Phoenix  Bmk,  2  Hill  430;  2 
Story  516.) 

Upon  the  remaining  point  there  is  also  a  consideration 
not  dwelt  upon  below,  and  that  is,  what  was  the  inten- 
tion, and,  consequently,  the  duty  of  the  parties?  The 
intention  of  the  plaintiff  clearly  was,  that  the  |500  should 
be  a  special  deposit  with  the  Canal  Bank  for  a  specific 
purpose,  and  it  was  the  duty  of  the  bank^  upon  receiving 
the  check,  either  to  return  it  and  decline  the  task  im- 
posed upon  it,  or  if  it  retained  it,  then,  instantly  to 
transfer  that  sum  from  the  account  of  the  drawers  of  ihe 
check,  and  place  it  to  the  account  of  the  owner  of  it,  for 
^  -  the  special  *purpose  mentioned.  By  retaining 
-'  the  check,  the  Canal  Bank  undertook,  to  carry 
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out  the  intentions  of  the  plaintiff,  and  those  intentions 
clearly  were,  to  have  that  money  put  aside  for  a  specific 
purpose,  or,  in  other  words,  to  have  it  made  a  special 
deposit    I  think,  the  judgment  should  be  affirmed. 

.  Judgment  reversed.* 

That  a  chfck  npon  a  bank  does  not  operate  aa  an  assignment  pro  tanto 
of  the  ftmd,  against  which  it  is  drawn,  is  weU  settled,  hj  many  decisions. 
See  Atna  Bank  v.  Foorth  KalioDal  Bank,  46  N.  Y.  87 ;  Attorney  General 
9^-  OontiBental  life  Insorance  Co.,  71  Ibid.  8S5 ;  Lloyd  v.  Cafifrey,  46  Penn. 
81. 410;  Bank  of  liie  BepnUio  «.  lliUard,  K)  Wall.  152. 
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Brown  v.  Lyon  et  dL 
Rule  m  Shelley's  Que. 

Before  Ae  abolition  of  tiie  rale  in  SheD^'scase,  aderiie  to  A.,  **  to  liold  dmw 
ing  her  lifli,  and  then  to  descend  to  the  hein  of  her  body,  and  their  hein 
and  assigns  for  erer,"  created  an  estate-tail,  which  the  act  of  1786  enlaiged 
into  a  fee. 

Appeal  from  the  general  term  of  the  Supreme  Courti « 
in  the  seventh  district,  where  a  judgment  in  faVor  of  the 
defendant,  in  a  case  tried  before  the  court,  without  a 
jury,  had  been  affirmed. 

This  was  an  action  of  covenant  to  recover  damages 
for  an  alleged  breach  of  the  covenant  of  seisin,  con- 
tained in  a  deed  from  the  defendants  to  the  plaintiff,  for 
certain  premises  in  the  city  of  Rochester. 

The  premises  were  originally  owned  and  possessed  by 
one  Enos  Stone,  who,  on  the  20th  day  of  September 
1813,  made  his  last  will  and  testament,  by  which  he 
devised  the  premises  in  question,  with  certain  other  pro- 
perty, to  his  daughter  Olive  Hall,  wife  of  Moses  Hall, 
»  A9n  -[  "^  hAyQ  and  to  hold  to  the  *said  Olive,  during 
-'  life,  and  then  to  descend  to  the  heirs  of  her 
body,  and  to  their  heirs  and  assigns  for  ever."  Enos 
Stone  died  in  September  1815 ;  and  on  the  2l8t  day  of 
October  1817,  Olive  Hall,  with  her  husband,  Moses  Hall, 
conveyed  the  premises  in  question  to  Caleb  Lyon,  /jove- 
nanting  that  they  were  well  seised  of  the  said  premises. 
Caleb  Lyon  died  in  September  1885,  and  the  lands 
descended  to  the  defendants,  who  conveyed  them  to  the 
plaintiff,  with  covenants  of  seisin  and  good  title.  Olive 
Hall  died,  leaving  heirs  of  her  body. 
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On  the  trial  of  the  cause,  before  the  court,  without  a 
jury,  Gridley,  X,  directed  a  judgment  in  favor  of  the 
defendants;  which  having  been  affirmed  at  general 
term,  the  plaintiff  took  this  appeal 

Knox,  for  the  appellant. 

JBrotm,  for  the  respondents. 

Gridley,  J.  (after  stating  the  facts.) — ^The  sole  ques- 
tion presented  for  our  consideration  is,  whether  Olive 
Hall  took,  under  her  fether's  will,  an  estate  for  life,  or 
an  estate-tail,  changed  into  a  fee-simple  by  virtue  of  the 
statute  abolishing  estates  in  tail,  passed  in  1786. 

It  is  undoubtedly  true,  as  a  general  rule,  that,  in  the 
construction  of  wills,  the  intention  of  the  testator,  as 
derived  from  the  whole  instrument,  is  the  governing 
principle  of  interpretation ;  but  this  rule  is  subordinate 
to  another,  which  is,  that  where  words  and  phrases  have 
received  a  fixed  legal  interpretation,  by  repeated  deci- 
sions, such  words  and  phrases,  when  employed  by  a 
testator  in  his  will,  are  to  receive  such  fixed  legal  inter- 
pretation, as  a  long  series  of  decisions  has  attached  to 
them. 

The  rule  in  ShelleifB  Com  has  been  abolished  by  the 
revised  statutes ;  but  as  the  will  in  this  case  took  effect 
before  the  year  1830,  it  is  to  be  construed,  as  the  law 
stood  before  the  enactment  of  those  statutes.  The  sub- 
stance of  the  rule  in  ShelleifB  Com  (1  Co.  104  a)  is,  that 
"  when  the  ancestor,  by  any  gift  or  conveyance,  takes  an 
estate  of  freehold,  and  in  the  same  gift  or  conveyance, 
an  estate  is  limited,  either  mediately  or  immediately,  to 
his  heirs,  in  fee  or  in  tail,  the  heirs  are  words  of  limita- 
tion of  the  estate,  and  not  words  of  purchase."  A 
similar  definition,  in  substance,  is  gi^en  to  this  rule  by 
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Mr.  Preston,  in  his  elaborate  treatise  on  estates.  (See 
1  Prest.  on  Estates  263,  et  seq) 

By  virtue  of  this  rule,  the  devise  to  Olive  Hall  for  life, 
and  to  the  heirs  of  her  body,  and  to  their  heirs  and 
assigns  for  ever,  would  create  an  estate-tail  in  the  said 
Olive,  which  the  statute  aforesaid  converted  into  a  fee- 
*  A91  1  simple  absolute.  *This  remainder  in  tail  in  the 
J  heirs  of  the  body  of  the  said  Olive,  the  law 
vested  in  Olive  herself,  to  prevent  an  abeyance  of  the 
inheritance,  so  that  both  the  estates  were  vested  in 
the  tenant  for  life.  The  rule  is  equally  applicable  to 
limitations  in  wills,  as  to  conveyances  by  deed,  whenever 
the  limitation  gives  the  legal,  and  not  the  mere  trust  or 
equitable  title.  The  consequence  of  the  application  of 
this  rule  of  construction  to  the  devise  in  question  is, 
that  Olive  Hall,  being  vested  with  an  estate  in  fee-simple 
absolute,  possessed  an  unlimited  power  of  aHenation, 
%nd  the  heirs  of  her  body  could  not  question  the  title 
of  him  to  whom  the  estate  was  conveyed.  "  Heirs  of 
her  body"  being  words  of  limitation  and  not  of  pur- 
chase, have  no  more  power  to  prevent  an  alienation, 
than  the  ordinary  words  in  a  conveyance  to  a  man  and 
his  heirs  have,  to  prevent  a  conveyance  by  a  tenant 
of  the  freehold,  who  is  the  grantee  named  in  the  con- 
veyance. 

It  is  true,  that  there  are  some  exceptions  to  this  rule. 
Tiie  only  one,  however,  to  which  this  case  bears  any 
analogy  is  stated  in  the  following  words  by  Chancellor 
Kent  :  "  Where  the  testator  annexes  words  of  explana- 
tion to  the  word  heirs,  as  to  the  heirs  of  A,,fu>w  limng, 
showing  thereby  that  he  meant  by  the  word  heirs,  a 
mere  descriptio  personarum,  or  specific  designation  of  cer- 
tain individuals ;  or,  where  the  testator  superadds  words 
of  explanation,  or  fresh  words  of  limitation,  and  a  new 
inheritance  is  grafted  upon  the  heirs  to  whom  he  gives 
the  estate."  (2  Kent's  Com.  221.)  In  the  case  under 
consideration,  it  will  be  observed,  tiiat  the  devise  gave  to 
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Olive,  in  terms,  an  estate  for  life,  with  the  inheritance  to 
go  to  the  heirs  of  her  body,  and  to  their  lieirB  and  assigna 
for  ever,  and  the  argument  is,  that  the  superadded  words 
"  and  to  their  heirs  and  assigns  for  ever,"  show  that  the 
testator  intended,  that  the  heirs  of  the  body  of  Olive  Hall 
should  constitute  a  new  stock  of  inheritance. 

In  the  case  of  Schoonmaker  v.  Slieely  (3  Denio  485),  the 
chancellor,  who  delivered  the  prevailing  opinion  in  the 
court  for  the  correction  of  errors,  considered  the  eflFect  of 
a  phrase  precisely  similar.  The  habendvm  clause  of  the 
devise  in  that  case  was  as  follows :  "  To  have  and  to  hold 
the  said  described  lots,  *&c.,  unto  my  said  son  -  ^ 
Benjamin,  during  his  natural  life,  and  after  his  '- 
decease,  to  his  heirs,  and  to  their  heirs  and  assigns  for 
ever."  It  will  be  perceived,  that  the  only  difference 
between  that  case  and  the  one  before  the  court  is,  that 
in  the  former,  the  first  limitation,  after  the  devise  to  a 
tenant  for  Life,  was  to  his  heirs  generally,  instead  of 
being  to  the  heirs  of  his  body.  In  that  case,  the  chan- 
cellor, after  a  full  consideration  of  the  question,  comes  to 
the  conclusion,  that  the  superadded  words  are  not  such  * 
as  to  take  the  devise  out  of  the  rule  established  in 
SheUei/s  Case.  In  BrarU  v.  Gdston  (2  Johns.  Gas.  384),  the 
language  of  the  devise  was  in  every  material  respect  like 
that  in  the  present  case ;  and  the  principle  of  Shdley*8 
Case  was  held  to  control  the  construction  of  the  words  in . 
that  case.  So  too,  the  same  principle  was  established  in 
the  case  of  Barlow  v.  Barlow  (2  N.  Y.  386),  where  the 
language  of  the  will  was  substantially  like  that  in  the 
case  under  consideration.  We  see,  therefore,  no  reason 
for  departing  from  a  principle  so  often  decided  and  so 
perfectly  settled  in  our  courts.  The  judgment  should  be 
affirmed. 

Judgment  affirmed. 
6  N.  Y.— 27  401 
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Lynch  and  wife  v.  Livinqston. 
Admovjledgrnml  of  deed. — j^atute  of  Uses. 

Oertifyiiig  to  the  signature  and  anthoritj  of  a  commifnoner  of  deeds,  If  a 

ministerial  act,  which  the  coiinty  derk  may  perform  by  deputy. 
Taking  the  acknowledgment  of  a  deed  is  not  a  judicial  act ;  the  comaia* 

ii<mer  is  not  disqualified,  though  related  to  one  of  the  parties. 
Hie  words,  "  remise,  release  and  quit-claim,"  accompanied  with  a  pecimi* 

ary  consideration,  are  effectual  as  words  of  bargain  and  sale,  under  tiie 

statute  of  uses. 
Lynch  v.  Livingston,  8  Barb.  468,  affirmed. 

*  Aoq  1  *A.PPEAL  from  the  general  term  of  the  Su- 
^  preme  Court,  in  the  first  district,  where  a  judg- 
ment had  been  entered  in  favor  of  the  defendant,  upon 
a  verdict  taken  at  the  circuit,  subject  to  the  opinion  of 
the  court,  upon  a  case  made.  (Reported  below,  8  Barb. 
468.) 

This  was  an  ejectment  for  one  undivided  twenty- 
fourth  part  of  a  lot  of  ground  in  the  city  of  New  York, 
which  the  plaintiff  claimed  in  fee,  in  right  of  Mra 
Lynch. 

Joanna  Livingston,  the  wife  of  Peter  R.  Livingston, 
the  defendant,  was  seised  of  the  premises  in  question  at 
the  time  of  her  marriage ;  she  died  in  1829,  never  hav- 
ing had  any  children.  Janette  M.  Lynch,  one  of  the 
plainti£&,  was  a  niece  of  Joanna  Livingston,  and  one  of 
her  heirs-at-law. 

On  the  16th  March  1825,  Peter  R.  Livingston  and 
Joanna,  his  wife,  by  a  deed  of  that  date,  reciting  that  it 
was  the  wish  of  the  said  Joanna  Livingston  to  vest  the 
fee-simple  of  her  real  estate  in  her  husband,  the  said 
Peter  R.  Livingston,  "remised,  released  and  quit* 
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claimed"  the  premises,  and  all  the  other  estate  of  the 
said  Joanna, ''  in  consideration  of  the  sum  of  one  dollar, 
to  them  in  hand  paid/'  unto  Robert  James  livingston 
in  fee. 

This  deed  was  acknowledged  on  the  18th  March  1826, 
brfore  Francis  A.  Livingston,  a  commissioner,  who  it 
was  admitted,  was  a  nephew  of  the  said  Peter  R.  Liv- 
ingston and  of  Robert  James  Livingston,  the  grantee, 
and  an  heir  presumptive  to  both  of  them ;  neither  of 
them  then  having  issue. 

On  the  same  16th  March  1825,  Robert  James  Living* 
ston  reconveyed  the  premises  embraced  in  the  former 
deed,  to  Peter  R.  Livingston  in  fee.  This  deed  was  also 
acknowledged,  on  the  18th,  before  the  said  Francis  A. 
Livingston. 

The  original  deeds  having  been  destroyed  by  a  fire  in 
the  dwelling-house  of  the  said  Peter  R.  Livingston,  on 
the  trial,  before  Babculo,  J.,  the  defendant  offered  in 
evidence  transcripts  of  the  record  thereof,  which  were 
made  on  the  certificate  of  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county  of  Dutchess,  bearing  date  the 
21st  March  1825,  under  his  seal  of  office,  subscribed 
"Jacob  Van  Ness,  clerk,  by  John  J.  Pells,  d^uty-clerk," 
and  stating  that  Francis  A.  Livingston,  before  whom  the 
annexed  deed  was  acknowledged,  was  at  the  time  when 
the  acknowledgment  was  taken,  a  commissioner  for  the 
said  county  of  Dutchess^  duly  commissioned  and  sworn, 
<&c.,  and  that  he  was  acquaiQted  with  the  handwriting 
of  the  said  Francis  A.  Livingston,  and  verily  believed 
the  signature  subscribed  to  the  acknowledgment  was  in 
his  proper  handwriting. 

The  plaintiffs'  coimsel  objected  to  the  admission  in 
evidence  of  these  transcripts :  1.  On  the  ground  that  the 
deeds  were  not  properly  acknowledged  to  entitle  them  to 
be  admitted  to  record.  2.  That  iie  acknowledgments 
were  not  duly  certified  by  the  county  clerk.  He  also 
insisted  that  the  deed  from  Peter  R.  Livingston  and  wife 
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to  Robert  James  Livingston  W£^  a  mere  release  to  a  party 
not  in  possession,  and  did  not  operate  as  a  deed  of 
bargain  and  sale.  The  circuit  judge  sustained  each 
of  these  objections,  and  directed  a  verdict  in  favor  of  the 
plaintiffs,  subject  to  the  opinion  of  the  supreme  courts 
upon  ^  case  to  be  made. 

The  court,  at  general  term,  gave  judgment  for  the  de- 
fendant, upon  the  case  made;  whereupon,  the  plaintiflBi 
took  this  appeal. 


Eaaings,  for  the  appellants. 
Slosaorij  for  the  respondent. 
*  A^n  1      *Wellbs,  J. — ^Three  questions  are  presented 


'430] 


upon  the  appeal  for  the  decision  of  this  court. 


I.  It  is  contended  by  the  counsel  for  the  appellants, 
that  "  the  transcript  from  the  office  of  the  register  of 
deeds  of  the  city  and  county  of  New  York,  of  the  deeds 
from  Peter  R.  Livingston  and  wife  to  Robert  J.  Living- 
ston, and  from  the  latter  to  said  Peter  R.,  were  not 
admissible  to  prove  the  originals,  because  said  deeds 
*  A^i  1  *^®^®  ^^*  ^^^y  attested  to  authorize  said  register 

^^^  J  to  record  them." 

The  deeds  in  question  were  acknowledged  on  the  18th 
day  of  March  1825,  before  Francis  A.  Livingston,  who  de- 
scribes himself  in  the  certificates  of  acknowledgment,  as 
"a  commissioner  constituted  by  law  to  take  the  acknow- 
ledgments of  deeds,  &c."  To  each  of  these  certificates 
of  acknowledgment  was  subjoined,  certificates  under  the 
seal  of  the  court  of  common  pleas  of  the  county  of 
Dutchess,  bearing  date  the  21st  March  1825,  subscribed 
"Jacob  Van  Ness,  clerk,  by  John  J.  Pells,  deputy-clerk," 
stating  "that  Francis  A.  Livingston,  Esquire,  before 
whom  the  annexed  deed,  or  instrument  in  writing,  was 
acknowledged,  was,  on  the  day  when  the  said  acknow- 
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ledgment  was  made,  a  ccymmimoner  for  said  county  of 
IhUchess,  and  duly  commissioned  and  sworn,  and  as  such 
commissioner  duly  authorized  by  the  laws  of  said  state 
to  tak^  the  proof  and  acknowledgment  of  deeds  and 
other  instruments  in  writing,  and  that  I  am  acquainted 
with  the  handwriting  of  the  said  Francis  A.  Livingston, 
and  verily  believe  the  signature  'F.  A.  Livingston'  sub- 
scribed to  the  said  acknowledgment,  is  the  proper  hand- 
writing of  said  Francis  A.  Livingston." 

It  is  contended  on  behalf  of  the  appellants,  that  the 
certificates  of  acknowledgment  before  the  commissioner, 
should  have  been  authenticated  by  certificates  under  the 
hand,  as  well  as  the  official  seal  of  the  clerk  of  the  county 
of  Dutchess,  in  order  to  authorize  the  register  of  the  city 
and  county  of  New  York  to  record  the  deeds ;  and  that 
it  was  not  competent  for  the  deputy-clerk  to  make  such 
last-mentioned  certificates.  The  statute  under  which 
those  certificates  were  made,  declares  it  unlawful  for  the 
secretary  of  state,  and  clerks  of  counties,  to  record  or 
register  any  deed,  &c.,  the  proof  or  acknowledgment 
whereof  shall  have  been  taken  before  a  judge  of  any  court 
of  common  pleas,  or  a  commissioner  to  be  appointed, 
Ac,  who,  at  the  time  of  taking  such  proof  or  acknow- 
ledgment, shall  reside  out  of  the  county  in  which  such 
deed,  &c.,  is  required  to  be  recorded,  &c.,  unless  there 
shall  be  subjoined  to  the  certificate  of  such  proof  or 
acknowledgment,  *"a  certificate  under  the  hand  _  ^  .09 
and  ofpxAol  seal  of  the  derk  of  the  county  in  which  ^ 
the  said  judge  or  commissioner  shall  reside,  that  the  said 
judge  or  commissioner  was,  at  the  time  of  taking  the 
said  proof  or  acknowledgment,  duly  authorized  to  take 
the  same,  and  that  he  is  acquainted  with  the  handwriting 
of  the  said  judge  or  commissioner,  and  verily  believes 
the  signature  to  the  said  certificate  of  the  proof  or 
acknowledgment,  to  be  his  proper  handwriting,"  &c. 
(Laws  of  1818,  c.  55,  §  5.) 

The  point,  in  this  particular  connection,  is,  whether 
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the  requirement  of  the  statute  may  be  satisfied  by  a 
certificate  made  by  the  deputy  of  the  county  clerk; 
and  this  depends  upon  the  question,  whether  the  act  of 
making  the  certificate  was  judicial  or  ministerial.  We 
think,  it  was  purely  ministerial,  and  might  well  be  done 
by  the  deputy  in  the  name  of  the  clerk.  In  the  present 
case,  the  certificate  was,  in  judgment  of  law,  made  by 
the  clerk,  as  every  other  official  act  is  done  by  him, 
when  the  deputy  actually  transacts  the  business  in  the 
name  of  his  superior.  The  practical  interpretation  of 
this  statute  has  always  been,  as  I  have  understood,  that 
the  evidence  to  the  mind  of  the  clerk,  to  induce  the 
belief  of  the  genuineness  of  the  handwriting  of  the  com- 
missioner, is,  or  may  be,  acquired  from  an  inspection 
and  comparison  of  the  handwriting  of  the  signature  to 
the  certificate,  with  that  of  the  signature  to  the  oath, 
and  office-roll,  subscribed  by  the  same  officer,  which  is 
matter  of  record  with  the  clerk.  It  is  obvious,  that  the 
question  can  be  decided  as  well  by  the  deputy  as  by  the 
clerk,  and  is  emphatically  an  act  which  it  concerns  per- 
sons transacting  business  at  clerk's  offices  to  have  done 
promptly,  without  delay,  and  by  the  person  most  sure  to 
be  found  in  his  place.  This,  it  is  presumed,  was  one  of 
the  principal  objects  of  the  law,  requiring  clerks  of 
counties  to  appoint  deputies.  That  the  deputy  has 
power  to  perform  the  act  in  question  has  been  the  gen- 
erally received  opinion  with  the  legal  profession,  since 
the  passage  of  the  act,  and  such  has  been  its  practical 
construction.  To  hold  otherwise,  would  be  to  disturb 
and  unsettle  a  vast  number  of  titles  within  the  state ; 
*  ^QQ  1  *which  is  a  consideration  entitled  to  much 
^  weight  in  giving  the  act  an  interpretation. 
It  is  also  objected,  that  the  certificates  are  defective,  in 
.not  stating  that  the  person  who  took  the  acknowledg- 
ments was  a  commissioner  to  take  the  acknowledgment  of 
deeds,  Ac,  for  the  county  of  Dutchess;  that  they  only  state 
that  he  was  a  commissioner  for  said  county,  and  as  such 
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was  authorized,  <&c.  The  commissioner  describes  him- 
self, in  his  certificates,  as  '^a  commissioner  constituted 
by  law  to  take  the  acknowledgments  of  deeds,"  &c.;  and 
the  certificate  of  the  county-clerk  states  that  he  was  a 
commissioner  for  the  county  of  Dutchess,  duly  author- 
ized by  the  laws  of  the  state  to  take  the  proof  and 
acknowledgment  of  deeds,  Ac.  Taking  the  two  certifi- 
cates together,  we  think  there  was  a  substantial  compli- 
ance with  the  law  in  this  respect. 

It  is  further  contended,  that  the  certificates  from  the 
county-clerk's  office  fail  to  comply  with  the  statute,  in 
not  stating  that  the  commissioner  was,  aJt  the  time  of 
taking  (he  acknowledgments,  dvly  cmthorized  to  take  the  same, 
&c.  The  certificates  show,  that  the  commissioner  was 
authorized,  at  the  time,  to  take  the  proof  and  acknowl- 
edgment of  deeds,  <&c.,  and  that  he  was  a  commissioner 
for  Dutchess  county,  duly  commissioned  and  sworn. 
This  was  clearly  primd  facie  evidence,  that  he  had  power 
to  take  the  acknowledgments  of  the  particular  deeds  in 
question ;  and  if  he  had  removed  from  the  county,  was 
insane,  or  under  impeachment,  or,  for  any  other  reason, 
incompetent  to  act,  as  suggested  by  the  appellant's 
counsel,  it  was  incumbent  on  him  to  prove  it  on  the 
trial.    We  think,  there  is  nothing  in  the  objection. 

II.  The  second  question  is,  whether  the  commissioner, 
F.  A.  Livingston,  was  incompetent  to  act  in  this  case,  by 
reason  of  his  relationship  to  the  grantees  in  the  deeds  of 
which  he  took  the  acknowledgments,  and  of  his  being 
their  presumptive  heir-at-law.  There  is  no  doubt,  that 
the  commissioner  was  so  related  to  the  parties  to  the 
deeds  as  to  disqualify  him  from  acting  as  a  judge  or 
juror  in  a  case  upon  trial,  where  they  were  parties.  The 
statute  (2  R.  S.  275,  §  2)  has  been  held  to  be  declaratory 
of  *what  the  law  on  this  subject  has  always 
been.  {OaJdey  v.  AspinwaU,  3  N.  Y.  547.)  But  ^  *  ^^ 
we  think,  the  act  of  taking  and  certifying  the  acknowl- 
edgments, involved  the  discharge  of  no  judicial  duty. 
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Neither  the  statute  referred  to,  nor  the  common-law  rule 
on  the  subject,  applies  to  acts  merely  ministerial,  as  we 
think  was  the  character  of  the  act  of  taking  and  certify- 
ing the  acknowledgment  of  a  deed.  If  this  be  so,  it 
disposes  of  the  question. 

III.  The  only  remaining  question  for  consideration  is, 
upon  the  effect  of  the  deed  from  Peter  B.  Livingston  and 
Joanna,  his  wife,  to  R.  J.  Livingston,  which  the  appd- 
lants'  counsel  contends  was  inoperative  and  void,  for 
want  of  sufficient  and  apt  words  to  pass  the  title  of  the 
grantors.  This  deed  recites  that  the  parties  of  the  jfirst 
part  are  seised,  in  right  of  the  said  Joanna,  of  the 
premises,  and  that  it  is  her  wish  and  desire  to  vest  the 
fee-simple  thereof  in  her  husband,  the  said  Peter  R. 
Livingston.  It  then  proceeds  to  witness  "that  the 
parties  of  the  first  part,  for  and  in  consideration  of  the 
purposes  above  expressed,  and  that  the  said  Robert 
James  Livingston  shall  and  may  reconvey  the  premises 
hereinafter  set  forth  to  the  said  Peter  R.  Livingston,  in 
fee-simple,  and  also  for  and  in  consideration  of  the  sum 
of  one  dollar,  lawful  money  of  the  United  States  of 
America,  to  them  in  hand  paid,"  &c.,  ^'have  remised,  re- 
leased and  quU-claimed,  and  by  these  presents,  do  reTmse, 
release  and  quU-daim  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  for  ever,  aH,"  &c. 
This  was  a  good  and  valid  deed  of  bargain  and  sale ; 
the  pecuniary  consideration  was  adequate  to  uphold  it 
as  such,  and  the  words  "  remise,  release  and  quit-claim," 
were  sufficient  to  raise  a  use  in  favor  of  Robert  J. 
Livingston,  the  bargainee,  which  use  the  statute  of  uses 
transferred  into  possession.  {Jackson  v.  Fish,  10  Johns. 
456;  Jackson  v.  Root,  18  Id.  60,  78.)  The  judgment  of 
the  supreme  court  should  be  affirmed. 
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Stevens  u  Abmstbong  and  another. 
Master  cmd  servant. — Negligent. 

To  render  a  person  responsible  for  the  negligence  of  another,  the  relation  of 
master  and  senrant,  must,  in  fact,  exist  between  them. 

Ai*PEAL  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiff  had  been  affirmed. 

This  was  an  action  on  the  case  to  recover  damages  for 
a  personal  injury  sustained  by  the  plaintiff,  by  the  negli- 
gence of  one  alleged  to  be  the  defendants'  servant,  in 
lowering  a  box  from  an  upper  story  of  their  store,  to  the 
pavement  of  the  side-walk  in  River  street,  a  public  high- 
way, in  the  city  of  Troy,  in  November  1845.  It  was  not 
pretended,  that  any  act  done  by  the  defendants  person- 
ally contributed  to  the  injury. 

*It  appeared  on  the  trial,  before  Habris,  J.,     ^ 
that  at  the  time  the  plaintiff  received  the  injury  ^ 
complained  oi^  the  defendants  were  merchants  in  the 
city  of  Troy,  occupying  a  store  on  River  street    That^ 
on  that  day,  one  of  the  cl^ks  of  Messrs.  E.  &  D.  B.  Plum 
came  to  the  defendants'  store,  and  wished  to  purchase  a 
box,  described,  and  on  being  told  by  the  defendants  that 
they  did  not  think  *they  had  any,  he  requested  -  ^ 
permission  to  go  up  to  the  upper  loft  or  story  of  ^ 
the  store,  and  ascertain  if  there  was  any  which  would 
suit  him.    Permission  being  given,  the  clerk  went  up 
and  found  a  box  which  suited  him,  and  on  returning,  so 
reported  to  the  defendants,  and  then  purchased  and  paid 
for  it,  and  told  them  that  he  would  send  ihdr  (the  Plums') 
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porter  for  it,  which  he  did.  The  porter  came,  and  went 
up  into  the  loft  of  the  defendants'  store,  where  the  box 
was,  to  get  it,  and  then  hallooed  to  hoist  the  fall,  which 
was  on  the  outside  and  in  front  of  the  store.  Upon 
which,  one  Mahony,  being  present,  took  hold  and  hoisted 
it  up ;  the  porter  took  the  hooks  and  hooked  to  the  box 
by  the  ends,  and  called  to  Mahony  to  hoist,  which  he 
did,  and  the  box  swung  out ;  he  then  called  to  Mahony 
to  lower,  and  shut  the  door,  when  the  box  came  out 
While  Mahony  had  hold  of  the  rope,  the  box  struck 
against  the  middle  roller,  which  knocked  it  out  of  the 
hooks,  and  it  fell.  Just  at  this  time,  the  plaintiff  was 
passing  on  the  side- walk,  and  stopping  near  the  threshold 
of  the  store  door,  in  that  position,  the  box  in  falling 
struck  him  violently  on  the  head,  doing  him  a  severe 
injury. 

The  evidence  being  closed,  the  counsel  for  the  defend- 
ants insisted,  that  they  were  not  answerable  for  the 
iiyury,  on  the  ground,  that  neither  Mahony,  nor  the 
porter,  was,  at  the  time,  in  the  employ  or  under  the 
direction  of  the  defendants,  and  that  they  were  neither 
present  nor  acting  in  the  matter;  and  requested  the 
judge  to  charge  the  jury,  that  inasmuch  as  there  was  no 
proof  to  show  that  the  defendants  gave  directions  to 
lower  the  box  by  the  fieJl,  or  in  any  other  manner,  nor 
that  either  of  the  persons  engaged  in  lowering  the  box 
was  in  the  defendants'  employ,  or  acted  with  the  knowl- 
edge or  consent  or  under  the  direction  of  the  defendants, 
there  was  no  evidence  of  negligence  on  their  part,  to 
charge  them  with  the  consequences  of  the  iigury,  and 
that  it  was  not  incumbent  on  them  to  prove  that  they 
exercised  care,  until  negligence  or  carelessness  should  be 
proved.  The  judge  refused  so  to  charge,  to  which  an 
exception  was  taken. 

The  judge  charged  the  jury,  that,  to  entitle  the  plain- 
*  iLdi  1  ^^^  recover,  *they  must  be  satisfied,  that  there 
-^  was,  under  the  circumstances  of  the  case,  a  want 
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of  proper  care  in  letting  down  the  box,  in  the  manner  it 
was  proved  to  have  been  done,  and  also  that  the  defend- 
ants were  chargeable  with  such  carelessness ;  that  both 
were  questions  of  fact  for  the  jury  to  determine ;  that  if 
satisfied  that  the  iigury  had  been  occasioned  through  a 
want  of  proper  care,  the  next  question  would  be,  whether 
the  defendants  were  chargeable ;  and  in  respect  to  that 
question,  if  they  should  find  from  the  evidence,  that  the 
porter  went  into  the  lofl  of  the  store  to  get  down  the  box, 
with  the  knowledge  or  perrmmon  of  the  defendants^  he  so 
fjBx  became  their  agent  and  servant,  while  engaged  in 
that  business,  as  to  render  them  liable  for  the  conse- 
quences of  his  carelessness.  To  which  the  defendants 
excepted. 

Under  this  instruction,  there  was  a  verdict  in  favor  of 
the  plaintiff;  and  the  judgment  entered  thereon  having 
been  affirmed  at  general  term,  the  defendants  took  this 
appeal 

jSW,  for  the  appellants. 

Hurdf  for  thie  respondent 

Jewett,  J.  (after  stating  the  pleadings  and  the  facts 
of  the  case.) — ^There  is  no  question,  but  that  the  party 
who  actually  did  the  injury  complained  of,  was  the 
porter;  and  unless  the  relation  of  master  and  servant 
existed  between  him  and  the  defendants,  at  the  time,  the 
act  of  the  former,  however  careless,  could  not  create  any 
liability  in  the  latter.  The  correctness  of  this  principle 
was  apparently  recognised  by  the  judge  in  his  charge  to 
the  jury ;  for  he  stated  to  them  what  facts,  if  found  from 
the  evidence,  would,  for  the  time  being,  constitute  tiiat 
relation  between  the  defendants  and  the  porter,  and  the 
consequences  which  would  l^ally  follow ;  and  the  ma- 
terial question  to  be  determined,  is,  whether  the  judge 
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did  or  not  err,  in  charging  the  jury,  on  that  point,  as 
matter  of  law,  that  if  the  defendants  knew  that  the  porter ' 
went,  or  permitted  him  to  go,  into  the  loft  of  their  store, 
to  get  the  box  down,  it  would  constitute  him  their  agent 
and  servant,  while  so  engaged,  so  far  as  to  render  them 
liable  for  the  consequences  of  his  carelessness  in  getting 
the  box  down. 

The  defendants  had  sold  to  the  Messrs.  Plum  the  box 
in  question,  in  the  loft,  to  be  sent  for  and  removed  by 
their  porter  from  the  loft  for  them.  The  defendants 
were  under  no  obligation,  under  the  circumstances,  to 
lower  the  box  from  the  loft  to  the  street,  for  the  pur- 
chasers ;  nor  is  there  any  evidence  that  they  assumed  to 
do  it.  They  knew  that  the  porter  of  Plum  had  come  to 
take  the  box  away,  and  consented  that  he  might  go  into 
*  AA9  1  **^®  ^^^  ^^  their  store,  where  it  was,  to  enable 
■'  him  to  discharge  his  duty  to  his  employers  in 
that  respect  The  defendants  did  not  employ  the  porter 
to  do  the  act,  in  point  of  fact,  nor  did  he  assume  to  act 
as  their  agent  or  servant,  in  that  respect,  but  as  the 
servant  of  Plum,  in  whose  service,  in  fact  and  in  law,  he 
was.  The  defendants  could  not  be  rendered  liable  for 
the  negligent  acts  of  the  porter,  by  virtue  of  the  princi- 
ples applicable  to  the  relation  of  master  and  servant, 
unless  that  relation,  in  fact,  subsisted.  Knowing  and 
permitting  the  porter  to  go  into  the  loft  to  get  the  box, 
being,  in  fact,  at  the  time,  the  servant  of  Plum,  and 
actually  acting  in  his  employment,  did  not  constitute 
the  porter,  in  any  degree,  the  agent  or  servant  of  the 
defendants,  while  engaged  in  removing  the  box.  The 
relation  of  master  and  servant  cannot  be  created,  but  by 
contract,  express  or  implied,  between  the  master  and 
servant 

The  defendant,  therefore,  without  evidence  of  such 
relation  subsisting  between  them  and  the  porter,  could 
not,  upon  any  principle,  be  rendered  liable  for  the  con- 
sequences of  his  negligent  acts  while  so  engaged.    In 
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that  respect,  I  think  it  quite  clear,  that  the  judge  erred 
in  his  charge  to  the  jury ;  and  I  also  think,  that  the 
exception  to  his  refusal  to  charge  as  requested  was  well 
taken;  the  proposition  requested  to  be  charged  was 
obviously  correct.  {Laugher  v.  Pointer ^  5  B.  &  C.  547; 
Qiwrman  v.  Bumetty  6  Mees.  A  Welsh.  499 ;  MiUigan  v. 
Wedge,  12  Ad.  &  E.  737;  Story's  Agency,  §§452, 453, 456; 
Rapaon  v.  Cubitty  9  Mees.  &  Welsh.  710 ;  Sprovi  v.  Hernr 
mingwayy  14  Pick.  1 ;  Reeve's  Dom.  Rel.  310.) 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  awarded, 

Watson,  J.,  dissented 
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McMahon  and  wife  u  Habbison. 
Appeal  from  mrrogaUfa  decree. — Competency  of  admmiitrator. 

Hie  dedrion  of  a  tttrrogate  on  the  question  of  the  competency  of  a  person  to 
dischai^  the  duties  of  administrator,  is  subject  to  reriew,  on  appeaL 

That  one  who  i4>plies  for  administration  is  a  professional  gambler,  is  suffi- 
cient eridence  of  improTidenoe  to  ezclnde  him,  nnder  the  statute.  (S  B.  8. 
T5,  {  3«0 

Harrison  9^  McMahon,  10  Barb.  659,  affirmed. 

Appeal  firom  the  general  term  of  the  Supreme  Courts 
in  the  first  district,  where  a  decree  of  the  surrogate  of 
the  county  of  New  York,  granting  letters  of  adminis- 
tration upon  the  estate  of  Buth  S.  Rathbone,  deceased, 
with  the  will  annexed,  to  Samuel  C.  Harrison,  a  son 
of  the  testatrix,  had  been  reversed.  (Reported  below, 
10  Barb.  659;  and  before  the  surrogate,  1  Bradt  283.) 

Samuel  C.  Harrison,  a  son  of  Ruth  S.  Rathbone,  de- 
ceased, applied  to  the  surrogate  of  the  county  of  New 
York,  for  letters  of  administration  upon  her  estate,  with 
the  will  annexed.  The  application  was  opposed  by  Dennis 
McMahon  and  wife,  who  were  interested  in  the  estate  as 
creditors;  the  wife  being  also  a  legatee  named  in  the  wiU. 
The  objection  was,  that  the  applicant  was  incompetent, 
by  reason  of  improvidence — ^he  being  a  professional 
gambler.  The  evidence  in  support  of  the  objection  con- 
sisted of  a  letter,  written  by  the  applicant  to  his  mother, 
from  Santa  Fe,  in  New  Mexico,  dated  the  9th  November 
1848,  the  substance  of  which  is  stated  in  the  opinion. 
An  application  to  the  surrogate,  to  examine  Harrison,  in 
support  of  the  objection,  was  denied. 

The  surrogate  overruled  the  objection  and  granted 
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letters  of  admiiiistration  to  Harrison ;  but  the  decree  was 
reversed  by  the  supreme  courts  whereupon^  Harrisosx 
took  this  appeal. 

Malhefws,  for  the  appellant. 
SiU,  for  the  respondents. 

♦Johnson,  J. — 'This  case  depends  upon  the  -  ^  '^ 
construction  of  the  statute.  (2  R.  S.  75,  §  32.)  ^  ' 
It  reads  as  follows:  ''No  letters  of  administration  shall 
be  granted  to  a  person  convicted  of  an  infamous  crime ; 
nor  to  any  one  incapable  by  law  of  making  a  contract ; 
nor  to  a  person  who  is  not  a  citizen  of  the  United  States 
(unless  such  person  resides  within  this  state) ;  nor  to  any 
one  who  is  under  twenty-one  years  of  age ;  nor  to  any 
person  who  shall  be  judged  incompeterUf  by  the  surrogate,  to 
execute  the  dvMes  of  such  trusty  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding ;  nor  to  any  mar-* 
ried  woman ;  but,"  Ac.  The  surrogate  judged  the  appel- 
lant to  be  competent  to  execute  the  duties  of  administra- 
tor, and  ordered  him  to  be  appointed ;  the  supreme  court 
reversed  that  judgment,  holding  the  appellant  to  be 
incompetent,  by  reason  of  improvidence. 

The  first  question  is,  whether  the  determination  of  the 
surrogate  upon  the  question  of  incompetency  is  subject 
to  review.  We  think,  it  is  ;*  for,  otherwise,  his  determi- 
nation, not  only  under  this  section,  and  under  subdivi- 
sipn  5  of  §  3,  page  69,  and  §§  18  to  22  of  2  R.  S.  72,  but 
also  under  §  34  of  chap.  460  of  the  laws  of  1837,  would 
likewise  be  final.  Under  §  104,  2  R.  S.  610,  appeals  from 
the  orders,  decrees  and  sentences  of  surrogates,  are  given, 
in  all  cases,  to  the  court  of  chancery,  except  where  pror 

1  Wbllbs,  J,,  dissented  upon  this  point;  bat  held,  that  the  surrogate 
erred,  in  refusing  leave  to  examine  Harrison'as  a  witness — a  point  not  ncticed 
bj  the  court. 
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vision  had  already  been  made  for  an  appeal  to  the 
circuit  judge,  and  except  upon  orders  concerning  the 
admeasurement  of  dower. 

The  remaining  question  is,  whether  the  surrogate 
rightly  decided,  that  the  appellant  was  not  incompetent, 
by  reason  of  improvidence,  to  be  administrator.  All 
the  evidence  bearing  upon  the  question  was  contained 
in  a  letter  written  by  the  appellant,  in  Santa  Fe,  to  his 
mother,  in  New  York,  and  dated  the  9th  November 
1848.  In  that  letter,  he  says,  "Never  since  I  left  my 
home,  have  I  wronged  any  one,  except  in  gambling;  I 
am  dealing  a  very  large  game ;  I  open  my  bank  with 
$2500  every  night ;  in  the  last  week,  I  have  won  $2700." 
The  appellant's  application  for  letters  of  administration 
*  AAA  1  ^^  ^^^  *mother's  estate,  was  made  on  the  9th  of 

^^  J  July  1850. 

Upon  this  evidence,  it  is  contended,  that  there  is  no 
proof  that  the  appellant  was,  at  the  time  of  his  applica- 
tion, a  profe^ional  gambler.  We  think,  however,  with 
both  the  courts  below,  that  upon  the  evidence,  we  cannot 
but  hold,  that  he  presumptively  continues  the  same 
course  of  life  which  he  was  leading  at  Santa  Fa  We 
are,  therefore,  called  upon  to  consider,  whether  the  fact 
that  a  man  is  a  professional  gambler,  is  presumptive  evi- 
dence of  such  improvidence,  as  unfits  him  for  the  oflBce 
of  administrator  or  executor.  The  inquiry  is  limited  to 
the  question  of  presumption,  for  it  is  not  necessary  to 
say,  whether  or  not  the  evidence  is  conclusive,  as,  in  this 
case,  no  contrary  circumstances  are  disclosed. 

We  coincide  entirely  in  the  views  expressed  by  the 
chancellor,  in  Coope  v.  Lowerre  (1  Barb.  Ch.  45),  that  this 
statute  does  not  at  all  look  at  moral  delinquency,  but 
regards  merely  the  likelihood  of  the  estate  and  eflFects  of 
the  intestate  being  lost  or  squandered  by  an  improvident 
person.  But,  so  regarding  the  statute,  we  should  obsti- 
nately close  our  eyes  against  the  light  of  experience,  if 
we  failed  to  recognise  the  truth,  that  the  pursuit  of  gam- 
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bling  is,  in  a  pecuniary  sense,  the  most  hazardous  of  all 
pursuits.  That  it  naturally  engenders  habits  of  reckless- 
ness and  extravagance ;  that,  whether,  for  the  time,  suc- 
cessful or  unsuccessful,  it  has  but  one  common  issue,  and 
that,  utter  ruin.  We  think,  therefore,  that  the  fact  of  a 
being  a  gambler,  is  prijnd  fade  evidence  of  such  improv- 
idence as  rendered  him  incompetent  to  be  an  adminis- 
trator ;  and  that  the  facts  shown  in  this  case,  relating  to 
the  appellant's  success  in  thai  pursuit,  are  not  sufficient 
to  rebut  the  presumption  of  incompetence.  The  judg- 
ment of  the  supreme  court  must  be  affirmed 

.  Judgment  affirmed.' 

*  Ai  to  what  amounts  to  SmproTidenoe,  nnder  the  statate,  Bee  Emenon  «« 
Bowers,  14  K.  T.  449  ;  Coggshall  v.  Green,  9  Hnn  471, 
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Mead  v.  Yore. 
SatirfacHon  cf  riwriffoffe. 

A  mortgage,  alter  being  onoe  paid,  cannot  be  kept  aliTe,  bj  a  parol 
ment,  aa  a  security  for  a  new  liability  incurred  for  die  mortgagor,  as  against 
die  latter's  sabseqnont  jndgment-crodHors. 

Appxal  from  the  general  term  of  the  Supreme  Court, 
in  the  sixth  district,  where  a  decree  in  equity,  made  at 
special  term,  dismissing  the  plaintiff's  bill,  had  been 
reversed.  ^ 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  for  a  decree  for  tlie  cancellation  of  a  mort- 
gage, given  by  Smith  and  wife  to  one  Snow,  and  by 
him  assigned  to  York,  the  defendant. 

The  mortgage  in  question  was  given  by  Smith  and 
wife  to  Snow,  on  the  16th  May  1827,  upon  a  village  lot, 
in  Norwich,  Chenango  county,  to  secure  the  payment  of 
$1000,  a  part  of  the  purchase-money  thereof  It  was 
duly  acknowledged,  and  recorded  on  the  same  day. 

In  March  1837,  the  principal,  and  a  small  amount  of 
interest  being  unpaid,  York,  the  defendant,  indoilsed 
Smith's  note  to  W.  C.  Wait,  for  $1000,  to  enable  Smith 
to  raise  money  to  take  up  the  mortgage,  with  the  under- 
standing that  the  mortgage  should  be  assigned  to  York, 
as  an  indemnity  for  his  indorsement.  This  was  effected; 
the  assignment  being  in  terms  absolute,  and  purporting 
to  be  in  consideration  of  the  full  amount  of  the  mort- 
gage-debt, paid  by  the  assignee.  A  year  or  two  after- 
wards. Smith  paid  the  note  to  Wait. 

After  this,  the  defendant  continued  to  indorse  for 
Smith,  but  never  to  an  amount  exceeding  the  mortgage, 
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with  a  verbal  understanding  that  he  should  hold  the 
mortgage  as  a  security  for  the  liabilities  thus  assumed. 
There  were  times,  prior  to  the  last  indorsement  for 
Smith's  accommodation,  when  York  was  under  no 
responsibilities  for  him. 

♦At  the  time  when  York  made  his  last  _  ^  ^^ 
indorsement  for  Smith's  accommodation,  the  '- 
parties  reckoned  up  the  amount  of  the  outstanding 
indorsements,  to  ascertain  that  the  aggregate  did  not 
exceed  the  amount  of  the  mortgage.  Smith  failed  in 
1841,  and  in  that  year  and  1842,  the  defendant  paid  the 
amount  of  his  indorsements  to  an  amount  exceeding 
the  mortgage. 

In  May  1841,  after  the  last  of  York's  indorsements, 
the  Albany  City  Bank  recovered  a  judgment  against 
Smith ;  and  in  October  following,  the  mortgaged  prem- 
ises were  sold  by  the  sheriff,  under  an  execution  issued 
on  that  judgment;  and  the  purchaser,  in  February 
1843,  assigned  his  certificate  to  the  plaintiff,  to  whom 
the  sheriff  duly  conveyed  the  premises  by  deed.  After 
a  refusal  to  discharge  tiie  mortgage,  this  bill  was  filed. 

The  cause  came  on  to  be  heard  at  special  term,  before 
Mason,  J.,  when  a  decjee  was  made  dismissing  the 
plaintiff's  bill,  with  costs.  On  a  rehearing,  at  general 
term,  that  decree  was  reversed,  and  a  decree  was  made 
in  accordance  with  the  prayer  of  the  bill ;  Shanklanb, 
J.,  delivering  the  following  opinion : 

''The  bond  and  mortgage,  which  forms  the  subject- 
matter  of  this  litigation,  was  executed  by  Smith  and 
wife,  to  secure  to  Snow  the  payment  of  $1000,  due 
and  owing  *to  the  mortgagee.  The  object  of  the  -  ^  ^^ 
parties  was  to  secure  the  payment  of  that  specific  *- 
debt;  future  advances,  or  indorsements  or  liabilities,  to 
be  made  or  incurred  by  the  mortgagee,  or  any  other 
person,  for  the  mortgagor,  were  not  within  the  contem- 
plation of  the  parties,  at  that  time;  the  pleadings  and 
proofs  all  concur  on  this  point    In  March  1837,  Snow 
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assigned  the  bond  and  mortgage  to  the  defendant,  York^ 
with  the  assent,  and  at  the  request  of  Smith,  the  mort- 
gagor; and  it  is  in  relation,  to  the  true  consideration 
j^nd  agreement  in  respect  to  this  assignment)  that  the 
parties  differ.  The  plaintiff  contends,  that  the  mortgage 
was  assigned  to  secure  York  against  his  liability  for 
indorsing  the  Wait  note,  the  proceeds  of  which  were 
paid  to  Snow,  and  for  no  other  purpose.  The  defendant 
contends,  that  said  assignment  was  made  to  secure  not 
only  his  liability  on  that  note,  but  also  any  other, 
liability  he  might  assume  for  Smith,  of  the  like  char- 
acter. 

"I  do  not  deem  it  important,  to  inquire  how  the  ques- 
tion of  fact  should  be  decided,  in  respect  to  this  agree- 
ment, subsequent  to  the  execution  of  the  mortgaga 
Whether  the  assignment  was  made  to  secure  the  defend- 
ant against  the  payment  of  the  note  to  Wait  only,  or  to 
secure  him  for  other  and  future  liabilities,  by  him  in- 
curred for  Smith,  in  addition  thereto,  cannot,  in  my 
opinion,  vary  the  judgment  we  should  pronounce  in  this 
cause.  The  rule  seems  to  be  well  settled,  that  a  mort- 
gage of  real  estate,  to  secure  future  advances  to  the 
mortgagor,  or  to  indemnify  against  future  Uabilities  to 
be  incurred  for  him,  is  valid,  not  only  as  against  the 
mortgagor,  but  also  against  all  other  persons,  whose 
rights  accrue,  subsequent  in  time  to  the  making  of  the 
advancement,  or  the  assumption  of  the  liability  by  the 
mortgagee,  and  perhaps,  in  some  cases  fix>m  the  date  of 
the  mortgage.  (3  Barb.  Ch.  302;  7  Cranch  34;  2  Johns. 
Ch.  283 ;  2  Gowen  246 ;  2  Sandf.  Ch.  78,  and  cases  there 
cited.)  It  seems  to  be  equally  well  settled,  that  the  true 
object  of  the  parties  in  respect  to  the  debts  or  liabilities 
which  the  mortgage  is  intwided  to  secure,  may  be  de- 
mo;n6trated  by  parol  evidence,  if  it  is  not  expressed  in 
the  mortgage  itself. 

"  But  I  am  untile  to  find  it  anywhere  aflirmed  aa 
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law,  that  where  the  original  object  for  *which  ^ 
the  mortgage  was  given,  has  been  fully  accom-  *■ 
plished  and  satisfied,  it  can  be  revived  or  kept  on  foot, 
by  a  parol  agreement,  subsequent  to  its  creation,  for 
other  objects  than  those  agreed  upon  at  the  time  of 
its  execution.  It  would  be  contrary  to  the  first  prin* 
ciples  applicable  to  the  law  of  mortgages,  so  to  hold. 
The  debt  is  the  principal  thing,  and  the  mortgage  a 
mere  incident;  the  first  is  the  substance,  the  latter,  its 
shadow;  when  the  first  is  destroyed  by  payment,  the 
latter  vanishes ;  it  cannot  become  the  incident  to  another 
principalj  nor  the  shadow  of  another  substance. 

"  In  the  case  Ex  parte  Hooper  (1  Merivale  7),  it  was 
decided  by  Lord  Eldon,  that  the  holder  of  a  mortgage 
for  400i.  could  not,  in  pursuance  of  a  parol  agreement, 
made  long  afterwards^  that  it  should  stand  as  security  for 
a  further  balance  of  AOOL  on  account,  tack  the  last  sum 
to  the  first,  and  hold  the  mortgage  as  a  lien  for  80W.,  as 
against  other  creditors.  In  James  v.  Morey  (2  Cowen 
246),  it  was  held,  that  the  mortgagee  cannot  hold  the 
mortgage  as  security  for  any  claim  which  he  has  against 
the  mortgagor,  beyond  the  sum  specifically  secured  by 
the  mortgage,  when  objections  are  interposed  by  Bond 
fide  judgment-creditors.  In  the  last-mentioned  case,  it 
did  not  appear,  that  there  was  a  contemporaneous  or 
subsequent  agreement  that  the  mortgage  should  stand 
as  security  for  other  demands,  and  in  that  respect  it 
differs  from  the  case  in  hand. 

"As  between  the  mortgagor  and  mortgagee,  it  is  pos- 
sible, the  courts  would  allow  the  parties  to  keep  the 
mortgage  alive,  by  virtue  of  a  subsequent  agreement)  as 
security  for  other  objebts  than  those  contemplated  at  the 
time  of  its  creation ;  but  not  when  the  rights  of  third 
persons  come  in  collision  with  such  arrangement  My 
impression  is,  it  could  not  be  done  in  any  case.  If  the 
agreement  of  the  parties  could,  in  any  case,  be  allowed 
to  revive  a  paid  mortgage,  and  impart  to  it  vitality  as 
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security  for  an  object  not  in  the  contemplation  of  the 
parties  originally,  the  circumstances  of  this  case  give  it 
strong  claim  to  our  regard.  For,  I  have  no  doubt,  that 
Mr.  York  became  security  for  Smith  on  the  several 
notes  mentioned  in  his  answer,  on  the  implied,  if  not 
express,  agreement  with  Smith,  that  the  mortgage 
*  An^  1  *^^uld  stand  as  his  indemnity  against  loss  on 
•^  those  indorsements.  Those  indorsements  were 
made  prior  to  the  rendition  of  the  judgment  in  favor  of 
the  bank,  under  which  the  plaintiff  claims,  although 
Mr.  York  paid  the  money,  or  most  of  it,  after  the  date 
of  that  judgment.  But  understanding  the  rule  of  law 
on  this  subject,  as  above  expressed,  I  must  advise  a 
reversal  of  the  decree  entered  in  this  cause,  and  that  a 
decree  be  entered  in  accordance  with  the  prayer  of  the 
bill,  with  costs. 

A  decree  having  been  entered,  in  accordance  with  this 
opinion,  the  defendant  appealed  to  this  court. 

Cook,  for  the  appellant 

Bexford,  for  the  respondent 

Gridley,  J. — ^The  principle  of  this  case  is  entirely 
covered  by  the  doctrine  established  in  TruacoU  v.  King 
{ante  147),  decided  in  this  court,  at  the  present  term.  It 
appears,  that  the  original  mortgage  was  long  since  paid 
up  and  extinguished,  and  though,  it  is  probable,  that 
the  defendant  relied  on  the  assignment  of  the  mortgage 
to  him  as  security  for  such  indorsements  as  he  should 
make  for  the  mortgagor,  I  do  not  find  evidence  of  any 
explicit  agreement  between  him  and  the  mortgagor,  Smith, 
that,  after  it  was  satisfied,  it  should  be  revived,  and  stand 
as  security  for  such  indorsements.  And  if  there  was  evi- 
dence of  such  an  agreement,  it  would  not  have  the  effect 
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to  revive  the  mortgage,  under  the  decision  in  Ihiscott  v. 
King.    The  judgment  must,  therefore,  be  affirmed. 


Judgment  affirmed*^ 


♦Stephens  v.  Reynolds  and  wife.        [  *  464 
Q)n8tiifutional  Lorn. — Lecae  qf  agritmUwral  lands. 

A  lease  of  agricultural  lands  to  a  son-in-law,  with  an  agreement  to  deyise 
the  lands  to  his  wife,  in  consideration  of  the  lessor  heing  comfortahlj  sup- 
ported, during  life,  is  ralid,  under  the  constitution. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  seventh  district,  where  a  judgment  for  the  de^ 
fendant,  in  a  case  tried  before  the  court,  without  a  jury, 
had  been  affirmed. 

This  was  an  ejectment  to  recover  possession  of  twenty- 
seven  acres  of  land,  in  Steuben  county,  which  the  plain- 
tiff, Mary  Stephens,  claimed  in  fee. 

It  appeared  on  the  trial,  before  Welles,  J.,  that  on  the 
26th  November  1847,  the  plaintiff  was  the  owner  in  fee 
of  the  premises  in  question,  which  were  agricultural 
lands,  in  part  cultivated,  with  a  dwelling-house  thereon, 
in  which  the  defendant  resided  at  the  time  of  the  com- 
mencement of  this  suit  That  on  the  said  26th  Novem- 
ber, an  agreement  was  entered  into  between  the  plaintiff 
of  one  part,  and  the  defendant  and  Hannah,  his  wife, 

>  See  Caiampney  v.  Coope,  81  K.  T.  543$  Hubbell  v.  Blakedee,  71  Ibid. 

ea. 
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of  the  other  part,  under  the  hands  and  seals  of  the 
parties,  and  duly  acknowledged,  whereby  the  plaintiff 
did  "lease,  sell  and  convey"  to  the  defendant,  Samuel 
Reynolds,  "  for  and  during  the  natural  life"  of  the  plain- 
tiff, "  the  whole  and  entire  use  and  benefit  of  all  the  real 
estate"  of  the  said  plaintiff  (describing  it,  including 
*  AP^K  1  *^®  lands  in  question),  "  and  also  the  use  of  all 
J  the  personal  property  and  estate"  of  the  plaintiff 
(except  money,  Ac),  "  to  have  and  to  hold  the  same,  and 
the  use  thereof,  during  the  life  of  the  plaintiff."  And  in 
consideration  of  the  agreement  therein  contained,  and 
of  five  dollars  paid  to  her,  the  plaintiff  covenanted  and 
Hg^eedj  to  devise,  by  ber  will;  the  lands  in  controversy,  to 
the  said  Hannah,  or  to  her  executors,  in  trust  to  convey 
to  said  Hannah,  and  her  heirs  for  ever ;  such  devise  or 
conveyance  to  be  to  the  said  Hannah,  and  to  such  of  her 
children  as  should  be  living  at  the  decease  of  the  said 
Mary,  jointly.  In  consideration  whereof,  and  of  one 
dollar,  the  defendant,  Samuel  Reynolds,  covenanted 
with  the  plaintiff,  that  he  would  remove  on  to  the  daid 
land,  and  comfortably  support,  provide  for  and  take  care 
of  tbe  plaintiff,  during  her  life,  and  that,  in  case  of  sick- 
ness, she  should  be  well  and  faithfully  taken  care  of,  <&a; 
and  that  the  said  Hannah  (the  wife  of  the  defendant 
and  daughter  of  the  plaintiff)  should  take  care  of  the 
plaintiff  and  treat  her  kindly,  as  became  the  relation  of 
parent  and  child.  That  the  defendant,  at  the  date  of  the 
agreement,  and  by  virtue  thereof,  went  into  possession 
of  the  lands  in  question,  and  still  continued  in  pos- 
session. That  the  plaintiff  resided  with,  and  was  sup- 
ported by  the  defendant,  until  November  1848,  when  she 
left  the  premises  (for  what  reason  did  not  appear),  and 
after  demanding  possession,  and  giving  the  defendant 
thirty  days'  notice  to  quit,  commenced  this  action. 

The  learned  judge  decided  tl^t  the  agreement  was 
valid,   and   gave  judgment   far  the   defendant     The 
attorneys  subsequently  entered  into  a  stipulation  ''  that 
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the  plamtiff's  counsel  should  be  considered  as  haying 
duly  excepted  to  the  finding  and  dedsion.*'  The  judge- 
ment having  been  affirmed  at  general  t^rm,  the  plaintiff 
appealed  to  this  court 

*Hammond,  for  the  appellant  [  *  456 

Barnes,  for  the  respondents. 

Gbidlst,  J.-^A  large  part  of  the  manorial  lands  in 
this  state  were  originally  settled  under  leases  in  £^0, 
leases  for  lives,  or  a  long  term  of  years.  In  other  words^ 
the  proprietors,  instead  of  ^selling  their  lands,  -  ^  ^ 
out  and  out,  to  purchasers,  demised  them  to  '■ 
tenants,  for  long  periods  of  time,  reserving  an  annual 
rent,  in  money,  produce  or  services.  Expierience  proved 
that  this  mode  of  settling  the  country  was  prejudicial  to 
the  prosperity  and  interests  of  the  state,  as  a  question  of 
political  economy.  The  proprietors  owning  the  laiidiJ, 
and  the  tenants  having  only  the  usufructuary  interedt^ 
subject  to  be  lost  by  forfeiture,  by  a  non-performance  of 
any  of  the  conditions  of  the  lease,  the  latter  felt  Done 
of  the  pride  of  independent  ownership,  and  no  desire  to 
improve,  by  the  best  mode  of  cultivation,  an  inheritance 
which  was  liable  to  pass  from  them,  or  their  descendants, 
without  a  compensation.  Impressed  with  the  convicstton 
of  this  truth,  tiie  framers  of  the  constitution  of  1846,  by 
a  provision  in  the  fundam^ital  law,  abrogated  these 
tenures,  and  provided  by  the  14th  section  of  the  Islt 
article,  "  that  no  lease  or  grant  of  agricultural  hud,  for 
a  longer  period  than  twelve  years,  thereafter  made,  i^ 
which  should  be  reserved  any  rent  or  service  ofi  any 
kind,  should  be  valid.'* 

The  question  involved  in  this  cause  is,  whether  the 
agreement  between  the  parties  to  this  suit,  bearing  date 
the  26th  day  of  November  1847,  is  a  lease  or  grant 
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Mling  within  the  prohibition  contained  in  this  clause 
of  the  constitution.  The  instrument  in  question  was 
intended  to  embrace  several  distinct  objects,  and  is  yeiy 
unskilfully  and  inartificially  drawn.  It  commences,  by 
declaring  that  Mary  Stephens  does  hereby  '4ease,  seU 
and  convey  to  the  said  Samuel  Reynolds,  for  and  during 
the  natural  life  of  the  said  Mary,  the  whole  and  entire 
use  and  benefit  of  all  the  real  estate  of  the  said  Mary, 
&C.,  and  also  the  use  of  the  personal  property  and  estate 
of  the  said  Mary,  except  such  of  the  said  personal 
property  as  she  shall  dispose  of;  to  have  and  to  hold  the 
same,  and  the  use  thereof,  during  the  life  of  the  said 
Mary  Stephens."  Then  follows  a  covenant  on  the  part 
of  the  said  Mary,  that  she  will,  by  her  last  will  and  tes- 
tament, devise  to  the  said  Hannah  and  her  heirs  in  fee 
for  ever,  all  that  lot  or  parcel  of  land  (describing  it) 
which  the  plaintiflf  seeks  in  this  action  to  recover.  The 
♦  jr o  n  agreenient  then  proceeds  *with  a  covenant  on  the 
^  part  of  the  said  Samuel  Reynolds,  expressed  to 
be  in  consideration  of  the  said  agreement,  and  of  one 
dollar  to  him  in  hand  paid,  to  remove  on  to  the  said 
land  above  mentioned,  and  that,  during  the  natural  life 
of  the  said  Mary,  he  will  comfortably  and  decently  sup- 
port and  provide  for,  and  take  care  of  the  said  Mary, 
and  that,  in  case  of  the  sickness  of  the  said  Mary,  she 
shall  be  well  and  faithfully  taken  care  of  and  attended 
by  a  physician  and  other  necessary  attendants,  and  that 
the  said  Hannah,  the  wife  of  said  Samuel,  and  daughter 
of  said  Mary,  shall  take  care  of  said  Mary  and  treat  her 
kindly,  and  as  becomes  the  relation  of  parent  and  child. 
The  leases  or  grants  of  land  prohibited  by  the  consti- 
tution, were  such  as  were  held  by  the  tenants,  upon  a 
reservation  of  an  annual  or  periodical  rent,  or  service,  to 
be  paid  as  a  compensation  for  the  use  of  the  lands,  in 
contradistinction  from  a  consideration  paid  for  the 
estate  granted.  It  is  still  competent  to  make  a  grant 
for  life  or  lives,  upon  a  given  consideration,  to  be  paid  for 
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the  estate.  This  consideration  may  bo  payable  all  at 
once,  or  by  instalments,  or  in  services,  so  that  it  be  not 
by  way  of  rent  By  the  constitution,  there  must  be  a 
reservation  of  rent  or  service.  A  reservation  is  defined 
to  be,  a  keeping  aside,  or  providing,  as  where  a  man  lets 
or  parts  with  his  land,  but  reserves  or  provides  himself 
a  rent  out  of  it,  for  his  own  livelihood.  (Jacob's  Law 
Diet,  tit  Rent)  And  a  rent  is  said  to  be  a  sum  of  money 
or  other  consideration,  issuing  yearly  out  of  lands  or 
tenements.  (Plowden  132, 138, 141.)  Blackstone  defines 
rent  or  redUus,  as  a  compensation  or  return,  it  being  in 
the  nature  of  an  acknowledgment  given  for  the  posses- 
sion of  some  corporeal  inheritance.  And  it  is  defined  to 
be  a  yearly  profit,  issuing  out  of  lands.  It  must  be  a 
profit;  but  it  is  not  necessary  that  it  should  be  in 
money ;  for  spurs,  capons,  horses,  com  and  other  matters 
are  frequently  rendered  for  rent  This  profit  must  be 
certain^  or  capable  of  being  reduced  to  a  certainty;  it 
must  also  issue  yerrly.  (2  Bl.  Com.  41;  Jacob's  Law 
Die.,  tit  Rent) 

Now,  the  consideration  agreed  to  be  rendered  for  the 
use  of  the  lands  in  question,  though  it  was  to  consist  in 
services,  cannot  be  characterized  as  rent,  or  service  ren- 
dered, ♦within  the  meaning  of  the  constitution.  ^ 
It  was  a  cordmuing  cormderoHon,  and  not  rerU;  it  '- 
was  payable,  not  entirely  for  the  use  of  the  lands;  but, 
in  part,  it  was  in  considesation  of  the  appellant's  agree- 
ment to  devise  the  inheritance  to  the  defendants,  and  in 
part,  for  the  use  of  the  personal  estate.  Again,  the 
agreement  to  take  care  of  the  appellant  and  treat  her 
kindly  as  becomes  the  relation  of  parent  and  child,  is 
certainly  not  in  the  nature  of  rent  The  covenant 
might  be  broken  by  unkind  and  unfilial  treatment,  not- 
withstanding a  supply  for  all  her  physical  wants  were 
provided.  If  rent,  it  could  either  be  distrained  for,  or 
recovered  by  action.  In  this  case,  no  distress  would  lie, 
for  want  of  certainty,  and  great  difficulty  would  exist  in 
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TecJoVering  for  a  breach  of  the  defendant's  covenant  by 
way  of  rent.  It  is  difficult  to  put  a  value,  in  dollars  and 
cents,  upon  the  kindness  and  affectioii  due  from  a 
daughter  to  a  mother ;  and  it  is  impossible  to  say,  how 
large  a  portion  of  the  services  were  intended  as  a  com- 
pensation for  the  use  of  the  piece  of  land  in  suit ;  and 
how  much  for  the  appellant's  agreement  to  devise  the 
inheritance. 

We  are,  therefore,  of  the  opinion,  that  this  agreem^it 
is  not  within  either  the  letter  or  the  spirit  of  the  consti- 
tutional prohibition.  The  services  were  not  reserved  as 
rent,  but  were  to  be  in  consideration  for  the  conveyance 
of  the  estate,  and  for  the  executory  agreement  of  the 
appellant  to  devise  the  farm.  It  was,  from  its  very 
nature,  a  continuing  consideration,  and  perhaps,  for  the 
non-performance  of  the  conditions — ^by  neglecting  to 
take  proper  care  of  the  appellant,  or  by  unkind  and 
unfilial  treatment — she  might  sustain  an  action  to  re- 
cover back  the  land ;  but  upon  this  point  we  do  not 
intend  to  express  an  opinion. 

It  is  apparent  from  the  written  instrument,  that  it 
was  one  in  which  the  interests  of  the  respondent  were 
more  cared  for,  than  those  of  the  appellant.  But  if 
entered  into  with  a  ftiU  knowledge  of  all  its  provisions, 
and  without  the  use  of  any  undue  influence,  we  do  not 
eee  that  the  appellant  has  any  remedy.  The  judgment 
must,  therefore,  be  affirmed. 

*  iiAA  1  *JoHNsoN,  J. — ^Article  I.,  §  14,  of  the  constitu- 
^^^  -I  tion,  provides  as  follows :  "  No  lease  or  grant  of 
agricultural  land,  for  a  longer  period  than  twelve  years, 
hereafter  made,  in  which  shall  be  reserved  any  rent  or 
service  of  any  kind,  shall  be  valid.''  If  we  shall  be  of 
opinion,  that  by  the  instrument  executed  between  the 
plaintiflF  and  the  defendant*  and  his  wife,  bearing  date 
26th  November  1847,  no  rent  or  service  of  any  kind  is 
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reserved,  the  judgment  below  must  be  affirmed,  for  then 
it  does  not  come  within  the  constitutional  prohibition. 

The  instrument  in  question  is  somewhat  singular  in 
its  character.  The  plaintiff  conveys  1;o  the  defendant  all 
her  real  estate,  during  her  life,  and  all  her  personal 
eBtfttCy  except  money  and  such  parts  of  her  personal  es- 
tate  as  she  shall  dispose  of,  for  the  same  period.  The 
plaintiff  then  covenants  that  she  will  devise  to  the 
defendant's  wife,  or  to  her  executors,  in  trust  to  convey 
ta  the  defendanVs  wife,  a  certain  parcel  of  land  of  about 
twenty-seven  acres,  such  devise  or  conveyance  to  be  to 
the  defendanVs  wife  and  her  children  living  at  the 
plaintiff^s  death,  jointly.  The  defendant  covenants  that 
he  will  remove  op  to  the  land,  and  that  during  .the 
plaintiff's  life,  he  will  comfortably  and  decently  support, 
and  provide  for,  and  take  care  of  her,  according  to  her 
condition  in  life ;  that  in  case  of  sickness,  she  shall  be 
well  and  faithfully  taken  care  of,  and  attended  by  a 
physician  and  other  necessary  attendants,  and  that  the 
defendant's  wife  (plaintiff's  daughter)  shall  take  care  of 
the  plaintiff  and  treat  her  kindly,  and  as  becomes  the 
relation  of  parent  and  child. 

The  covenant  needs  only  to  be  looked  at,  to  see  that  it 
does  not  reserve  rent  or  service,  in  the  technical  sense  of 
those  terms,  but  only  imposes  personal  obligations  bind- 
ing on  the  covenantor.  Rent  is  a  certain  yearly  profit 
in  money,  provisions,  chattels  or  labor,  issuing  out  of 
lands  and  tenements,  in  retribution  for  their  use.  (3 
Kent's  Com.  460.)  It  is  a  certain  and  periodical  return. 
The  covenant  in  this  case  is  for  nothing  certain  in 
amount,  nor  periodical  in  time  of  performance. 

We  ought  not,  however,  to  dispose  of  this  case,  with- 
out some  observation  upon  the  shape  in  which  it  is  pre- 
sented.   There  ♦is  no  exception  in  the  case ;  but  _  ^  . 
in  lieu  of  proper  exceptions,  we  are  furnished  '• 
with  a  stipulation  between  the  parties,  that  the  plain- 
tiff's counsel  shall  be  considered  as  having  duly  excepted 
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to  the  finding  and  decision  of  the  judge.  The  cause  was 
tried  before  a  judge,  without  a  jury,  and  under  §  268  of 
the  code  of  1849,  the  party  complaining  of  the  ded^on 
should  have  excepted  and  made  his  bill  of  exceptions, 
in  the  same  way  as  if  the  trial  had  been  by  jury.  Had 
our  conclusion  upon  the  question  of  law  involved,  been 
favorable  to  the  plaintiff,  we  should  not  have  felt  at 
liberty  to  reverse  the  judgment,  on  these  papers,  and  we 
are  glad  to  have  the  opportunity  of  correcting  the  prac- 
tice, in  a  case  where  we  can  do  so,  without  disregarding 
the  merits. 

Judgment  affirmed.^ 

I  To  tiie  same  effect,  see  Fanell  v.  Strjker,  41  N.  T.  480 ;  and  BnlfaHw 
ibrd  V.  Graham,  4  Hnn  796. 
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Lake  v.  Ttsen. 
AceowfU  stated. 

The  giving  of  a  promissoiy  note  if  primi  faeU  evidence  of  a  settlement  of 
aooonnts  between  ibe  parties. 

Appeal  from  the  general  term^of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  in  favor  of  the 
plaintiff,  entered  on  the  report  of  a  referee,  had  been 
affirmed. 

This  was  an  action  upon  a  promissory  note,  dated  the 
5th  December  1845,  whereby  David  J.  Tysen,  the  de- 
fendant, promised  to  pay  to  tiie  order  of  James  S.  Lake, 
the  plaintiff,  the  sum  of  seventy-five  dollars,  on  demand. 
The  defence  was  a  set-off. 

♦The  action  was  tried  before  a  referee,  who  ^  ^  ^^ 
allowed  the  defendant  $14.33  by  way  of  set-off,  ^  ^^^ 
and  deducted  that  amount  from  the  amount  of  the  note 
and  interest,  leaving  a  balance  due  the  plaintiff  of 
$90.77,  for  which  he  gave  judgment,  with  costs.  The 
defendant  complained  that  the  referee  rejected  several 
items  of  his  set-off  which  should  have  been  allowed. 
The  principal  ground  of  complaint  was  the  omission  of 
the  referee  to  allow  the  defendant  for  one-half  of  the  value 
of  a  horse  belonging  to  him,  which  he  insisted  died  in 
consequence  of  improper  usage  by  the  plaintiff  and  the 
brother  of  the  defendant,  and  which  the  plaintiff  pro- 
mised to  pay 

It  appeared  by  the  report  of  the  referee,  that  William 
H.  Tysen,  a  brother  of  the  defendant,  came  to  the  plain- 
tiff's house,  with  a  horse  belonging  to  the  defendant. 
That  William  H.  Tysen  and  the  plaintiff  harnessed  this 
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horse,  with  another  horse  procured  by  the  plaintiff,  to  a 
wagon,  and  drove  them  about  the  neighborhood,  stop- 
ping at  various  places;  that  both  horses  were  injured 
by  tiiis  usage,  the  drfendant's  so  much,  that  he  died  the 
same  evening.  That,  within  a  year  or  two  afterwards, 
the  plaintiflF  said  he  had  promised  the  defendant  to  pay 
him  for  one-half  of  said  horse.  The  referee  held, 
among  other  things,  thai  the  giving  of  the  note  by  the 
defendant  to  the  plaintiff  was  presumptive  evidence  that 
all  prior  claims  between  the  parties  were  settled;  and 
he  assigned  several  other  reasons  for  rejecting  the  claim 
for  th^  injury  to  the  horse.  ^^ 

From  the  judgment  e^te^ed  on  the  r^rt  of  the 
referee,  which  was  affirmed  ai  general  ti^im,  the  defend- 
ant took  this  appeal 

Degrootf  for  the  appellant  •  "^^ 

OaUiny  for  the  respondent. 

Welles,  J.  (after  stating  the  fects.)— The  giving  of  a 
promissory  note  is  pnmdfade  evidence  of  an  accounting 
and  settlement  of  all  demands  between  the  parties, 
and  that  the  maker  was  indebted  to  the  payee  upon 
such  settlement,  to  the  amount  of  the  note.  (2  Starkie's 
Ev.,  Phil.  ed.  of  1834,  p.  182 ;  D^eest  v.  BUxmingdale,  6 
Denio  304.)  The  presumption  is  only  primd  faciei  and  is 
^  .  ^  -  liable  to  be  explained ;  *but,  until  explained,  it 
-'  is  to  be  taken  as  true,  and  affords  sufficient  evi-* 
ddnce  of  the  maker's  indebtedness  in  that  amount. 

In  the  present  case,  the  promise  to  pay  for  one-half  of 
the  horse  was  long  before  the  date  of  the  note  upon 
which  the  action  was  brought  No  evidence  was  given 
ot  offered  to  show  for  what,  in  fact,  the  note  was  given, 
and  consequently,  it  is  to  be  prestimed,  that  all  claims 
of  the  i^pdilaat  against  the  respondent^  including  that 
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for  the  horsO;  were  settled  and  adjusted  at  the  time  the 
note  was  given,  and  that  the  appellant,  at  that  time, 
owed  the  respondent  its  amount 

As  this  view  disposes  of  the  case,  it  is  unnecessary  to 
consider  whether  the  other  reasons  assigned  by  the 
referee  for  rejecting  the  claim,  were  sufficient,  or  whether 
the  appellant  would  have  been  entitled  to  set  it  oflF,  pro- 
vided he  had  shown,  upon  the  trial,  that  it  was  not 
taken  into  account,  when  the  note  was  given.  The 
judgment  of  the  court  below  should  be  affirmed  with 
costs. 

Judgment  affirmed.* 

*  To  Hm  same  point,  see  Butcher  v.  Porter,  63  Barb.  15 ;  Sherman  v. 
Mdntjre,  7  Han  592 ;  Treadwell  v.  Abrams,  15  How.  Pr.  919 ;  Miller 
9.  Probst,  Add.  344 ;  Fairchild  9.  Denniflon,  4  Watts  358. 

6  N.  Y.— 28  483 
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People  v.  Cabnal. 
QmslrucHon  of  StaMe. 

A  ttattite  will  not  be  constrned  to  have  a  retroactire  effect,  nnlea  sodi  be 
ckarlj  the  intent  of  the  legislatare. 

Motion  to  dismiss  writ  of  error.  Henry  Carnal  hav- 
ing been  convicted  of  murder,  in  the  court  of  oyer  and 
terminer  of  New  York,  sued  out  a  writ  of  error  from  the 
supreme  court,  where  the  judgment  of  the  oyer  and 
terminer  was  reversed,  and  a  new  trial  awarded,  in 
February  1852. 

On  the  22d  March  1852,  an  act  of  the  legislature  was 
*  AAA  1  *P^^ssed  (c.  82),  which  provided,  that  "  writs  of 
J  error  to  review  any  judgment  rendered  in  favor 
of  any  defendant  upon  any  indictment  for  any  criminal 
ofifence,  except  where  such  defendant  shall  have  been 
acquitted  by  a  jury,  may  be  brought  in  behalf  of  the 
people  of  this  state,  by  the  district-attorney  of  the  county 
where  such  judgment  shall  be  rendered,  upon  the  same 
being  allowed  by  a  justice  of  the  supreme  court ;  and  the 
court  of  appeals  shall  have  full  power  to  review,  by  writ 
of  error  in  behalf  of  the  people,  any  such  judgment 
rendered  in  the  supreme  court  in  favor  of  any  defendant 
charged  with  a  criminal  oflfence." 

After  the  passage  of  this  act,  the  present  writ  of  error 
was  sued  out  by  the  district-attorney  in  behalf  of  the 
people ;  and  there  was  a  motion  to  dismiss  the  same. 

Clinton,  for  the  motion. 

Blunt,  district-attorney,  contrX 
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Per  Curiam. — The  act  of  22d  March  did  not  author^ 
ize  a  writ  of  error  in  behalf  of  the  people,  where  the 
judgment  sought  to  be  reviewed  was  rendered  before  the 
act  was  passed. 

Writ  dismissed.* 


♦Beebe  and  wife  v.  Griffing  dal.        [  ♦  465 
Appeal  m  Partition. 

Ajol  order  in  partidon,  deoUring  the  rights  of  the  parties,  ind  appointing 
commissioners  to  make  partition,  is  not  a  final  one,  from  which  an  appeal 
lies. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  an  order  had  been  made, 
declaring  the  rights  of  the  parties,  in  a  proceeding  for 
partition,  commenced  by  petition,  in  1845,  and  appoint- 
ing commissioners  to  make  partition  accordingly. 

Some  of  the  defendants  had  admitted  the  facts  stated 
in  the  petition ;  others  of  them  had  traversed  the  same ; 
after  a  verdict  in  favor  of  the  petitioners,  and  the  denial 
of  a  motion  for  a  new  trial,  an  order  was  made  declaring 
the  rights  of  the  parties,  and  appointing  commissioners 
to  make  partition ;  from  which  the  parties  who  had  tra- 
versed the  petition  took  this  appeal.  The  right  to 
appeal  was  not  contested  by  the  respondents. 

>  See  Peoplt  v.  Clark,  7  N.  T.  885. 
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Sherwood,  for  the  appellants. 

Buffett,  for  the  respondents, 

Peb  Cueiam. — ^The  statute  did  not  authorize  the  ap- 
peal in  that  stage  of  the  cause.  It  should  have  been 
delayed,  until  after  the  entry  of  judgment  making;  par- 
tition, when  both  the  intermediate  order  and  the  judg- 
ment would  have  been  open  for  review.  (See  Code,  §§  11, 
245,  333 ;  Oruger  v.  Douglass,  2  N.  Y.  571.) 

Appeal  dismissed.* 

>  There  is  much  conflict  of  decision  as  to  the  effect  of  a  decree  in  partition 
declaring  the  rights  of  the  parties.  At  common  law,  the  judgment  quod  partu 
twnejiat  is  interlocutory  only,  and  cannot  be  removed  to  a  superior  court,  by 
writ  of  error.  And,  accordingly,  it  was  held,  in  Mill  v,  Graham,  Brownlow 
128,  that  it  is  no  plea,  that  the  defendant  has  brought  a  writ  of  partition  for 
the  same  lands.  Chief  Baron  Gilbebt,  however,  was  of  a  contrary  opinion, 
and  his  authority  is  of  great  weight.  Gilb.  C.  P.  260.  In  Mitchell  p.  Har- 
ris, 2  Clark  44.%  the  district  court  of  Philadelphia  decided,  that  a  judgment 
quod  partUioJiaty  the  awarding  of  a  writ  of  partition  and  the  return  of  a  val- 
uation of  the  lands  whereof  partition  was  demanded,  the  refusal  of  the  parties 
to  take  them  at  the  valuation,  and  the  decree  of  the  court,  that  iba  lands 
should  be  sold,  was  not  a  bar  to  another  action  brought  by  another  tenant  of 
the  same  land  for  Uie  partition  thereof.  In  Robinson's  Appeal,  62  Penn.  St. 
213,  it  was  held,  by  the  supreme  court  of  Pennsylvania,  that  an  appeal  lay 
from  a  decree  of  sale  in  partition,  on  the  ground  that  it  was  a  definitive  decree. 
Whilst  the  same  court  held,  that  no  decree  lay  from  the  order  of  sale  in  pur- 
suance of  such  decree,  but  only  firom  the  decree  oonfinning  such  sale.  Bob* 
inson  v.  Glancy,  69  Penn.  St.  80. 
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Clowes  v.  Van  Antwerp  and  wife. 
PracHce  in  Swrrogate^s  cowrt. — Allowance  to  guardian. 

After  a  cause  has  been  submitted  to  the  surrogate  for  dedsioD,  and  the  par- 
ties have  separated,  it  is  too  late,  for  one  of  them  to  withdraw  his  claim.> 

A  general  guardian  cannot  be  allowed  for  serrioes  rendered,  or  expenses 
incurred  bj  him,  prior  to  his  appointoient ;  nor  will  a  promise  by  the  ward, 
after  coming  of  age,  to  pay  the  same,  authorize  such  allowance. 

Clowes  V.  Van  Antwerp,  4  Barb.  416,  affirmed^ 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  decree  of  the  surrogate  of 
Albany  county  had  been  affirmed,  with  costs.  (Reported 
below,  4  Barb.  416.) 

On  the  10th  April  1841,  Thomas  Clowes,  the  appellant, 
who  had  been  the  general  guardian  of  Martha  N.  Wis- 
wall  (afterwards  Mrs.  Van  Antwerp)  was  cited  to  account 
before  the  surrogate  of  Albany.  It  appeared  on  the  ac- 
counting, that  Clowes  had  received  a  legacy  belonging 
to  his  ward,  amounting  to  |567.38.  In  addition  to  his 
regular  commissions  and  expenses,  the  account  con- 
tained a  charge  of  |150  for  solicitor's  and  counsel  fees, 
including  expenses  in  obtaining  the  money,  &c. ;  which 
was  disputed.  It  appeared,  that  the  alleged  services 
were  rendered  before  the  accountant's  appointment  as 
guardian. 

The  surrogate  denied  an  adjournment,  which  was 
stated,  on  the  argument,  to  have  been  asked,  for  the  pur- 
pose of  showing  that  Mrs.  Van  Antwerp  promised  to  pay 
for  the  services  in  question,  after  she  became  of  age. 
The  surrogate  also,  after  the  case  had  been  submitted, 
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and  the  parties  had  separated,  refused  an  application  on 
the  part  of  the  accountant  to  withdraw  his  claim  for 
these  services. 

The  surrogate  refused  to  allow  the  charge  of  $150,  and 
the  guardian  appealed  to  the  supreme  court,  where  the 
following  opinion  was  delivered  by — 

Parker,  J. — "It  is  claimed,  on  the  part  of  the  appel- 
lant, that  the  surrogate  erred  in  refusing  an  adjourn- 
ment. It  appears  by  the  return,  that  after  it  was  ap- 
nounced  that  the  appellant's  claim  for  $150  would  be 
controverted,  an  adjournment  was  had,  by  consent  of 
parties,  from  the  18th  of  May  1841,  and  that  the  account- 
ing was  subsequently  adjourned,  by  stipulation,  until 
the  7th  of  June  1841,  when  the  appellant  proceeded  to 
introduce  witnesses  in  support  of  his  claim.  Afterwards, 
the  appellant  applied  for  an  adjournment,  which  was 
objected  to  by  the  respondents,  and  refused  by  the  surro- 
gate, on  the  ground  that  the  appellant  had  not  shown 
that  the  witnesses  were  material,  and  that  he  had  taken 
no  steps  to  procure  their  attendance.  There  was,  cer- 
tainly, no  good  reason  shown  for  an  adjournment  of  the 
cause,  at  that  stage  of  the  proceedings ;  and,  I  think,  the 
surrogate  decided  correctly,  in  refusing  it. 

"It  is  also  objected,  that  the  surrogate  ought  to  have 
permitted  the  appellant  to  withdraw  his  claim,  after  it 
had  b^n  submitted.  The  request  to  be  permitted  to 
withdraw  the  claim,  was  npt  made  until  after  the  cause 
had  been  argued  and  submitted,  and  adjourned  for  de- 
cision. Afterwards,  on  the  same  day,  the  appellant 
applied  to  the  surrogate  ex  parte,  to  be  permitted  to  with- 
draw his  claim;  and  repeated  his  request,  when  the 
parties  met  before  the  surrogate,  to  hear  his  decision. 
I  think,  it  was  too  late,  to  withdraw  the  claim,  after  the 
submission  of  the  cause,  and  the  separation  of  the 
parties.  {Hess  v.  Beekman,  11  Johns.  457;  Latkrop  v. 
Briggsy  8  C!ow.  171.) 
438 


Digitized  by 


Google 


1852. J  Clowes  v.  Van  Antwekp.  466  o 

Opinion  of  the  Court,  per  Pabksb,  J. 

'*The  principal  question  involved  in  this  appeal  is, 
whether  the  surrogate  erred  in  refusing  to  allow  that 
item  in  the  appellant's  account,  charged  as  *feee, 
solicitor  and  counsel,  including  expenses  in  obtaining 
money,  Ac,  |150.'  If  any  part  of  this  charge  was  pro- 
perly allowable,  it  was,  as  proved  by  Mr.  Frothingham, 
to  the  extent  only  of  one-half  the  sum  charged.  But  I 
do  not  see,  upon  what  principle,  any  part  of  the  charge 
could  have  been  allowed,  on  the  proof  before  the  surro- 
gate. It  appeared,  that  the  services  in  question  were  all 
rendered,  before  the  appellate's  appointment  as  guardian, 
and  it  does  not  strengthen  the  claim  at  all,  that  the 
appellant  was  employed  by  the  minor ;  she  was  incapa- 
ble, in  law,  of  contracting  for  such  services.  Upon  the 
settlement  of  the  accounts  of  a  guardian,  the  surrogate 
is  not  authorized  to  make  any  allowance  to  such  guar- 
dian, for  services  rendered,  or  expenses  incurred,  by 
him,  previously  to  his  appointment  as  guardian ;  such 
services  and  expenses  are  not  those  of  the  guardian. 
And  for  the  services  of  the  guardian,  as  such,  the  com- 
pensation is  limited  to  the  commissions  allowed  by  law. 
(2  R  a  214,  §  36,  3d  ed.) 

"Nor  would  it  have  established  the  claim  of  the 
appellant,  before  the  surrogate,  if  he  had  proved  a 
promise  to  pay  for  such  services,  made  T)y  the  ward, 
after  she  became  of  age.  Such  promise  might  give  a 
right  of  action  in  a  court  of  law,  for  personal  services, 
but  not  a  right  to  charge  as  guardian.  In  such  a  case, 
it  would  be  a  promise,  after  the  guardianship  ceased,  to 
pay  for  services  rendered,  before  the  guardianship  com- 
menced. Over  such  matters,  the  surrogate  had  no  juris- 
diction. 

"  The  decree  of  the  surrogate  was  right,  and  must  be 
a^rmed,  with  costs,  but  without  prejudice  to  the  appel- 
lant's right  to  recover  &>v  his  services,  in  a  court  of 
law.'* 
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From  the  decree  of  affirmance,  entered  in  pursuance 
of  this  opinion^  the  guardian  appealed  to  this  oourt 


Clowes,  appellant,  in  proprid  penumd* 

Beynolds,  for  the  respondent 

Peb  Cubiam. — ^The  decree  must  be  affirmed,  for  the 
reasons  given  by  Pabkeb,  J.,  in  the  supreme  court 

Decree  affirmed. 
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STATE  OF  NEW  YORK, 


Db  Pbysteb  v.  Michael. 
Tmv/res, — Resbramts  on  dUeaoHon. — QajarteT'Sales, 

The  acts  of  1779  and  1789  abolished  all  fevdal  tenures  between  prirate  citi- 
senB ;  the  seignory  of  all  lands  is  now  in  the  People  of  the  State. 

All  restraints  upon  alienation,  contained  in  leases  in  fee,  reserving  rent,  are 
Toid,  as  repugnant  to  the  estate  granted ;  the  right  of  re-entry  for  non- 
payment of  rent,  or  non-performance  of  other  conditions,  is  not  a  rever- 
aion  or  possibility  of  reversion  in  the  grantor,  but  a  mere  right  of  action ; 
consequently,  a  reservation  of  quarter-sales,  and  of  re-entry  for  their  non- 
payment, is  illegal  and  void. 

Overbagh  v,  Patrie,  8  Barb.  28,  affirmed. 

♦Appeal  from  the  general  term  of  the  Su-  -  ^ 
preme  Court,  in  the  third  district,  where  a  judg-  '- 
ment  entered  upon  a  verdict  in  favor  of  the  defendant, 
had  been  affirmed. 

This  was  an  ejectment  by  John  Watts  De  Peyster 
against  Anthony  Michael  to  recover  possession  of  about 
one  hundred  acres  of  land  in  the  town  of  Claverack, 
Columbia  county,  which  the  plaintiflf  claimed  in  fee. 
The  defendant  pleaded  the  general  issue. 
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On  the  23d  November  1785,  James  Van  Rensselaer 
leased  to  William  P.  Snyder  in  fee,  the  lands  in  ques- 
tion, with  others,  reserving  aa  annual  rent  of  forty-eight 
*  4ftQ  1  ^^'^^Kof  wheat    *The  lease  also  contained  the 

-'  following  provisions :  "  And  the  said  lessor,  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
doth  also  save  and  reserve  the  one  equal  fourth  part  of 
all  moneys  arising,  or  that  may  arise,  by  or  from  the 
selling,  renting,  setting-over,  assigning,  or  anyhow  dis- 
posing of  the  premises  hereby  leased,  or  any  part  or 
parcel  thereof,  by  the  said  lessee,  his  heirs,  executors, 
administrators  and  assigns ;  and  when,  and  as  often,  and 
every  time,  the  same  shall  be  so  sold,  rented,  set-over, 
assigned  or  otherwise  disposed  of:  And  the  said  lessee, 
for  himself,  his  heirs,  executors,  administrators  and  as- 
signs, doth  also  covenant,  promise,  grant  and  agree,  that 
whenever  he,  or  they,  shall  incline,  or  be  by  law  other- 
wise obliged,  to  sell,  rent,  set-over,  assign  or  otherwise 
dispose  of  his,  or  their,  interest  in  the  premises,  or  any 
part  or  parcel  thereof,  that  then,  and  in  that  case,  he,  or 
they,  or  some  one  of  them,  shall  make, the  first  offer 
thereof  unto  the  lessor,  his  heirs,  executors,  administra- 
tors or  assigns :  notifying  and  declaring  in  writing  what 
he  or  they  will  take  for  the  same;  and  if  the  said  lessor 
his  heirs,  executors,  administrators  or  assigns,  do  not 
take  it,  at  the  price  required  for  the  same,  after  deduct- 
ing therefrom  the  one  equal  fourth  part  as  above 
reserved,  together  with  any  arrears  of  rent  which  may 
then  be  due,  then  he,  or  they,  shall,  within  twenty-one 
days  from  the  time  of  such  notice  being  actually  so 
given,  and  on  further  application  of  the  said  lessee,  his 
lieirs,  executors,  administrators  or  assigns,  grant  or  per- 
mit to  him,  or  them,  to  sell,  assign  or  rent  his,  or  their, 
interest  in  the  premises:  Provided,  always,  that  every 
*A7Al  ^^®'  renting  or  otherwise   disposing    *of,  the 

J  premises,  or  any  part  or  parcel  thereof,  shall 
be  void  and  to  all  intents  and  purposes  of  pon-effect, 
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and  the  premises  revert  to  the  lessor,  his  heirs,  execu- 
tors, administrators  or  assigns,  such  permit,  or  anything 
herein  contained  notwithstanding,  unless  the  seller  or 
purchaser  shall  well  and  truly  pay  unto  the  said  lessor, 
his  heirs,  executors,  administrators  or  assigns,  the  one 
equal  fourth  part  of  the  money  it  shall  so  be  offered  for 
as  aforesaid."  There  was  also  a  clause  of  re-entry  for 
breach  of  any  of  the  covenants  and  conditions. 

The  plaintiff  had,  by  mesne  conveyances,  succeeded 
to  all  the  rights  of  the  lessor  in  the  premises ;  and  the 
defendant,  in  like  manner,  had  become  possessed  of  the 
estate  of  the  original  lessee.  It  was  not  claimed,  that 
there  had  been  any  observance  of  the  conditions  of  the 
lease,  with  respect  to  the  payment  of  quarter-sales. 

On  the  trial  of  the  cause,  before  Pakkkr,  J.,  the  de- 
fendant, on  the  close  of  the  evidence,  moved  for  a  non- 
suit, on  the  ground,  inier  alia,  that  the  clause  in  the  lease 
reserving  the  payment  of  quarter-sales  on  alienation  was 
void,  as,  being,  in  substance,  a  fine  on  alienation,  as  re- 
pugnant to  the  grant,  and  as  against  public  policy.  The 
learned  judge  held,  that  the  covenant  and  condition 
were  void,  and  directed  a  verdict  for  the  defendant ;  to 
which  an  exception  was  taken.  And  the  judgment 
entered  on  the  verdict  having  been  affirmed  at  general 
term,  the  plaintiff  took  this  appeal. 

Sutherland,  for  the  appellant. 
Hogeboom,  for  the  respondent. 

♦RuGGLES,   C.   J. — ^This   was    an    action    of  ^  ^  . 
ejectment    brought   to    recover   land,    on    the  *- 
ground  of  a  breach  of  the  condition  to  pay  quarter-sale 
moneys. 

The  conveyance  out  of  which  the  controversy  arises  is 
a  lease  in  fee  from  James  Van  Rensselaer,  of  Albany,  to 
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William  P.  Snyder,  of  Claverack,  dated  23d  November 
1785.  The  plaintiff,  De  Peyster,  is  the  assignee  of  the 
lessor,  and  the  defendant  is  the  assignee  of  the  lessee. 
The  rent  reserved  in  the  lease  was  forty-eight  bushels  of 
wheat  The  lessor,  for  himself,  his  heirs  and  assigns, 
also  saved  and  reserved  the  one  equal  fourth  part 
of  all  the  moneys  owing,  or  that  might  arise,  by  or 
from  the  selling,  renting,  setting-over,  assigning,  or  any 
how  disposing  of  the  premises  leased,  or  any  part  or 
parcel  thereof,  by  the  said  lessee,  his  heirs,  executors, 
administrators  and  assigns,  and  when,  and  as  often,  and 
every  time,  the  same  shall  be  sold,  rented,  set-over, 
assigned  or  otherwise  disposed  of.  The  lessee  cov- 
enanted, for  himself,  his  heirs,  executors,  administrators 
and  assigns,  that  whenever  he,  or  they,  should  be  in- 
clined to  sell  the  premises,  or  any  part  thereof,  he,  or 
they,  should  make  the  first  offer  to  the  plaintiff,  in 
writing.  If  the  lessor  should  not  take  it,  at  the  price 
required,  after  deducting,  one-fourth  thereof,  and  all 
arrears  of  rent,  the  lessor  covenanted  to  grant  or  permit 
the  lessee,  or  his  representatives,  to  sell  or  assign  the 
premises ;  provided,  however,  that  such  sale  or  assign- 
ment should  be  void,  and  the  premises  should  revert  to 
the  lessor,  his  heirs,  &c.,  unless  the  seller  or  the  pur- 
chaser should  pay  the  lessor,  his  heirs,  Ac,  one-fourth 
part  of  the  purchase-money  it  should  be  offered  for. 
The  lease  was  declared  therein  to  be  given  upon  the 
express  condition,  that  if  the  rent  should  be  in  arrear 
for  forty  days,  or  if  the  lessee,  his  heirs  or  assigns,  <ta, 
*  AQCi  1  should  not  perform  and  keep  all  *the  other  cov- 
■■  enants  and  conditions  on  his  or  their  part  to  be 
kept  and  performed,  then  that  the  lessor,  his  heirs,  Ac, 
might  re-enter  upon  the  premises,  and  repossess  and 
enjoy  the  same  as  of  his  former  estate. 

The  plaintiff  proved,  on  the  trial,  or  gave  evidence 
tending  to  show,  that  a  portion  of  the  premises  con- 
tained in  the  lease  had  been  sold  or  assigned  to  the 
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defendant,  without  paying  to  the  assignee  of  the  lessor  a 
quarter  of  the  sale-money,  according  to  the  covenant  of 
the  lessee.  The  defendant  insisted,  that  the  condition  to 
pay  the  quarter-sales,  as  they  are  commonly  called,  was 
repugnant  to  the  estate  in  fee  granted  by  the  lease,  and 
was,  therefore,  void.  The  judge,  at  the  circuit,  decided 
the  condition  to  be  void,  and  nonsuited  the  plaintiff;  the 
plaintiff  excepted  to  the  decision ;  the  supreme  court,  at 
the  general  term,  aJfirmed  the  decision  at  the  circuit,  and 
rendered  judgment  for  the  defendant  The  plaintiff 
appeals  to  this  court,  and  the  sole  question  presented  on 
the  argument  is,  whether  the  condition  in  the  lease  to 
pay  the  quarter-sales  is  valid  or  void. 

Until  the  adoption  of  the  constitution  of  1846,  condi- 
tions of  this  nature,  in  leases  for  years,  for  lives  and  in 
fee,  have  not  been  unusual.  These  conditions,  in  leases 
for  years  and  for  lives,  have  been  repeatedly  upheld  in 
this  state,  as  valid,  although  in  restraint  of  alienation. 
But  their  validity  in  grants  or  leases  in  fee  has  been 
drawn  in  question,  in  the  supreme  court,  only  in  one 
case — ^that  of  Jackson  v.  SchtUz  (18  Johns.  174).  That 
was  an  action  of  ejectment  to  recover  for  condition  broken ; 
there  were  two  conditions  in  the  lease;  one,  that  the 
lessor  should  have  the  right  of  pre-emption,  in  case  of  a 
sale  by  the  lessee ;  and  the  other,  that  one-tenth  of  the 
sale-money  should  be  paid  to  the  lessor ;  both  conditions 
had  been  broken.  There  was  a  verdict  for  the  plaintiff. 
Mr.  Justice  Platt,  who  delivered  the  opinion,  held,  that 
the  condition  to  pay  the  tenth  of  the  sale-money  was 
valid,  and  that  the  plaintiff,  for  that  reason,  was  entitled 
to  judgment.  Chief  Justice  Spencer  was  of  opinion, 
that  the  plaintiff  was  entitled  to  judgment,  on  the  ground 
that  the  condition  giving  *the  lessor  a  right  of  -  ^ 
pre-emption  was  lawful,  and  had  been  broken ;  '• 
on  the  other  point,  he  expressed  no  opinion.  That  the 
plaintiff,  in  that  case,  was  entitled  to  recover  on  the 
breach  of  the  condition  in  relation  to  pre-emption  was 
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not  quej3tioned,  and  it  seems  to  be  entirely  clear.  The 
case  states  distinctly  that  the  lessee  assigned  the  lease, 
without  license  from  the  lessors,  and  without  offering  the 
refusal  to  them.  The  decision  of  the  other  point,  in 
relation  to  the  tenth  of  the  sale-money,  was  unnecessary, 
and  it  may  well  be,  that  it  passed  with  little  or  no  ex- 
amination by  any  member  of  the  court,  excepting  Mr. 
Justice  Platt.  It  would,  therefore,  be  doing  great  wrong 
to  other  parties  interested,  at  that  time  or  since,  in  the 
same  question,  to  regard  it  as  settled  by  the  judgment  in 
that  case.  That  judgment  never  was  reviewed  in  ihe 
court  for  the  correction  of  errors ;  the  defendant  had  no 
inducement  to  go  there  with  it ;  because  it  must  necessa- 
rily have  boon  decided  against  him  in  that  court,  on  the 
point  noticed  by  Chief  Justice  Spencee.  If,  therefore, 
on  a  careful  e^iamination  of  the  decision  of  the  supreme 
court  in  the  case  of  Jackson  v.  Schubi,  on  the  point  now 
in  controversy,  it  should  be  found  to  be  erroneous,  it 
ought  not  to  be  adhered  to  as  a  rule  of  property ;  and, 
especially  so,  in  regard  to  the  lease  in  question,  which 
was  made  long  before  that  decision  was  pronounced. 

In  estates  for  lives  or  years,  conditions  in  restraint  of 
alienation  are  lawful ;  the  books  are  full  of  cases  in  which 
they  have  been  sanctioned  in  England.  (Platt  on  Cove- 
nants 404.)  In  this  state,  conditions  in  leases  for  lives 
and  years,  to  pay  to  the  lessor  a  portion  of  the  sale- 
moneys  have  been  repeatedly  recognised  as  valid.  (7 
Johns.  531;  15  Id.  277;  7  Cowen  285;  3  Wend.  230; 
7  Hill  253.)  The  foundation  of  the  power  of  the  lessor  to 
restrain  alienation,  in  those  cases,  rests  exclusively  upon 
his  ownership  of  the  reversion ;  this  appears  by  Bhrooke's 
Abrigement,  Condition,  57  a,  "If  a  man  have  lands  for 
a  term  of  years,  on  condition  that  he  shall  not  grant 
over  his  estate,  this  is  good,  by  reason  of  a  reversion 
remaining  in  the  lessor.  The  contrary,  of  a  feoffment  on 
a.  .^^  ^  snch  condition,  or  that  the  feoffee  *8hall  not 
->  commit  waste,  for  no  right  or  interest  remains  in 
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the  feofifor."  And  according  to  the  Touchstone  (p.  130, 
Preston's  ed.,  Law  Library,  vol.  30) — ^''If  a  gift  had  been 
made  to  an  abbot  and  his  successor,  on  condition  not  to 
alien,  this  had  been  a  good  condition  on  account  of  the 
reversionary  right  of  the  grantor,  since  he  will  be  enti- 
tled to  the  land  by  way  of  reverter,  on  the  dissolution  of 
the  corporation.  Even  on  a  grant  in  fee  to  a  corpora- 
tion, and  though  the  corporation  may,  unless  restrained 
by  condition,  alien  the  fee-simple,  yet,  on  the  dissolution 
of  the  corporation,  while  owner,  the  reverter  would  he 
to  the  grantor  or  his  heirs,  instead  of  there  being  an 
escheat  to  the  lord  of  the  seignory." 

These  references  are  sufficient  to  show,  that  the  owner 
of  the  reversion,  or  possibility  of  reverter  only,  can 
restrain  the  alienation  by  his  grantee  in  fee;  and  we 
have  been  referred  to  no  case,  and  can  find  none,  show- 
ing that  any  other  interest  whatever  in  the  grantee  will 
enable  him  to  impose  such  restraint.  We  speak  of  the 
law  as  it  stood  previous  to  the  constitution  of  1846, 
which  forbids  the  reservation  of  quarter-sales  and  the 
like. 

But  it  is  a  well-established  principle,  that  where  an 
estate  in  fee-simple  is  granted,  a  condition  that  the 
grantee  shall  not  alien  the  land,  is  void.  Littleton  says , 
"Also,  if  a  feoflftnent  be  made  on  this  condition,  that  thi 
the  feoffee  shall  not  alien  the  land  to  any,  this  condition 
is  void ;  because,  when  a  man  is  enfeoffed  of  lands  or 
tenements,  he  hath  the  power  to  alien  them  to  any  per- 
son by  law.  For,  if  such  a  condition  should  be  good, 
then  the  condition  should  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be  against 
reason,  and,  therefore,  such  a  condition  is  void."  (§360.) 

CJoke,  in  his  commentary  on  this  section,  adds,  "And 
the  like  law  is  of  a  devise  in  fee,  upon  a  condition  that 
the  devisee  shall  not  alien,  the  condition  is  void ;  and  so 
it  is  of  a  grant,  release,  confirmation,  or  any  other  con- 
veyance whereby  a  fee-simple  doth  pass."    (Co.  Litt 
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223  a.)  The  language  of  Mr.  Cruise  is,  "A  condition 
annexed  to  the  creation  of  an  estate  in  fee-simple,  that 
the  tenant  shall  not  alien,  is  void  and  repugnant  to  the 
♦  AQQ  1  *^^*'^^®  ^^  *^®  estate  given ;  for  a  power  of 
J  alienation  is  an  incident  inseparably  annexed  to 
an  estate  in  fee-simple."  (Cruise  Dig.,  tit.  13,  c.  1,  §  22.) 
The  right  of  alienation  passes  by  the  grant  of  the  fee,  as 
perfectly  as  if  it  were  given  by  the  express  terms  of  the 
grant ;  without  such  right,  the  estate  granted  would  be 
neither  a  fee-simple,  nor  any  other  estate  known  to  the 
law.  Lands  granted  in  fee,  on  condition  that  the  grantee 
shall  not  enjoy  the  lands,  or  shall  not  take  the  profits  of 
the  lands ;  or  on  condition  that  the  heir  of  the  grantee 
shall  not  inherit  the  lands;  or,  on  condition  that  the 
grantee  shall  not  do  waste,  or,  on  condition  that  his  wife 
shall  not  be  endowed,  in  all  these,  and  the  like  cases,  the 
condition  is  void,  as  repugnant  to  the  estate.  (Shep. 
Touchstone  131.)  "A  condition  annexed  to  an  estate 
given,  is  a  divided  clause  from  the  grant,  and,  therefore, 
cannot  frustrate  the  grant  precedent,  neither  in  anything 
expressed,  nor  in  anything  implied,  which  is  of  its 
nature  incident  and  inseparable  from  the  thing  granted." 
(Hobart  170.)^ 

.  The  reason  why  such  a  condition  cannot  be  made 
good,  by  agreement  or  consent  of  parties,  is,  that  a  fee- 
simple  estate  and  a  restraint  upon  its  alienation  cannot 
in  their  nature  co-exist  The  ownership  of  the  fee  can- 
not exist  in  one  person,  while  the  ownership  of  the  right 
of  alienation  and  of  its  fruits,  exists  in  a  different  per- 
son ;  this  is  a  principle  older  than  the  common  law  of 
England.  Grotius  (Book  1,  c.  6,  §1)  says,  "Since  the 
establishment  of  property,  men,  who  are  masters  of  their 
own  goods,  have,  by  the  law  of  nature,  the  power  of  dis- 
posing of,  or  of  transferring,  all  or  any  part  of  their 

■  A  testator  cannot  annex  to  a  deyise  in  fee,  a  condition  restricting  the 
general  power  of  alienation.    Rei&nyder  v.  Hunter,  19  Penn.   St.  41 ; 
Walker  v.  Vincent,  Ibid.  869. 
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effects,  to  other  persons ;  for  this  is  the  very  nature  of 
property ;  I  mean,  of  full  and  complete  property ;  and, 
therefore,  Aristotle  says,  'H  is  the  definition  of  property, 
to  have  in  one's  self  the  power  of  alienation.'" 

That  this  principle  was,  at  an  early  day,  engrafted 
upon  the  common  law,  and  applied  to  estates  in  fee,  we 
have  the  authority  of  Littleton,  as  above  cited,  and  of 
C!oke  (2  Inst.  65).  "By  the  common  law,  it  is  against 
the  nature  and  purity  of  a  fee-simple,  *for  the  -  ^ 
tenants  to  be  restrained  from  alienation."  But  '- 
the  rule  of  common.law,  on  this  point,  is  not  founded 
exclusively  on  principles  of  natural  law ;  it  rests  also  on 
grounds  of  great  public  utility  and  convenience;  in 
facilitating  the  exchange  of  property ;  in  simplifying  its 
ownership;  and  in  freeing  it  from  embarrassments,  which 
are  injurious  not  only  to  its  possessor,  but  to  the  public 
at  large. 

But  it  is  said,  that  the  condition  that  the  grantee  shall 
pay  one-fourth  of  the  sale-money,  whenever  he  sells  the 
land,  is  not  repugnant  to  the  estate,  because  it  is  not 
an  absolute  and  entire  restrdnt  and  prohibition;  and 
that  the  grantee  may  make  a  valid  conveyance  of  his 
land,  upon  paying  the  grantor  a  part  of  the  price.  Let 
us  examine  this  proposition,  upon  reason  and  upon 
authority. 

If  the  continuance  of  the  estate  can  be  made  to  depend 
on  the  payment  of  a  tenth,  or  a  sixth,  or  a  fourth  part 
of  the  value  of  the  land  at  every  sale,  it  may  be  made  to 
depend  on  the  payment  of  nine-tenths,  or  the  whole  of 
the  sale-money.  It  is  impossible,  on  any  known  prin- 
ciple, to  say,  that  a  condition  to  pay  a  quarter  of  the 
sale-money  is  valid,  and  a  condition  to  pay  the  half,  or 
any  greater  proportion,  would  be  void ;  if  we  affirm  the 
validity  of  a  condition  to  pay  a  quarter,  we  must  affirm 
a  condition  to  pay  any  greater  amount.  It  would  be  a 
bold  assertion,  to  say  that  the  adoption  of  such  a  prin- 
ciple would  not  operate  as  a  fatal  restraint  upon  aliena- 
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tion ;  that  which  cannot  be  done  by  a  direct  prohibition, 
cannot  be  done  indirectly.  The  enforcement  of  the  re- 
straint upon  alienation,  by  requiring  money  to  be  paid 
for  the  privilege,  and  by  a  forfeiture,  in  case  of  non- 
payment, separates  the  incident  of  free  alienation  from 
the  estate  in  fee,  as  effectually  as  a  direct  prohibition. 
The  principle  of  natural  right,  the  rule  of  the  common 
law,  and  the  reasons  of  public  policy,  which  forbid 
restraints  upon  the  disposition  of  one's  own  property,  are 
as  effectually  overthrown  by  the  one,  as  by  the  other. 

The  indefatigable  research  of  the  counsel  for  the 
plaintiff  has  not  furnished  us  with  a  single  case,  or  a 
*  J.QK  1  ^^^S^®  authority,  from  *the  elementary  writers  in 
-^  England,  in  favor  of  the  validity  of  such  a  con- 
dition in  the  grant  of  a  fee-simple  estate,  or  in  the  grant 
of  a  fee-farm  lease.  There  are  cases,  where  conditions 
not  to  sell,  or  to  assign  to  a  particular  person,  or  for  a 
particular  time,  have  been  held  good,  but  some  of  them 
are  of  doubtful  authority;  and  they  all  differ  from  the 
case  in  controversy,  in  this,  that  the  condition  does  not 
appear  on  its  face  to  impair  the  value  of  the  lands  in 
the  hands  of  the  grantee,  and  they  take  away  from  him 
no  part  of  the  fruits  of  the  sale,  when  made  in  con- 
formity with  the  grant.* 

There  is,  however,  abundant  authority  to  show  that 
conditions  that  the  grantee  shall  not  alien,  without  pay- 
ing a  sum  of  money  therefor,  are  unlawful  restraints  on 
alienation,  and,  therefore,  void.  In  Mr.  Preston's  edition 
of  Sheppard's  Touchstone,  p.  130,  it  is  laid  down,  that 
"if  the  condition  of  a  feoffment  or  grant  be  that  the 
feoffee  or  grantee  shall  not  alien  the  thing  granted  to 
any  person  whatever ;  or  that,  if  he  do  alien  to  any  per- 
son, he  shall  pay  a  fine  to  the  feoffor,  those  and  the  like 
conditions  are  void,  in  the  case  of  a  common  person,  as 
repugnant  to  the  estate,"  (to  which  the  editor  adds,  by 

*  McCnllongfa  v.  Qilmore,  11  Penn.  St,  870;   Tanner  p.  Fowler,   19 
Watts  8S5. 
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^  - 

way  of  explanation  of  the  text)  "  since  the  condition 
takes  away  one  of  the  incidents  of  ownership,  namely, 
the  right  of  alienation,  which  the  law  encourages." 

That  the  word  "fine"  was  used  by  the  author  of  the 
Touchstone,  and  by  Lord  Coke,  to  denote  a  sum  of 
money  agreed  to  be  paid  on  alienation,  and  not  a 
penalty  imposed  by  any  court,  can  admit  of  no  doubt. 
In  the  former  sense,  it  is  used,  not  only  in  the  older, 
but  in  the  modem  books.  (Lilly's  Conveyancer  624.) 
Jacob,  in  his  Law  Dictionary,  says,  the  premiums  given 
on  renewal  of  leases  are  termed  fines,  and  there  are  fines 
for  alienation  of  copyholds  paid  to  the  lord.  (Vol.  3,  p. 
72,  ed.  of  1811.)  One  of  the  definitions  of  the  same 
word  given  by  Mr.  Burrill,  is,  "  a  sum  of  money  or  price 
paid  for  obtaining  a  benefit,  favor  or  privilege,  as  the 
ancient  fines  for  obtaining  a  writ,  and  for  alienation." 

That  a  condition  requiring  a  devisee  to  pay  a  sum  of 
money  upon  aliening  the  estate,  is  void,  was  expressly 
decided  in  the  *case  of  King  v.  Burchdl,  by  Lord  _  ^ 
Keeper  Henley  (Ambler  379).  The  case  was  '• 
shortly  this :  John  Blunt  devised  lands  in  fee-tail  to  his 
cousin,  John  Harris,  remainder  to  William  King  and 
his  heirs  for  ever;  with  a  proviso  "that  the  bequests 
and  limitations  of  all  the  premises  limited  to  his  cousin, 
John  Harris,  and  his  issue,  male  and  female,  is,  upon 
this  special  consideration,  that  if  John  Harris,  or  his 
issue,  or  any  of  them,  shall  alienate,  mortgage  or  incum- 
ber, or  commit  any  act  or  deed  whereby  to  alter,  change, 
charge  or  defeat  the  bequests,  he  or  they  should  pay  or 
cause  to  be  paid,  and  he  did  thereby  charge  the  pr^nises 
with  200(M.  unto  such  person  or  persons,  his  or  their 
heirs,  who  should  or  ought  to  take  next,  by  virtue  or 
means  of  any  of  the  bequests  or  limitations."  In  lavor 
of  the  validity  of  the  condition,  it  was  argued,  that  it 
was  not  the  case  of  a  restraint,  but  of  an  alternative ; 
that  is,  if  you  bar  the  entail,  you  shall  pay.  On  the 
other  side,  it  was  insisted,  that  the  proviso  was  against 
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law;  that  it  was  to  restrain  what  was  incident  to  an 
estate-tail,  and  therefore  void.  Henley,  Lord  Keeper 
(afterwards  Lord  Chancellor  Northington),  took  time  to 
consider,  and  on  the  20th  of  November  1759,  delivered 
his  opinion,  that  John  Harris  took  an  estate-tail,  and 
that  the  proviso  was  rqmgnant  to  the  estate.  This  must  be 
regarded  as  a  direct  adjudication  on  the  point  now  im- 
mediately under  consideration;  because,  if  the  condi- 
tion to  pay  a  sum  of  money,  upon  the  alienation  of  an 
entailed  estate,  be  repugnant  to  the  estate,  for  the  reason 
that  it  prevents  or  restrains  alienation,  it  must  be  so, 
A  fortioriy  in  any  other  estate  of  inheritance. 

In  addition,  the  language  of  Nelson,  C.  J.,  in  Living- 
ston  V.  Stickles  (7  Hill  257),  may  be  referred  to ;  where 
he  says,  the  direct  tendency  of  the  covenant  to  pay 
tenth  sales  was,  to  restrain  alienation ;  and  that  these  tenth 
sales  are,  in.  the  nature  of  the  ancient  fines  upon  aliena- 
tion, incident  to  military  tenures,  and  for  aught  he  could 
see,  clog  the  transmission  of  property  from  hand  to 
hand,  as  heavily  as  those  ancient  feudal  burdens  long 
*  AQ7  1  ^^^  abolished.  *Upon  the  highest  authority, 
-'  therefore,  it  may  be  affirmed,  that  in  a  fee-simple 
grant  of  land,  a  condition  that  the  grantee  shall  not 
alien,  or  that  he  shall  pay  a  sum  of  money  to  the 
grantor,  upon  alienation,  is  void,  on  the  ground  that  it 
is  repugnant  to  the  estate  granted. 

The  lease  on  which  this  action  is  brought  created  an 
estate  of  inheritance  in  the  grantee,  his  heirs  and  as- 
signs. It  is  a  fee-simple  estate,  subject  only  to  the 
payment  of  the  rents  reserved,  and  to  the  performance 
of  the  lawful  conditions  contained  therein ;  it  is  what 
was  anciently  called  a  fee-ferm  estate.  A  fee-farm  rent 
is  a  rent-charge,  issuing  out  of  an  estate  in  fee ;  a  grant 
of  lands  in  fee,  r^erving  rent,  is  only  letting  lands  to 
farm  in  fee-simple,  instead  of  the  usual  methods  for  life 
or  years.  (2  Bl.  Com.  43 ;  Hargrave's  Notes  143  b,  note 
5.)  A  fee-farm  rent  is  a  perpetual  rent,  reserved  on  a 
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conveyance  in  fee-simple,  (3  Cruise  284.)  Fee-farms  are 
lands  held  in  fee,  to  render  for  them  annually  the  true 
value,  or  more  or  less,  and  is  called  a  fee-farm,  because  a 
farm-rent  is  reserved,  upon  a  grant  in  fee.  (2  Inst.  44.) 
It  is  expressly  said  in  the  statute  of  quia  emptores,  that  it 
extends  only  to  lands  holden  in  fee-simple.  (1  Evans's 
Stat.  195.)  Sir  Edward  Coke  declares,  that  it  extends  to 
lands  held  in  fee-farm.  (2  Inst.  502.)  These  references 
are  made  for  the  purpose  of  showing  that  the  estates 
created  by  leases  like  the  present,  are  estates  of  inheriti* 
ance ;  that  they  are  classed  among  estates  in  fee-simple  ; 
that  no  reversionary  interest  remains  in  the  lessor ;  and 
they  are,  therefore,  subject  to  the  operation  of  the  legal 
principles  which  forbid  restraints  upon  alienation,  in  all 
cases  where  no  feudal  relation  exists  between  the  grantor 
and  grantee. 

Restraints  upon  alienation  of  lands  held  in  fee-simple, 
were  of  feudal  origin.  A  feoflftnent  in  fee  did  not.  origin- 
ally pass  an  estate,  in  the  sense  in  which  we  now  under- 
stand it;  the  purchaser  took  only  an  usufructuary 
interest,  without  the  power  of  alienation,  in  prejudice 
of  the  heir,  or  of  the  lord.  In  default  of  heirs,  the  ten- 
ure became  extinct,  and  the  land  reverted  to  the  lord. 
The  heir  took  by  purchase,  and  independent  of  the 
ancestor,  *who  could  not  alien,  nor  could  the  _  ^ 
lord  alien  the  seignory,  without  the  consent  of  '- 
the  tenant.  This  restraint  on  alienation  was  a  violent 
and  unnatural  state  of  things,  contrary  to  the  nature 
and  value  of  property,  and  the  inherent  and  universal 
love  of  independence.  It  arose  partly  from  favor  to  the 
heir,  and  partly  from  favor  to  the  lord,  and  the  genius 
of  the  feudal  system  was  originally  so  strong  in  favor 
of  restraint  upon  alienation,  that  by  a  general  ordinance, 
mentioned  in  the  Book  of  Fiefs,  the  hand  of  him  who 
wrote  a  deed  of  alienation  was  directed  to  be  struck  off. 
(3  Kent's  Com.  506.)  The  same  learned  commentator 
proceeds  to  give  an  outline  of  the  various  causes  which 
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gradually  led  to  the  mitigation  of  these  severe  restric- 
tions, until  they  were  finally  removed  (except  as  to  the 
king's  tenants  m  capite)  by  the  statute  of  quia  emptores 
terrarvm. 

It  will  be  jiecessary  to  refer  briefly  to  the  English 
feudal  tenures,  for  the  purpose  of  ascertaining  the  mode 
and  process  by  which  restraints  upon  alienation  in  fee 
were  abolished  in  that  country ;  and  then  to  show,,  that 
similar  changes  have  taken  place,  at  a  later  period,  in 
the  law  of  this  state. 

All  the  land  in  the  kingdom  is  supposed,  says  Black- 
stone,  to  be  holden  mediately  or  immediately  of  the 
king,  who  is  styled  the  lord  paramount,  or  above  alL 
Such  tenants  as  held  under  the  king,  immediately,  when 
they  granted  out  portions  of  their  lands  to  inferior  per- 
sons, became  also  lords  with  respect  to  those  inferior 
persons,  as  they  were  still  tenants  with  respect  to  the 
king,  and  thus  partaking  of  a  middle  nature  were  called 
tnesne  or  middle  lords.  So  that,  if  the  king  granted  a 
manor  to  A.,  and  he  granted  a  portion  of  the  land  to  B., 
now  B.  was  said  to  hpld  of  A,  and  A.  of  the  king ;  or, 
in  other  words,  B.  held  his  lands  immediately  of  A.,  but 
mediately  of  the  king.  The  king,  therefore,  was  styled 
lord  paramount ;  A.  was  both  tenant  and  lord,  or  was  a 
mesne  lord,  and  B.  was  called  tenant  paravail,  or  the 
lowest  tenant,  being  he  who  was  supposed  to  make  avail 
or  profit  of  the  land.    (2  Bl.  Com.  59.) 

Out  of  these  feudal  tenures  or  holdings  sprung 
certain  rights  and  incidents,  among  which  were  feaUy 
*  AQQ  1  ^^^  escheat;  both  *these  were  incidents  of  socage 
-'  tenure,  of  which  alone  it  is  necessary  to  speak. 
Fealty  was  the  obligation  of  fidelity,  which  the  tenant 
owed  to  his  lord ;  escheat  was  the  reversion  of  the  estate 
on  a  grant  in  fee-simple,  upon  a  failure  of  the  heirs  of 
the  owner.  Fealty  was  annexed  to,  and  attendant  on, 
the  reversion;  they  were  inseparable.  These  incidents 
of  feudal  tenure  belonged  to  the  lord  of  whom  the  lands 
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were  immediately  holden ;  that  is  to  say,  to  him  of  whom 
the  owner  for  the  time  being  purchased.  These  grants 
were  called  subinfeudations,  because  they  created  new 
feudal  relations  between  the  grantor  and  grantee.  Each 
grantor,  as  the  feudal  lord  of  his  grantee,  was  entitled  to 
require  his  grantee  to  take  the  oath  of  fealty  to  him,  and 
in  case  of  the  death  of  his  grantee,  while  the  owner  of 
the  land,  without  heirs,  the  grantor  was  entitled  to  iix& 
reversion  or  escheat 

Title  by  escheat  in  the  English  law,  says  Kent  (4 
Com.  423),  was  one  of  the  fruits  and  consequences  of 
feudal  tenure ;  when  the  blood  of  the  last  person  seised 
became  extinct,  and  the  title  of  the  tenant  in  fee  failed 
from  want  of  heirs,  the  land  resulted  back,  or  reverted 
to  the  grantor  or  lord  of  the  fee  from  whom  it  proceeded, 
or  to  his  decendants  or  successors.  The  escheat  was 
originally  called  the  reversion  {Burgess  v.  Wheat,  1  Wm. 
Black.  133) ;  it  was  so  called  in  the  time  of  Bracton. 
(Cruise,  tit.  30,  §  8.)  It  was  the  sole  foundatio4  on  which 
rested  the  right  of  a  grantor  in  fee,  to  restrain  the 
alienation  by  his  grantee.  The  grantee,  during  the 
whole  period  from  the  conquest  down  to  the  18th  of 
Edward  I.,  when  the  statute  of  qwia  emptores  was  passed, 
could  not  alien  his  land,  without  the  license  or  consent 
of  the  lord,  who  was  the  owner  of  his  reversionary 
interest. 

For  reasons  unnecessary  here  to  be  stated,  but  which 
may  be  found  in  2  BL  Com.  91,  and  which  are  recited 
in  the  preamble  of  the  statute  of  qyda  emptores,  that 
statute  was  enacted.  It  was  thereby  provided,  ''that 
from  henceforth  it  shall  be  lawful  for  any  freeman  to 
sell,  at  his  own  pleasure,  his  lands  and  tenements,  or 
part  of  them,  so  that  the  feofiee  shall  hold  the  same 
♦lands  and  tenements  of  the  chief  lord  of  the  ^  ^ 
same  fee,  by  such  service  and  customs  as  the  *• 
feoflfee  held  before." 

The  effect  of  this  statute  is  obvious.   By  declaring  that 

455 


Digitized  by 


Google 


600  Db  Peyster  v.  Michael.  [Oct 

C^inion  of  the  Court,  per  Ruoolbs,  C.  J. 

every  freeman  might  sell  his  lands,  at  his  own  pleasure, 
it  removed  the  feudal  restraint  which  prevented  the 
tenant  from  selling  his  land,  without  the  license  of  his 
grantor,  who  was  his  feudal  lord.  This  was  a  restraint 
imposed  by  the  feudal  law,  and  was  not  created  by  ex- 
press contract  in  the  deed  of  conveyance ;  it  was  abol- 
ished by  this  clause  in  the  statute.  By  changing  the 
tenure  from  the  immediate  to  the  superior  lord,  it  took 
away  the  reversion  from  the  immediate  lord ;  in  other 
words,  from  the  grantor,  and  thus  deprived  him  of  the 
power  of  imposing  the  same  restraint,  by  contract  or 
condition  expressed  in  the  deed  of  conveyance.  The 
grantor's  right  to  restrain  alienation  immediately  ceased, 
when  the  statute  put  an  end  to  the  feudal  relation  be- 
tween him  and  his  grantee;  and  no  instance  of  the 
exercise  of  that  right,  in  England,  since  the  statute  was 
passed,  has  been  shown,  or  can  be  found,  except  in  the 
case  of  the  king,  whose  tenure  was  not  aflfected  by  the 
statute,  and  to  whom,  therefore,  it  did  not  apply. 

The  reason  given  by  Lord  Coke,  why  a  condition  that 
the  grantee  shall  not  alien,  is  void,  is  as  follows :  "For  it 
is  absurd  and  repugnant  to  reason,  that  he  that  hath  no 
possibility  to  have  the  land  revert  to  him,  should  restrain 
his  feoflTee  of  all  his  power  to  alien.  And  so  it  is,  if  a  man 
be  possessed  of  a  term  for  years,  or  of  a  horse,  or  any 
other  chattel,  real  or  personal,  and  give  or  sell  his  whole 
interest  or  property  therein,  upon  condition  that  the 
donee  or  vendee  shall  not  alienate  the  same,  the  condi- 
tion is  void,  because  his  whole  interest  and  property  is 
out  of  him,  80  as  thai  he  hath  no  possibility  of  reverter; 
and  it  is  against  trade  and  traffic,  and  bargaining  be 
tween  man  and  man."  "  A  man,  before  the  statute  of 
quia  emptoreSy  might  have  made  feoflftnent  in  fee,  and 
added  further,  that  if  he  or  his  heirs  did  alien  without 
license,  that  he  should  pay  a  fine,  then  this  had  been 
good ;  and  so,  it  is  said,  tiiat  then  the  lord  might  have 
restrained  the  alienation  of  his  tenant,  by  conditioHi 
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because  *the  lord  had  a  possibility  of  reverter.  ^ 
And  so  it  is,  in  the  king's  case,  at  this  day,  be-  '■ 
cause  he  may  reserve  a  tenure  to  himself."  (Co.  Litt.  223 
a,  6.)  The  same  distinction  between  restraints  of  aliena- 
tion, by  a  common  person,  and  by  the  king,  is  stated  in 
the  Touchstone,  p.  130.  After  stating,  as  heretofore 
quoted,  that  conditions  to  pay  a  fine  upon  alienation  are 
void,  in  the  case  of  a  common  person,  it  is  added,  "but, 
in  case  of  the  king,  such  conditions  are  good,  since,  in 
construction  of  law,  the  king  is  the  donor,  and  has  a 
possibility  of  reverter." 

The  following  propositions  are  clearly  deducible  from 
these  authorities. 

1.  That  conditions  in  restraint  of  alienation  are  of 
feudal  origin,  and  depended  on  feudal  tenure.  They 
were  good,  wherever  the  grantor  had  the  escheat  or 
reversion. 

2.  That  they  were  good,  before  the  statute  of  quia 
emptoreSy  because  the  grantor,  at  that  time,  was  the  feudal 
lord,  and  had  the  reversion. 

3.  That,  since  the  statute,  they  are  bad,  because  the 
escheat  or  reversion  was  thereby  taken  away  from  the 
grantor. 

4  That  they  are  good,  in  case  of  the  king,  since  the 
statute  as  before,  because  the  statute  does  not  take  the 
escheat  from  the  crown. 

5.  That  the  possibility  of  reverter,  spoken  of  by  Lord 
Coke,  is  the  right  to  the  escheat,  and  nothing  more  nor 
less. 

The  absence  of  all  authority,  in  England,  in  support 
of  conditions  like  that  now  in  question,  from  the  time  of 
the  passing  of  the  statute  of  quia  emptores  to  this  day,  in 
all  estates  of  inheritance,  whether  rent  be  reserved  or 
not,  is  a  strong  confirmation  of  the  truth  of  these  propo- 
sitions ;  and  it  fully  warrants  the  conclusion,  that  nothing 
but  a  reversion  remaining  in  the  grantor  will  make  such 
a  condition  valid. 
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One  more  observation  however,  remains  to  be  made, 
in  relation  to  the  law  in  England,  before  we  proceed  to 
examine  whether  the  law  in  this  state  differs  from  it,  or 
is  in  conformity  with  it  It  is  this:  that  the  statute  of 
♦  />02  1  ^^  emptoreSf  in  England,  applied  *to,  and  oper- 
'  ated  upon,  leases  in  fee,  or  fee-farm  lands.  For 
this  we  have  the  authority  of  Lord  Coke,  in  these  words: 
"and  this  act  (the  statute  of  quia  emptorea)  extended  to 
lands  holden  by  fee-farm."  (2  Inst  601.)  No  doubt, 
therefore,  can  be  entertained,  that  the  seignory  and 
escheat  of  lands  so  holden,  were  transferred  by  that 
statute,  from  the  grantor  to  the  chief  lord  of  the  fee; 
and  that  by  its  operation,  such  lands  were  freed  from 
restraints  upon  alienation,  in  the  same  way,  and  to  the 
same  extent,  as  lands  conveyed  in  fee,  without,  reserving 
rents. 

We  now  come  to  the  inquiry,  whether  the  law  in  this 
colony,  before  the  revolution,  differed  from  the  law  of 
England;  and  if  it  did,  whether  the  statutes  of  this 
state,  passed  shortly  after  its  new  political  organization, 
produced  any,  and  what  change  in  it,  with  reference  to 
the  question  in  controversy. 

The  original  patent  or  grant  to  Killian  Van  Eensse- 
laer,  under  which  the  lands  in  question  are  said  to  be 
held,  was  not  given  in  evidence,  and  is  not  made  a  part 
of  this  case.  It  is,  probably,  not  material  to  eiUier 
party,  that  it  should  have  been  introduced.  It  is  said, 
that  the  statute  of  quia  emptores  was  not  in  force  within 
the  colony  of  New  York,  before  the  revolution.  In 
Jackson  v.  Schviz  (18  Johns.  179),  the  late  Mr.  Emott,  in 
his  argument  in  favor  of  the  validity  of  the  tenth  sales, 
insisted  that  the  statute  of  quia  empUyres  was  never  in 
force  in  this  state,  and  Chief  Justice  Spenceb  said,  it 
was  never  supposed  that  it  existed  here.  The  colonial 
goverment  acted  upon  the  supposition,  that  it  did  not 
extend  to  the  colony.  It  is  well  known,  that  a  number 
of  colonial  grants  were  made  (and  the  patent  to  Killian 
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. 1 

Van  Rensselaer  is  said  to  be  among  the  number),  by 
which  manors  were  created  within  the  province;  and 
the  patentees  were  authorized  to  grant  lands  within 
those  manors,  to  be  holden  of  them  and  their  heirs,  as 
immediate  lords,  to  whom,  by  the  feudal  tenures  thus 
created,  fealty  was  due,  and  who  were  entitled  to  the 
reyersions  or  escheats,  in  the  same  manner  as  the  mesne 
lords  in  England  were,  before  the  statute  of  quia  emp- 
tores.  These  manorial  tenures  could  not  have  been 
created,  if  that  statute  had  extended  to  the  province. 
(2  Bl.  Com.  92.)  Our  *8tatute  of  tenures  of  the  ..  ^ 
20th  of  February  1787  (1  Rev.  Laws  70),  seems  •■  ^^^ 
to  recognise  the  existence  of  these  manorial  tenures 
within  this  state.  The  fifth  section  saves  to  the  mesne 
lords  the  fealty  and  feudal  services  due  to  them  on  con- 
veyances made  before  the  4th  of  July  1776.  We  shall, 
therefore,  assume,  without  further  examination,  that  the 
statute  of  qvda  emptores  was  not  in  force  within  the 
colony;  not  only  because  this  assumption  is  in  con- 
formity with  the  action  and  understanding  of  the  colo- 
nial government,  but  because  it  is  most  favorable  to 
the  validity  of  the  restraints  on  alienation  claimed  by 
the  plaintiflb.' 

Indeed,  it  follows  from  this  assumption  as  a  necessary 
consequence,  that  the  restraints  on  alienation  in  grants 
in  fee,  made  in  the  colony  before  the  revolution,  were 
valid,  as  they  were  in  England,  before  the  reign  of 
Edward  I.  The  immediate  lord  or  grantor  was  entitled 
to  the  feudal  services  incident  to  tenure  in  socage,  and 
to  the  reversion  or  escheat  on  which  the  right  to  restrain 
alienation  depended.  But  this  was  entirely  changed  by 
the  statute  of  this  state,  passed  the  22d  of  October  1779, 
in  connection  with  the  statute  of  tenures,  passed  in 
1787.  Both  these  statutes  took  effect  retrospectively,  ^d 
operated  upon  all  lands  and  tenures  held  under  colonial 

*  But  see  Van  Bensselaer  v.  Hajs,  19  N.  T.  68. 

459 


Digitized  by 


Google 


603  De  Peysteb  v.  Michael,  [Oct 

opinion  of  the  Court,  per  RuoolbSi  C.  J. 

grants,  the  one  from  the  9th,  and  the,  other  from  the  4ih 
of  July  1776.  They  operated,  therefore,  upon  the  lease 
in  question,  as  if  they  had  been  passed  at  the  time  to 
which  they  related.  The  14th  section  of  the  statute 
of  1779,  is  as  follows:  "The  absolute  property  of  all 
messuages,  lands,  tenements  and  hereditaments,  and  of 
all  rents,  royalties,  firanchises,  prerogatives,  privileges, 
escheats,  forfeitures,  debts,  dues,  duties  and  services,  by 
whatsoever  names,  respectively,  the  same  are  called  and 
known  in  the  law ;  and  all  right  and  title  to  the  same, 
which  next  and  immediately  before  the  9th  day  of  July, 
in  the  year  1776,  did  vest  in  or  belong,  or  was  or  were 
due,  to  the  crown  of  Gi-eat  Britain,  be,  and  the  same  and 
each  of  them,  hereby  are  declared  to  be,  and  ever  since 
the  said  9th  day  of  July,  in  the  year  of  our  Lord  1776, 
to  have  been,  and  for  ever  hereafter  shall  be,  vested  in 
the  People  of  this  State,  in  whom  the  sovereignty  and 
*  F^(M  1  seignority  *thereof  are  and  were  united  and 
-'  vested,  on  and  from  the  said  9th  day  of  July,  in 
the  year  of  our  Lord  1776."    (1  Jones  <fe  Varick  44.) 

The  first  section  of  the  statute  of  tenwres  (1  Rev.  Laws 
70)  is  substantially  a  transcript  of  the  statute  of  quia 
emptores.  The  second  section  abolished  military  tenures, 
and  all  their  incidents,  from  the  30th  of  August  1664, 
when  the  province  was  surrendered  by  the  Dutch  to  the 
English.  It  also  abolished  all  tenure  in  socage,  in  capUe, 
with  all  its  fruits  and  consequences.  The  third  section 
converted  all  manorial  and  other  tenujres  into  free  and 
common  socage.  The  fourth  section  requires  all  convey- 
ances and  devises  of  any  manors,  lands,  Ac,  theretofore 
made,  to  be  expounded  as  if  the  said  manors,  lands,  Aa, 
had  been  held,  from  the  beginning,  in  free  and  common 
socage  only.  The  fifth  section  declares,  that  the  act  shall 
not  be  construed  to  take  away  the  rents  and  services  due 
to  tenure  in  free  and  common  socage  from  the  person 
previously  entitled  to  them,  nor  the  fealty  or  distresses 
incident  to  that  tenure.  The  third  and  fourth  sections 
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of  this  statute  render  it  entirely  immaterial  to  know, 
what  was  the  tenure  under  which  the  land  in  question 
was  originally  held  by  the  patentees;  whatever  else  it 
may  have  been,  it  was  converted  by  the  statute  into  free 
and  common  socage.  It  was  held  of  the  crown,  until 
the  revolution,  and  the  crown  was,  until  then,  entitled  to 
the  escheat  of  all  the  lands  remaining  in  the  hands 
of  the  patentee  and  his  heirs,  at  that  time. 

The  statute  of  1779  transferred  the  seignory  and 
escheat  to  the  People  of  this  State,  who  then  became  the 
chief  lords  of  the  fee.  As  to  lands  granted  in  fee  by 
the  proprietors  of  the  patent,  before  the  revolution,  the 
escheat  became  afterwards  vested  in  the  people  of  the 
state,  by  the  operation  of  the  statute  of  tenures,  as  soon 
as  they  changed  hands  by  conveyance  in  fee,  if  not  im- 
mediately upon  the  passing  of  the  act. 

These  statutes  performed  the  same  functions,  and 
wrought  the  same  changes  in  the  feudal  tenures  of  this 
state,  as  the  statute  of  quia  emptores  did  in  England. 
They  put  an  end  to  all  feudal  tenure  between  one  citizen 
and  another,  and  substituted  *in  its  place  a  p  ^  e.^- 
tenure  between  each  landholder  and  the  people  '■ 
in  their  sovereign  capacity.  They  converted  all  rents 
upon  leases  in  fee,  from  rent-service,  into  rent-charges, 
or  rent  seek;  and  by  taking  away  the  grantor's  reversion 
or  escheat,  they  removed  the  entire  foundation  on  which 
the  power  of  a  grantor  to  restrain  alienation  by  his 
grantee  formerly  rested ;  and  they  placed  the  law  of  this 
state,  in  respect  to  the  question  in  controversy,  on  the 
same  footing  on  which  the  law  of  England  now  stands 
and  has  stood  since  the  reign  of  Edward  I.* 

The  eflTect  of  these  statutes  upon  the  question  in  con- 
troversy being  indirect  and  consequential,  may  not  have 
been  observed  or  understood,  at  the  time,  by  the  land- 
holders, or  the  scriveners  who  drew  their  leases.    The 

«  Van  Be!i!MeUer  p.  Dennison,  35  N.  T.  398. 
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legality  of  these  restraints  on  alienation  in  leases  in  fee, 
before  the  revolution,  and  their  legality  in  leases  for 
lives  and  years,  before  and  after  that  period,  may  have 
led,  and,  most  probably,  did  lead,  to  their  continuance 
in  leases  in  fee,  after  that  change  in  the  government, 
and  the  enactment  of  the  statutes  referred  to.  But  after 
a  careful  examination  of  the  grounds  on  which  these  re- 
straints on  alienations  in  fee  were  originally  sustained  in 
England;  of  the  change  in  the  law  there  by  statute, 
nearly  600  years  ago ;  of  the  mode  in  which  that  change 
was  wrought;  and  finding  that  the  same  change  has 
taken  place  here  by  our  own  statutes,  we  cannot  enter- 
tain a  doubt,  that  the  condition  to  pay  sale-money  on 
leases  in  fee,  is  repugnant  to  the  estate  granted,  and, 
therefore,  void  in  law. 

It  was  contended  on  the  argument,  that  the  reservation 
of  rent  upon  the  conveyance  in  question,  distinguished 
this  case,  in  reference  to  the  validity  of  the  condition  in 
restraint  of  alienation,  from  the  case  of  a  conveyance 
in  fee,  without  rent ;  and  that  the  lessor,  by  reserving 
rent,  retained  an  interest  in  the  land,  which  made  the 
condition  to  pay  sale-money  valid.  We  think,  a  suf- 
ficient answer  has  been  already  given  to  this  propo- 
sition, upon  the  authority  of  Lord  Coke,  that  the  statute 
which  changed  the  law  of  England,  and  made  these 
conditions  unlawful,  applied  as  well  to  conveyances  in 
fee,  where  rent  is  reserved,  as  to  conveyances,  where  it  is 
♦  KAA  1  ^^*'  ^^*  ^  further  answer  is,  that  *a  rent  is 
^  not  a  reversion,  or  a  p<5ssibility  of  reversion, 
and  that  nothing  but  such  a  reversionary  interest  in 
the  land  has  ever  been  held  to  authorize  a  condition 
against  alienation.  Admitting,  that  the  rent  and  the 
land  are  parts  of  the  same  estate,  they  are  not  only 
capable  of  ownership  by  different  persons,  but  in  their 
nature,  they  must  belong  to  different  persons.  The 
grantor  owns  the  rent,  and  the  grantee  owns  the  land; 
each  has  an  estate  of  inheritance  in  his  own  part;  the 
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right  of  alienation  is  inseparably  incident  to  the  estate 
of  each ;  it  is  annexed  to  the  inheritable  quality  of  that 
estate.  The  power  of  the  lessor  to  alien  his  rent  cannot 
be  restrained.  "If  a  man  be  seised  (says  Coke)  of  a 
seignory,  a  rent,  or  an  advowson,  or  any  other  inherit- 
ance that  lyeth  in  grant,  and  by  deed  granteth  the  same 
to  a  man  and  his  heirs,  upon  condition  that  he  shall  not 
alien,  this  condition  is  void."  (Co.  Litt.  223  a.)  By  the 
old  feudal  law,  the  tenant  could  not  alien  his  fee,  with- 
out the  lord's  license ;  and  the  lord  could  not  alien  his 
seignory,  without  the  tenant's  attornment.  While  the 
tenures  were  military,  the  lord  had  an  interest  in  having 
a  brave  and  loyal  tenant,  true  to  his  oath  of  fidelity,  and 
capable  of  rendering  military  service  for  his  lands ;  and 
the  tenant,  on  the  other  hand,  was  interested  in  living 
under  the  protection  of  the  military  chief  of  his  own 
choice  and  adoption.  The  feudal  restraint  was  mutual ; 
but  when  the  feudal  relation  between  the  parties  was 
broken  up,  these  feudal  restraints  were  thereby  dis- 
solved; and  the  common-law  principle  applicable  to 
property  not  feudal,  immediately  took  effect,  and  ren- 
dered similar  restraints  created  by  contract  entirely 
void. 

The  right  of  re-entry  for  non-payment  of  rent,  or  the 
non-performance  of  other  covenants,  is  hot  such  an  inter- 
est in  the  estate  as  makes  the  condition  in  question 
valid.  It  is  not  a  reversion,  nor  is  it  the  possibility  of 
reversion,  nor  is  it  any  estate  in  the  land ;  it  is  a  mere 
right  or  chose  in  action,  and  if  enforced,  the  grantor 
would  be  in,  by  the  forfeiture  of  a  condition,  and  not  by 
a  reverter.  At  common  law,  a  rigl^t  of  entry  being  a 
mere  right  of  action,  could  not  be  granted  over.  (Co. 
Litt.  *214;  2  Cruise,  tit.  18,  c.  1,  §  15.)  It  is  only  ^ 
by  statute,  that  the  assignee  of  the  lessor  can  re-  '• 
enter  for  condition  broken.  But  the  statute  only  author- 
ized the  transfer  of  the  right,  and  did  not  convert  it  into 
a  reversionary  interest,  nor  into  any  other  estate.    It  is  a 
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totally  different  interest  from  the  possibility  of  reverter 
spoken  of  by  Coke,  and  in  the  Touchstone ;  it  is  no  more 
than  the  possibility  of  a  forfeiture.  When  property  is 
held  on  condition,  all  the  attributes  and  incidents  of 
absolute  property  belong  to  it,  until  the  condition  be 
broken;  and  this  is  especially  true,  when,  as  in  this 
case,  the  person  entitled  to  the  benefit  of  the  condition, 
is  not  in  any  degree  affected  in  his  right,  under  the  con- 
dition, by  the  exercise  and  enjoyment  of  those  attributes 
and  incidents.  The  lessor's  right  of  entry  for  breadi  of 
the  lawful  conditions,  are  not  defeated  or  impaired,  by 
the  sale  of  the  lessee's  interest  in  the  land. 

It  was  also  said  on  the  argument,  that  the  quarter-sale 
money,  being  reserved  in  the  lease,  was  not  the  money 
of  the  lessee,  but  the  money  of  the  purchaser  who  buys 
from  the  lessee.  If  there  be  any  force  in  this  objection, 
it  must  rest  on  the  ground  that  the  reservation  takes 
nothing  from  the  pocket  of  the  tenant,  and  is,  thereforOi 
no  injury  to  him.  But  this  is  clearly  a  mistake.  We 
have  already  seen,  that  the  grant  in  fee  carries  with  it 
the  insqparaile  right  of  alienation,  and  the  reservation  is 
an  attempt  to  separate  from  the  thing  granted,  an  inci« 
dent  or  quality  which  cannot  be  detached  from  it.  Rent 
is  separable  from  the  ownership  in  fee  of  the  land ;  but 
the  right  of  alienation  is  not.  The  reservation  of  rent 
does  not  affect  the  alienation  of  the  tenant's  interest  in 
the  land.  The  reservation  of  the  sale-money  restrains, 
and  may  destroy  it.  Besides,  the  reservation  is  an 
attempt  to  take  from  the  tenant,  not  only  a  part  of  the 
price  of  the  land,  but  a  part  of  the  price  of  all  the  build- 
ings and  other  improvements  he  may  have  put  on  it, 
which  may  be  even  more  valuable  than  the  land  itself; 
these  never  belonged  to  the  lessor.  The  obvious  effect 
of  a  reservation  of  quarter-sales,  if  valid,  is,  to  discourage 
and  prevent  the  tenant  from  making  these  improve- 
ments, because,  in  case  a  change  in  his  circumstanceB 
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♦should  make  it  necessary  to  sell  his  farm,  one  quarter 
of  the  value  of  the  improvements  would  go  to  his  lessor. 
Moreover,  if  the  reasoning  of  the  plaintiff's  counsel 
sustains  his  proposition,  it  proves  too  much;  it  will 
sustain  the  proposition,  that  a  like  reservation  is  good, 
in  a  grant  in  fee,  without  rent;  and  for  this  no  one 
will  contend.  The  reservation  of  sale-money  must  stand 
on  the  same  footing,  and  be  liable  to  the  same  objec- 
tion, as  the  condition  to  pay  it  to  the  grantor.  If  the 
one  restrains  alienation,  the  other  does  the  same  thing ; 
if  one  is  repugnant  to  the  estate  granted,  the  other  is 
equally  so. 

The  condition  in  restraint  of  alienation  cannot  be  sus- 
tained, on  the  ground  that  it  may  be  useful  to  protect 
the  lessor's  interest  in  the  rent.  The  covenant  of  the 
lessee  to  pay,  which  runs  with  the  land,  and  the  lessor's 
right  to  re-enter  for  non-payment,  are  practically  a 
sufficient  security  for  the  rent.  But  if  they  were  not, 
it  could  make  no  difference ;  the  lessor,  when  he  parted 
with  the  fee  of  the  land,  parted  with  his  right  to  control 
the  lessee's  disposal  of  it.  The  rent,  and  the  right  to 
re-enter  for  non-payment,  are  not  reversionary,  what- 
ever they  may  be  called  in  the  lease;  and  it  is  not 
enough,  to  say  that  they  resemble,  or  are  analogous  to 
such  interests.  The  condition  against  waste  can  only  be 
imposed  by  the  reversioner ;  it  is  repugnant  to  the  estate 
granted,  except  where  a  reversion  remains  with  the 
grantor.  Neither  the  reversion  of  rent  nor  the  right 
of  re-entry  for  non-payment,  will  uphold  a  condition 
against  waste,  in  a  lease  in  fee.  The  condition  against 
waste  would  be  a  much  more  efficient  protection  of  the 
landlord's  interest  in  the  rent,  than  the  condition  to  pay 
quarter-sales ;  and  it  would  be  an  absurdity,  to  uphold 
tiie  latter,  on  this  ground,  where  the  former  cannot  be 
sustained. 

The  arguments  above  referred  to  in  favor  of  the  con- 
dition to  pay  sale-money,  are  founded  on  the  proposition 
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that  the  reservation  of  rent,  and  the  right  of  re-entry, 
are  interests  in  the  land,  remaining  in  the  lessor,  analo- 
gous to  a  reversion,  and  equivalent  thereto,  for  the  pur- 
pose of  sustaining  the  validity  of  the  condition.  But 
*  KftQ  1  ^^^^  ^  ^^  ^^8^^  equivalent  for  a  reversion,  *for 
-'  that  purpose.  The  argument  is  an  attempt  to 
introduce  a  new  reason,  never  heretofore  regarded  as 
sufficient  for  supporting  the  condition.  The  reasoning 
from  analogy  is  still  more  frail  and  feeble ;  it  is  only  on 
grounds  strictly  technical,  that  the  escheat,  or  any  other 
remote  reversion  is  made  to  sustain  the  condition,  and 
nothing  but  a  reversion,  or  the  possibility  of  a  reversion, 
is  included  within  that  technical  rule.  A  further  ex- 
amination of  the  force  and  weight  of  the  reasons  in 
favor  of  the  condition,  derived  from  supposed  analogies 
and  equivalents,  would  open  a  wide  field  of  argument 
upon  the  general  tendency  of  these  restraints  upon  the 
transfer  of  property,  on  which  we  think  it  unnecessary 
to  enter,  and,  therefore,  forbear  to  do  so. 

Our  intention  has  been  to  investigate  and  decide  this 
question,  on  strict  legal  authority,  without  adverting  to 
any  general  considerations  of  public  policy.  We  have 
examined  it  with  great  care,  and  feel  assured  of  the 
soundness  of  the  conclusions  to  which  the  examination 
has  brought  us.  The  case  was  most  ably  and  learnedly 
argued ;  and  this  seemed  to  render  it  proper  to  state  the 
grounds  of  our  decision  at  greater  length,  than  would 
otherwise  have  been  thought  necessary.  The  judgment 
of  the  supreme  court  ought  to  be  affirmed. 

Judgment  affirmed. 
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♦OvBEBAGH  et  al.  V.  Patbib. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  verdict  in  favor  of  the 
plaintiff  had  been  set  aside,  and  a  new  trial  granted. 
(Reported  below,  8  Barb.  28.) 

This  was  an  ejectment  for  a  farm  in  Coeymans,  in  the 
county  of  Albany,  which  the  plaintiflfe  claimed  in  fee. 
The  question  presented  was  the  same  as  that  decided  in 
De  Peyster  v.  Michael.  There  was  a  verdict,  at  the  circuit, 
in  favor  of  the  plaintifis,  which  was  set  aside  by  the  court 
at  general  term,  on  a  motion  for  a  new  trial ;  whereupon, 
the  plaintiffs  appealed  to  this  court. 

Stevens,  for  the  plaintiff. 

Taber,  for  the  defendant 

Per  Cumam. — ^Judgment  aflBirmed,  for  the  reasons 
given  VI  De  Peyster  v.  MichaeL 
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Db  Pbystbb  v.  Snybbb. 

This  suit  involved  the  same  question  as  De  Peyster  v- 
Miehael,  and  the  judgment  was  affirmed  for  the  reasons 
there  given, 

Sutherland,  for  the  plaintiff 

Rogeboom^  for  the  defendant 

Judgment  affirmed. 
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Nicholson  et  d.  v.  Lbayitt  et  at. 
Assiffnmmtfor  the  benefit  of  creditors. 

An  assignment  for  the  benefit  of  creditors,  whidi  autiiorises  the  trustees  to 
sell  on  credit,  is  {randolent  and  void,  as  to  the  crediton. 

l^cholson  v.  Leavitt,  4  Sandf.  252,  reversed ;  Bnrdick  v.  Post,  IS  Barb.  168, 
affirmed. 

Appeal  from  the  general  tenn  of  the  Superior  Court 
of  the  city  of  New  York,  where  the  plaintiflf's  bill  had 
been  dismissed,  with  costs.  (Reported  below,  4  Handf. 
252.) 

This  was  a  bill  in  equity,  filed  in  the  late  court  of 
chancery,  by  the  plaintiffs,  as  judgment-creditors  of  the 
firm  of  J.  W.  &  R.  Leavitt,  against  the  debtors  and  their 
assignees,  to  set  aside  certain  assignments  made  by  the 
firm,  in  trust  for  the  benefit  of  creditors,  on  the  ground 
that  they  were  designed  to  hinder,  delay  and  defraud 
the  creditors  of  the  assignors ;  and  to  obtain  satisfaction 
of  their  judgments  out  of  the  property  in  the  hands  of 
the  assignees. 

John  W.  Leavitt  and  Rufus  Leavitt,  who  had  been 
largely  engaged  in  business,  as  dry-goods  jobbing  mer- 
chants, in  the  city  of  New  York,  under  the  firm  name 
of  J.  W.  &  R.  Leavitt,  stopped  payment  on  the  28th 
March  1845,  being  then  indebted  in  upwards  of 
$300,000.  Between  that  date  and  the  31st  July  1845, 
they  executed  twelve  partial  assignments  of  their  pro- 
perty for  the  benefit  of  creditors;  and  on  the  last- 
mentioned  day,  a  general  assignment  of  all  their  pro- 
perty for  the  like  purposes.    All  the  assignments  con^ 
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tained  preferences  in  favor  of  particular  creditors.    The 
several  assignees  were  made  defendants  in  this  suit. 
*Kil  1      *E^cl^  ^f  these  assignments,  which  embraced 
■■  property  in  possession,  as  contradistinguished 
from  choses  in  action,  contained  the  following  provision; 

"  Upon  trust,  that  the  said  parties  of  the  second  part, 
^nd  the  survivor  of  them,  do  and  shall,  in  such  manner, 
and  at  such  time  or  times,  either  at  public  or  private 
sale,  or  for  cash,  or  upon  credit,  or  partly  for  cash  and  partly 
upon  credit,  aud  by  and  under  such  terms  and  conditions 
as  they  shall  think  reasonable  and  proper,  absolutely 
sell,  convey  and  dispose  of  all  and  singular  the  said 
estate  and  property,  hereby  conveyed  and  assigned,  or  so 
much  thereof  as  can  be  sold  or  disposed  of.  And  also, 
do  and  shall,  in  the  meantime,  collect  and  receive  the 
rents,  issues  and  profits  of  the  said  real  estate  and  prem- 
ises, and  by  and  out  of  the  moneys  which  shall  arise 
from  such  sale  or  sales,  and  which  shall  be  collected, 
received  and  gotten  in  as  aforesaid,  do  pay  and  dis- 
charge," Ac. 

It  was  this  provision  which  was  alleged  to  render  the 
assignments  fraudulent  as  to  creditors.  The  cause  was 
transferred  to  the  superior  court,  under  the  act  of  1849, 
where  the  assignments  were  adjudged  to  be  valid,  and 
the  plaintiff's  bill  dismissed,  with  costs ;  whereupon,  this 
appeal  was  taken. 

(y  Conor,  for  the  appellants. 

r 

Bea/rddey,  for  the  respondents. 

*^1K1  *Gr-AJiDiNBR,  J. — ^Thc  Only  question  which  1 
^  propose  to  consider  is,  whether  a  provision, 
authorizing  a  credit,  in  the  discretion  of  the  trustees, 
upon  the  sale  of  the  property,  avoids  the  trust  as  to  the 
complainant,  a  judgment-creditor. 
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One  of  the  express  trusts  authorized  by  statute  is,  "to 
sell  lands  for  the  benefit  of  creditors ;"  trusts  of  personal 
property  are  tolerated  by  our  law,  for  the  same  object. 
The  power  to  create  a  trust  of  real  or  personal  property,  or, 
as  in  this  case,  of  both,  must  be  construed  in  the  light 
of  other  provisions  of  the  common  law  and  the  statutes  of 
this  state.  One  of  these  statutes  prescribes,  that  every 
assignment  of  any  interest  in  lands,  goods  or  things  in 
action,  made  with  intent  to  hinder,  delay  or  defraud 
creditors  of  their  lawful  suits,  damages,  debts  or  de- 
mands, shall,  as  against  the  persons  so  hindered,  delayed, 
Ac.,  be  void.  (2  R.  S.  137,  §  1.)  Another,  that  all  assign- 
ment of  goods,  Ac.,  in  trust  for  the  use  of  the  person 
making  the  same,  shall  be  void  as  against  creditors,  ex- 
isting or  subsequent,  of  such  persons.    (2  R.  S.  135,  §  1.) 

These  statutes  are  but  expositions  of  the  common  law 
(2  Cowp.  432),  which,  in  addition,  imposes  upon  the 
debtor  the  obligation  to  pay  his  debts  as  they  become 
due.  These  various  provisions  of  law  must  stand  toge- 
ther, and  each  should  be  so  interpreted,  as  to  preserve 
the  rights  of  the  debtor,  without  essentially  aflfecting  his 
obligations  to  his  creditors.  The  legislature  have  con- 
ferred *upon  the  debtor  the  right  to  create  a  trust  r  ^i^  r^/. 
of  his  property  for  certain  purposes ;  he  may  also  ^' 
prefer  one  creditor  to  another.  Of  course,  the  "delay" 
to  creditors,  necessarily  resulting  from  a  fair  exercise  of 
these  rights,  is  not  prohibited  by  any  statute  ;*  but  this 
delay  must  be  incidental,  and  necessary  to  the  existence  of 
the  trust,  or  the  exercise  of  the  power.  Where  it  becomes 
the  principal  motive  for  the  creation  of  the  one,  or  the 
exercise  of  the  other,  the  conveyance  made  and  thing 
done  in  pursuance  of  such  intent,  if  any  injury  does  ot 
thereby  may  result  to  creditors,  is  prohibited  by  statute, 
and  may  be  avoided,  at  their  instance. 

Nothing  beyond  this  was  determined  in  ifeua?  v.  Howell 

:  Hanselt  v.  Vilmar,  76  N.  T.  6S0 :  b.  o.  IIJ.  &  8p.  574. 
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(4  East  1)  and  in  Wiider  v.  Mnne  (6  Cowen  287)  and 
other  cases  to  which  we  have  been  referred.  In  the  first 
case,  Lord  Ellenboeough  said,  'Hhe  statute  was  meant 
to  prevent  deeds,  <fec.,  fraudulent  in  their  concoction,  and 
not  merely  such  as,  in  their  eflfect,  might  delay  or  hinder 
creditors."  And  in  the  last,  it  was  held,  that  it  could 
not  be  left  to  a  jury  to  decide  whether  an  execution  was 
issued  upon  a  ftondjicfe  judgment,  with  an  intent  to  delay 
other  creditors,  that  such  must  necessarily  have  been  the 
intent,  the  property  being  insufficient  to  pay  both  judg- 
ment-creditors. Both  of  these  were  cases  of  preference 
by  means  of  judgments  confessed  to  boTid  fide  creditors, 
who  had  issued  executions  and  levied  upon  the  insoU 
vent's  property.  The  delay,  in  each  case,  to  other  cred- 
itors, was  the  necessary  result  of  the  preference  given, 
and  for  that  reason  lawful 

Indeed,  these  authorities,  and  others  of  the  same  class, 
are  not  distinguishable  in  principle,  from  a  case  in  which 
an  insolvent,  owing  debts  of  an  equal  an^ount,  to  two 
different  creditors,  with  money  sufficient  to  discharge  one 
only,  and  no  other  property,  pays  one  demand  in  full,  and 
omits  the  other  intentionally.  No  one  would  imagine, 
in  the  instance  supposed,  that  the  debtor  and  the  fortu- 
nate creditor,  one  or  both,  were  liable  in  a  penal  action 
for  fraud.  The  payment  of  one  demand,  although  the 
debtor  happened  to  owe  two,  was  right  in  itself,  and  pre- 
cisely what  the  law  required ;  and  although  the  parties 
*  K1 7  1  ^^y  ^^y^  ^foreseen,  and  intended,  tliat  other 
J  creditors  should  be  delayed,  the  delay  would  bo 
the  incidental  consequence  of  an  act  perfectly  just  and 
legal.  But  let  us  suppose,  that  the  debtor  owed  but  one 
debt,  and  had  transferred  his  property  with  intent  to 
hinder  and  delay  that  creditor,  although  but  for  a  day, 
the  assignment,  if  it  could  have  that  effect,  would  be 
fraudulent  and  void.  The  same  would  be  true  of  a  trust, 
giving  preferences,  but  intended  to  hinder  and  delay 
other  creditors.  In  these  cases,  the  motives  for  creating 
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the  trust,  and  the  purpose  to  be  effected  by  it,  would  be 
illegal ;  the  delay,  instead  of  being  incidental,  would 
be  the  primary  object  to  be  accomplished  by  its  creation  ; 
such  an  intent,  whether  manifested  by  an  open  or 
secret  trust,  avoidt^  the  conveyance.  There  is  no  case  to 
the  contrary,  nor  caa  there  be,  without  a  repeal  of  the 
statute. 

It  was  argued,  that  an  "intent  to  hinder  and  delay 
creditors,  there  being  no  Intent  to  defraud  them,  will 
not  make  an  assignment  illegal;  a  positive  intent  to 
defraud  must  exist."  The  answer  to  this  suggestion  is, 
that  a  positive  intent  to  defraud  always  does  exist,  where 
the  inducement  to  the  trust,  is,  to  hinder  and  delay 
creditors,  since  the  right  of  a  creditor  to  receive  his 
demand,  when  due,  is  as  absolute,  as  the  right  to  receive 
it  all.  It  has  always  been  understood,  that  where  an 
individual  has  incurred  an  obligation  to  pay  money,  the 
tiTtie  of  payment  was  an  essential  part  of  the  contract; 
that  when  it  arrived,  the  law  demanded  an  immediate 
appropriation  by  the  debtor,  of  his  property,  in  dis- 
charge of  his  liability,  and  if  he  failed,  would  itself,  by 
its  own  process,  compel  a  performance  of  the  duty.  The 
debtor,  by  the  creation  of  a  trust,  may  direct  the  applica- 
tion of  his  property,  and  may  devolve  the  duty  of 
making  the  appropriation  upon  a  trustee ;  this  the  law 
permits,  and  such  delay  as  may  be  necessary  for  that 
purpose.  But  the  debtor  cannot,  in  this  way,  avoid  the 
obligation  of  immediate  payment,  nor  extend  the  period 
of  credit,  without  the  assent  of  the  creditor ;  the  attempt 
to  do  this,  however  plausible  may  be  the  pretence,  is,  in 
conscience  and  in  law,  a  fraud  and  nothing  else.  It  is 
the  fraud  *which  we  are  asked  to  sanction,  by  r-  ^^^r. 
upholding  the  trust  in  question.  L 

These  insolvent  debtors  have  authorized  their  trus- 
tees, according  to  their  discretion,  to  sell  the  assigned 
property  wpon  credit.  They  are  to  determine  when  the 
purchasers  shall  pay,  and  of  course,  when  the  creditors 
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ehall  receive  their  dividend;  their  power  amounts  to 
this,  as  we  shall  see,  if  it  amounts  to  anything.  It  is 
hardly  necessary  to  say,  that  what  the  debtors  could  au- 
thorize, they  could  direct  to  be  done ;  and  they  could 
have  prescribed  the  period  for  the  credit  in  the  trust- 
deed.  Their  power  in  this  respect,  upon  the  principles 
assumed  by  the  court  below,  is  unlimited,  if  exercised 
in  good  faith.  The  whole  argument,  independently  of 
authority,  in  favor  of  this  extraordinary  power,  resolves 
itself  into  this,  that  without  it,  the  property  of  the 
debtor  may  be  sacrificed,  and  creditors  thereby  injured. 
To  this  it  may  be  answered,  if  the  trust  property  is  not 
readily  convertible  into  money,  the  debtor  may  dispose 
of  it  himself;  he  is  under  no  obligation  to  assign.  It 
was  not  the  object  of  the  legislature,  as  the  late  chan- 
cellor remarked,  "  to  hold  out  inducements  to  a  debtor 
in  failing  circumstances,  to  place  his  property  beyond 
the  reach  of  creditors."    (7  Paige  274.) 

In  the  second  place,  if  the  property  is  more  than 
sufficient  to  discharge  all  the  debts  of  the  assignor,  he 
has  no  right  to  delay  creditors,  by  giving  credit  on  the 
sale  of  the  property^  with  a  view  to  increase  the  surplus 
resulting  to  him ;  this  would  be  a  trust  for  his  own  benefit, 
and,  consequently,  void,  by  the  first  section  of  the  "  act 
against  fraudulent  conveyances."  (7  Paige  37.)  If  the 
property  is  sufficient  to  pay  the  demands  of  creditors,  it 
is  obvious,  that  they  are  chiefly  interested  in  the  amount 
to  be  realized  by  the  sale.  As  they  must  sustain  the 
loss,  if  there  is  a  deficiency,  they  should  have  the  right 
to  be  consulted,  and  to  determine  whether  their  interest 
■  will  be  better  subserved,  by  a  smaller  sum  presently 
received,  or  a  larger  one,  at  a  future  period.  The  rights 
of  the  debtor  are  sufficiently  guarded,  by  the  privi- 
lege, which  the  law  gives  him,  of  intrusting  the  sale 
of  his  property  to  trustees  of  his  own  selection ;  that 
*  Ki  Q  1  *^^®y  ^^^  consult  his  interest,  whoever  else  may 
-'  suflfer,  is  demonstrated  by  all  past  experience. 
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Again,  the  practice  of  chancery  in  feference  to  re- 
ceivers, and  the  law  authorizing  a  credit,  by  certain 
statutory  trustees,  administrators,  &c.,  upon  the  sales  of 
property  on  account  of  creditors,  have  been  cited,  to  sus- 
tain the  views  of  the  respondents.  But  all  these  are 
oflGicers  of  the  law,  and  not  the  representatives  of  the 
debtor ;  they  are  trustees,  it  is  true ;  but  their  duties  are 
defined  by  the  court,  or  written  in  the  statute.  B^des, 
the  grant  of  the  power  in  express  terms,  in  the  cases 
mentioned,  is  evidence  that,  in  the  opinion  of  the  legis- 
lature, such  an  authority  could  not  be  implied  from  a 
mere  power  to  sell,  which  is  the  proposition  to  be  estab- 
lish€|d,  to  sustain  this  assignment. 

NeaUy  v.  Ambrose  (21  Pick.  185)  and  Hopkins  v.  Ray 
(1  Met.  79)  merely  determine,  that  the  provisions  of  the 
particular  trusts  then  before  the  court,  gave  to  the 
assignees  authority  to  sell  on  credit,  not  that  it  would 
be  implied  from  the  grant  of  a  power  to  sell.  In  Hop- 
hms  V.  Ray,  the  trustees  were  authorized  "to  sell  and 
dispose  of  the  goods,  in  such  manner,  as  they  should 
think  most  advisable,  within  one  year.'-  They  thought 
it  advisable  to  sell  on  credit,  and  it  was  held,  that  they 
could  not  be  made  personally  responsible,  although  the 
trust  was  void  by  the  law  of  Massachusetts.  The  terms 
of  the  assignment  in  the  other  case,  were  equally  strong; 
in  neither  of  them  was  the  validity  of  the  trusts  them- 
selves in  question,  and  in  both,  the  plaintiffs  were 
attaching-creditors,  not  creditors  by  judgment. 

In  Rogers  v.  De  Forest  (7  Paige  278),  the  chancellor 
observed,  "  that  the  express  power  to  sell  on  credit,  in 
that  case,  was  a  power  which  is  usually  implied  in  trusts 
of  that  description,  and  was  not  a  violation  of  the  re- 
vised statutes  relative  to  uses  and  trusts."  And  yet> 
singularly  enough,  he  remarks  in  the  same  opinion, 
that  he  was  "  satisfied  it  was  never  the  intention  of  the 
legislature,  to  vest  the  legal  estate  in  trustees  under  the 
first  subdivision  of  the  53d  section,  for  any  other  pur- 
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pose  than  that'  of  an  immediate  sale  for  the  benefit  of 
*  K9ft  1  ^^  creditors."  *The  ground  upon  which  this 
■^  learned  jurist  upholds  a  trust  to  sell  on  credit, 
is,  that  the  securities  taken  for  the  property  sold,  may, 
by  order  of  the  court,  be  at  once  converted  into  cash ; 
this  is  also  the  opinion  of  the  superior  court,  who  seem 
to  have  adopted  the  doctrine  and  reasoning  of  the  chan- 
cellor. But  if  the  debtor  can  legaUy  direct  the  trustees 
to  give  credit  on  the  sale,  it  is  because  the  law  clothes 
him  with  a  discretion  to  determine,  whether  a  future 
payment  will,  or  will  not,  be  advantageous  to  his  cred- 
itors. The  court  of  chancery  cannot  control  that  dis- 
cretion, nor  deprive  the  creditors  of  the  benefit  resulting 
from  its  exercise,  by  compelling  the  trustees  to  sacrifice 
the  securities  taken  from  the  purchasers,  in  order  to 
raise  money  for  immediate  distribution. 

This  is  true  of  an  assignment  like  the  present,  where 
the  assignees  are  clothed  with  a  discretionary  authority 
by  the  author  of  the  trust.  It  is,  in  each  case,  a  ques- 
tion of  power  under  the  statute ;  if  the  debtor  can  create 
such  a  trust,  equity  cannot  interpolate  a  provision,  that 
the  fund  shall  be  disposed  of,  and  the  money  realized, 
according  to  the  discretion  of  a  chancellor.  A  debtor, 
for  example,  or  assignee  under  his  authority,  determine, 
as  the  late  chancellor  assumes  they  rightfully  may,  that 
the  real  estate  of  the  insolvent,  sold  on  a  credit  of  two 
years,  will  produce  $1500,  which,  if  sold  for  cash,  would 
yield  but  $1000;  that  $1500,  divided  among  the  cred- 
itors, at  the  end  of  that  period,  would  be  more  for  their 
advantage  than  $1000  presently  distributed ;  he  frames 
a  trust  accordingly.  The  trust  is  valid,  and  yet  a  court 
of  equity  that  could  not  compel  the  trustees  to  dispose 
of  the  land  for  cash,  can  yet  deprive  the  creditors  of  the 
advantages  of  a  future  payment,  by  compelling  the  trus- 
tee to  sell  the  bond  and  mortgage  received  for  the  real 
estate,  to  a  broker,  for  $1000  in  cash,  for  present  distribu- 
tion. Indeed,  the  reason  assigned  by  the  chancellor  for 
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upholding  the  trust,  is,  in  substance,  because  the  court 
of  chancery  can  annul  it  at  pleasure.  I  deny,  that  cotvrts 
pos$e88  any  mch  power;  i^  the  trusst  is  vatid,  they  (vre  bomid 
to  enforce,  and  not  defeat  *it.  That  a  power  of  -  ^ 
this  kind,  vested  in  a  debtor,  would  be  most  ^ 
dangerous,  the  chancellor  impliedly  admits,  in  claiming 
jurisdiction  to  modify  and  regulate  its  exercise ;  its  lia- 
bility to  abuse  is,  to  my  mind,  a  sufficient  reason  against 
implying  its  existence.  The  same  considerations,  which 
made  the  legislature  require  an  immediate  sale,,  require 
an  immediate  payment  also;  a  discretion  may  be  as 
judiciously  exercised  in  postponing  the  time  of  sale  of 
property,  as  in  postponing  the  time  of  payment. 

In  opposition  to  the  authority  cited  by  the  respondents, 
reference  may  be  made  to  the  observations  of  the  chan- 
cellor, in  Hart  v.  Orane  (7  Paige  38)  and  in  Meachem  v. 
Steames  (9  Id.  405);  to  the  decision  of  the  supreme  court 
of  the  second  district,  in  Bvrdick  v.  Post  (12  Barb.  168), 
and  to  Barney  v.  Griffm  (2  N.  Y.  365).  No  member  of 
the  court  dissented  from  the  opinion  of  Judge  Bronson, 
upon  this  point,  in  that  case,  although  no  decision  was 
made  upon  it,  because  none  was  necessary  to  the  deter- 
mination in  that  suit. 

The  judgment  of  the  superior  court  must,  therefore, 
be  reversed,  and  the  assignments,  corUainmg  the  provision 
as  to  credit,  declared  fraudulent  and  void  as  to  the 
complainants. 

Edmonds,  J.* — ^The  question  is  presented  in  this  case, 
simply  and  nakedly,  whether  a  voluntary  assignment, 
by  a  debtor  in  failing  circumstances,  is  void,  by  reason 
of  its  containing  a  clause,  authorizing  the  assignee  to  sell 
the  assigned  property,  on  credit. 

I  should  be  inclined  to  consider  the  decision  of  the 
supreme  court,  in  Bwrdick  v.  Post  (12  Barb.  168),  and 

>  This  opinion  was  originaUf  pnWsMl  in  10  N.  T.  591 ;  it  is  here  giyea 
in  its  proper  plaee* 
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the  ruling  of  this  court,  in  Barney  v-  Griffin  (2  N.  Y.  371), 
as  decisive  of  the  question.  I  have  no  means  of  going 
behind  the  report  of  these  cases,  to  inquire  into  the 
private  opinions  of  the  members  of  the  court;  and  if  I 
had,  I  should  be  reluctant  to  do  so,  lest  I  might  be 
regarded  as  sanctioning  a  course  that  may  tend  to 
unsettle  and  weaken  the  authority  of  the  court  of  last 
resort.  So  far  as  the  record  of  the  case,  made  by  the 
authorized  officers  of  the  state,  may,  in  its  language,  give 
rise  to  doubts  or  criticism,  it  becomes  a  perfectly  legitimate 
subject  of  inquiry ;  but  when  that  record  is  sufficiently 
explicit,  on  its  face,  I  cannot  feel  myself  at  liberty  to 
impair  its  just  force,  by  any  private  cross-examination 
of  the  members  of  the  court,  or  by  any  private  and 
irresponsible  statement  of  theirs,  in  conflict  with  the 
plain  import  of  their  official  languge.* 

As,  however,  the  authority  of  the  decision  of  this  court 
has  been  questioned  by  the  inferior  tribunal,  whose 
judgment  we  are  now  considering,  and  has  been  fully 
discussed  in  the  argument  before  us,  it  will  be  as  well  to 
reiterate  it  here;  and,  if  practicable,  in  language  too 
explicit  for  doubt,  our  entire  concurrence  with  the  ruling 
on  this  point,  in  both  of  the  cases  referred  to. 

For  more  than  thirty  years,  our  courts  have  been 
struggling  to  keep  within  due  bounds,  voluntary  assign- 
ments by  failing  debtors.  No  one  can  be  long  engaged 
in  the  administration  of  justice,  without  becoming  sen- 
sible how  much  fraud  and  mischief  are  perpetrated,  under 
color  of  such  machinery.  To  punish  a  vigilant  creditor ; 
to  keep  the  property  within  the  debtor's  control,  by 
means  of  a  friendly  assignee ;  or,  to  make  it  as  available 

*  This  critidsm  was  called  forth  bj  the  mode  in  which  Barney  v.  Griffin 
had  been  reported  (the  reporter  having  been  himself  the  counsel  of  the  onsoo- 
oessftd  partj)  ;  and  the  remarks  of  Mr.  Jnstice  Dubr,  in  the  opinion  of  tfie 
coort  bolow  (4  Sandf.  294)-:-*<  We  should  have  donbted  whether  die  state- 
ment of  the  reporter  conld  hare  been  regarded  bj  ns,  had  not  satisfisctory 
eridenoo  been  placed  in  oar  hands^  since  the  hearing,"  (bj  whom  f )  '*  that  it 
was  made  upon  the  aathority  of  Mr.  Justice  Bbohsoh  himself.'* 
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to  him  ^  possible,  are  far  more  frequently  the  purposes 
of  such  assignments,  than  a  fair  and  equal  distribution 
of  the  property  among  those  to  whom  it  equitably 
belongs.  And  the  result  at  which  courts  are  bound  to 
aim — such  distribution,  namely,  and  that  as  soon  as 
practicable — is  almost  invariably  thwarted  by  these 
assignments,  and  the  delay  and  hindrance  which  they 
interpose,  under  the  pretence  of  equality,  and  a  full 
dedication  of  the  debtor's  eflfects  to  the  payment  of  his 
debts.  Under  the  name  of  that  equality,  which  is 
equity,  the  means  of  the  debtor  are  placed  beyond  the 
reach  of  his  creditors,  and  frequently  consumed  in 
expenses  and  charges  by  the  assignee,  rather  than  in 
the  liquidation  of  the  debts.  Such  is,  most  generally, 
the  practical  effect  of  tolerating  these  voluntary  assign- 
ments, and  no  one  can  long  occupy  a  seat  on  the  bench, 
without  witnessing  and  lamenting  it. 

The  only  ground  on  which  they  have  ever  been 
allowed  at  all,  is,  that  they  do  only  that  which  every 
principle  of  honesty  demands,  and  surrender  all  of  the 
debtor's  property  to  the  satisfaction  of  his  debts.  Yet,  it 
most  frequently  is  true,  that  they  operate  to  withdraw 
that  property  from  that  legitimate  purpose,  at  least,  for 
a  while,  if  not  penhanently,  and  often  appropriate  it  to 
other  purposes.  The  courts  have  been  compelled  to 
witness  these  frauds,  thus  perpetrated  in  the  name  of  the 
law,  until  they  have  been  constrained  by  a  sense  of  duty, 
to  aim  at  suppressing  the  evil,  so  far  as  in  them  lies, 
and  at  attaining  that  equality  which  is  shunned  under 
the  pretence  of  seeking  it 

From  the  cases  of  Mwrray  v.  Rigga  (2  Johns.  Ch.  565) 
and  Hydop  v.  Clarh  (14  Johns.  458),  both  in  1817,  until 
this  day,  our  courts,  both  of  law  and  equity,  have 
struggled  for  thfe  attainment  of  this  object,  and  have 
been  engaged  in  striking  down  the  various  forms  devised 
by  the  ingenuity  of  debtors,  to  pervert  a  rule,  sounding 
fidrly,  to  purposes  of  eviL    I  remember  well,  the  effort 
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that  was  made  in  the  court  for  the  correction  of  errors, 
in  the  case  of  Grover  v.  Wakeman  (11  Wend.  187),  to 
relax  the  strict  rule  of  the  courts,  and  sustain  these  vol- 
untary assignments,  as  a  quad  necessary  substitute  for  a 
bankrupt  law.  I  was  myself  engaged  in  that  eflfort,  and 
was  unwilling  to  extend  the  rule  any  further  than  it  had 
been  extended  in  the  case  of  Murray  v.  Riggs.  But  after 
full  and  mature  consideration,  I  was  overruled  by  a 
very  decided  majority  of  the  court ;  and  the  ruling  of 
Orover  v.  Wakeman  has,  ever  since,  for  now  some  twenty 
years,  been  the  unwavering  law  of  this  state. 

The  principle  established  by  that  case,  was  happily 
and  forcibly  stated  by  Judge  Sutherland,  who  delivered 
the  prevailing  opinion  of  the  court  in  Grover  y,  Wakeman; 
and  it  is  manifest,  from  the  report  of  the  latter  case,  that 
it  was  the  intention  of  that,  the  court  of  last  resort,  after 
full  consideration,  so  to  establish  it.  "It  is  time,"  he 
says,  "that  some  plain,  simple,  but  comprehensive  prin- 
ciple should  be  adopted  and  settled  upon  this  subject 
In  the  absence  of  a  bankrupt  law,  the  right  of  giving 
preferences,  must,  probably,  be  sustained.  Let  the  embar- 
rassed debtor,  therefore,  assign  his  property  for  the  benefit 
of  whom  he  pleases;  but  let  the  assignment  be  absolute 
and  unconditional;  let  it  contain  no  reservations  or 
conditions  for  the  benefit  of  the  assignor ;  let  it  not  extort 
from  the  fears  and  apprehensions  of  the  creditors,  or  any 
of  them,  an  absolute  discharge  of  their  debts,  as  the 
consideration  for  a  partial  dividend;  let  it  not  convert 
the  debtor  into  a  dispenser  of  alms  to  his  own  creditors ; 
and  above  all,  let  it  not  put  up  his  favor  and  bounty  at 
audiony  under  the  cover  of  a  trust,  to  be  bestowed  upon 
the  highest  bidder.  After  the  maturest  reflection  on 
this  subject,  I  have  come  to  the  conclusion,  that  the 
interests,  both 'of  debtor  and  creditor,'  as  well  as  the 
general  purposes  of  justice,  would  be  promoted,  if  the 
question  is  still  an  open  one,  by  confining  these  assign- 
ments to  the  simple  and  direct  appropriation  of  the 
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property  of  the  debtor  to  the  payment  of  his  debts.  The 
remnants  of  many  of  these  insolvent  estates  are  now 
wasted  in  litigation,  growing  out  of  the  complex  or 
suspicious  character  of  the  provisions  of  these  assign- 
ments. One  device  after  another,  to  cover  up  the  property 
for  the  benefit  of  the  assignor,  or  to  secure  to  him,  either 
directly  or  indirectly,  some  unconscientious  advantage, 
has,  from  time  to  time,  been  brought  before  our  courts, 
and  received  condemnation.  But  new  shifts  and  devices 
are  still  resorted  to,  and  will  continue  to  be  so,  until 
some  principle  is  adopted  upon  the  subject,  so  plain  and 
simple,  that  honest  debtors  cannot  mistake  it,  and  fraud* 
ulent  ones  will  be  deterred  from  its  violation,  by  the 
certainty  of  detection  and  defeat.  The  principle  to 
which  I  have  adverted,  it  appears  to  me,  if  adopted,  will, 
to  a  very  considerable  extent,  accomplish  that  object.*' 

I  acknowledge  the  binding  force  of  this  decision,  even 
in  this,  the  court  of  last  resort,  and  have  ever  felt  my- 
self constrained  to  obey  it,  when  sitting  in  any  inferior 
tribunal.  And  it  is,  perhaps,  proper,  that  I  should 
admit,  that  subsequent  reflection  and  experience  have 
tended  to  impress  on  my  mind,  the  conviction  of  its 
entire  propriety.  I  am  disposed,  therefore,  to  re-aflSrm 
it,  in  the  broad  and  explicit  language  in  which  it  was 
then  announced.  I  have  already  had  occasion  to  do  so, 
at  the  special  term  of  the  supreme  court,  upon  the  same 
question  now  presented  to  us ;  and  I  am  now  persuaded, 
that  there  is  no  other  rule  that  can  be  safely  adopted,  to 
prevent  the  innumerable  frauds  that  are  perpetrated, 
under  the  sanction,  and  in  the  name,  of  these  voluntary 
assignments. 

The  great  consideration  that  is  urged  in  support  of 
the  clause,  which  is  objected  to,  in  this  assignment,  is, 
that  the  assignee  must  have  some  discfetion  as  to  the 
mode  of  selling  the  property,  and  that  discretion  may 
often  warrant  a  sale  on  credit ;  that  sales  on  credit  are 
often  expressly  sanctioned  by  the  statutes;  and  that, 
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therefore,  it  cannot  be.  improper,  to  confer,  in  terms, 
upon  the  assignee,  the  power  which  flows  to  him  as  a 
necessary  incident  of  his  position ;  or,  in  the  language 
used  in  tliis  regard,  "if  the  law  says,  that  the  authority, 
as  necessary  and  beneficial,  is  given  by  implication,  we 
shall  not  commit  the  absurdity  of  saying,  that  it  is  ille- 
gal and  fraudulent,  when  given  in  terms."  Now,  it 
seems  to  me,  that  this  argument  overlooks  this  imporlr 
ant  consideration,  that  sanctioning  this  clause,  "when 
given  in  terms,"  strips  the  creditor  of  his  control  over 
the  property,  and  confers  that  control  on  the  debtor. 

When  a  debtor  becomes  insolvent,  his  property  be- 
longs, in  equity,  to  his  creditors,  and  not  to  him ;  and, 
thenceforth,  the  object  and  aim  of  the  law  is,  to  give  it 
to  his  creditors.  He  has  an  interest,  to  see  that  it  is  not 
sacrificed  or  wasted,  but  is  so  managed  as  to  pay  as 
much  of  his  debts  as  possible ;  this  is  the  extent  of  his 
equitable  interest ;  but  it  is  subordinate  to  the  rights  of 
his  creditors,  which  are,  to  have  the  property  applied  to 
the  satisfaction  of  the  debts,  without  fraud,  hindrance 
or  delay.  That  subordination  is  an  inflexible  principle 
of  the  law,  save  only  where  it  is  interfered  with  by  the 
rule  which  sustains  these  voluntary  assignments.  It  is 
in  obedience  to  that  principle,  that  the  creditor  has  a 
right  to  resort  to  the  courts,  and  to  enforce  the  satisfac- 
tion of  his  claim,  even  at  the  expense  of  a  forced  sale 
and  sacrifice  of  the  debtor's  property.  It  is  that  which 
lies  at  the  foundation  of  all  bankrupt  laws,  and  is  inter- 
woven into  our  insolvent  laws.  It  is  founded  in  justice, 
enacted  into  our  statutes,  and  is  necessary  for  the  due 
protection  of  the  immense  mass  of  mercantile  trans- 
actions which  are  continually  accumulating  around  us. 
Yet  it  is  invaded  by  the  rule  which  sanctions  voluntary 
assignments,  a  rule,  having  its  origin,  not  in  the  statute, 
but  in  the  decisions  of  our  courts,  and  springing  from 
the  diJficulties  flowing  from  the  absence  of  a  general 
bankrupt  law. 
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A  bankrupt  law,  that  would  take  from  the  debtor  the 
control  of  his  property,  when  he  became  insolvent,  and 
transfer  it  to  his  creditors,  and  to  them  all,  and  not  to 
such  one  only  as  would  press  the  hardest,  would  obviate 
all  the  diflBculty  ;*  but,  in  the  absence  of  such  a  law, 
there  is  nothing  to  stay  the  progress  of  the  vigilant 
creditor,  but  a  voluntary  assignment  How-  far  that 
assignment  shall  go,  and  what  shall  be  its  provisions, 
and  what  its  oflBce,  beyond  the  invasioi^  of  the  subordi- 
nation already  spoken  of,  has  been  the  dispute.  It  is 
already  too  well  settled,  for  us  now  to  shake,  that  it  may 
also  perform  the  office  of  preferring  one  creditor  to 
another.  Shall  it  go  further?  Shall  it  also  give  the 
debtor  power  to  say  to  his  creditor,  "  you  shall  wait  my 
pleasure  for  your  pay;  you  shall  abide  my  time,  and 
not  sell  at  your  own,  for  the  satisfaction  of  your  just 
claim?"  Because,  if  it  may,  it  necessarily  takes  from 
the  creditor  the  control  of  the  mode  and  manner  in 
which  he  shall  coerce  payment,  and  confers  it  upon  the 
debtor,  and  the  friendly  assignee  whom  he  may  choose. 
And  can  any  one  say,  that  this  is  not  hindering  and 
delaying  creditors  ?  Practically,  it  is  so,  reason  or  refine 
upon  it  as  we  may ;  anything  that  interrupts  the  cred- 
itor in  the  lawful  pursuit  of  his  remedy  through  the 
courts,  for  the  purpose  of  enforcing  payment,  hinders 
and  delays  him. 

It  may  be  said,  however,  that  this  strikes  at  the  princi- 
ple of  voluntary  assignments  at  all,  and  especially,  at 
that  which  allows  of  preferences  among  creditors.  Truly, 
it  does  seem  so ;  yet,  those  two  principles,  whether  they 
are  exceptions  or  qualifications  of  the  general  rule,  are 
far  too  well  settled  for  me  now  to  intend  to  disturb  them. 

4  There  is  no  more  difficult  task,  than  that  of  fhuning  a  satisfactory  bank- 
rapt  law ;  we  have  had  three,  in  this  century,  all  of  which  have  been  failures* 
The  act  of  1800  was  framed  in  the  interest  of  the  creditor ;  that  of  1841,  in 
the  interest  of  the  debtor ;  whilst  the  act  of  1867  seems  to  have  had  in  yiew 
the  interests  of  no  one  but  the  federal  officers  who  were  to  administer  iu 
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The  general  rule  is  referred  to,  for  the  purpose  of  avow- 
ing the  determination,  at  once,  of  adhering  to  it,  and 
allowing  no  further  exceptions  or  qualifications  to  it 

It  is  not  difficult  to  see,  how  the  creditor  may  be  d^ 
layed  and  hindered  by  the  clause  in  question.  When  he 
has  obtained  his  judgment,  he  has  a  right  to  his  execu- 
tion, at  once,  and  to  a  sale  of  the  debtor's  property, 
within  such  time  as  the  law  allows.  But  the  assignment 
takes  away  from  him  that  right,  and  compels  him  to 
wait  such  time  as  the  assignee  may  see  fit,  subject  only 
to  such  control  as  the  court  may  exercise  over  an  unrea- 
sonable delay.  If  it  be  lawful  to  insert  such  a  clause, 
then  it  will  be  lawful  for  the  assignee  to  give  a  credit; 
and  the  only  control  the  creditor  can  exercise,  through 
the  courts,  will  be  over  an  unreasonable  delay;  while, 
without  the  clause,  he  may  ask  the  courts  to  order  a  sale, 
without  any  delay.  In  one  case,  the  delay  will  be  in  the 
exercise  of  a  sound  discretion,  with  which,  the  courts 
will  not,  for  a  slight  cause,  interfere ;  in  the  other,  it  will 
be  an  arbitrary  act,  and  readily  controlled.  In  one  case, 
to'give  credit,  and  thereby  caui^e  delay,  will  be  a  part  of 
his  duty,  written  down  for  him ;  and  in  the  other,  it  will 
not  be  allowed,  without  permission  obtained.  In  one 
case,  it  will  be  at  his  option ;  and  in  the  other,  only  by 
direction  of  the  court,  after  notice  to  the  parties  in  inter- 
est. In  one  case,  he  may  consult  the  interest  of  the 
debtor,  who  has  selected  him ;  and  in  the  other,  he  must 
consult  that  of  the  creditor,  whose  trustee  he  is.  It  will 
not  be  difficult,  then,  to  see,  how  the  rights  and  remedies 
of  the  creditor  may  be,  in  fact,  affected,  by  legalizing 
this  obnoxious  clause ;  and,  practically,  we  know,  and 
have  often  seen,  how  it  may  be,  and  has  been,  used  as  a 
means  to  that  end. 

The  suggestion,  that  credit  on  official  sales  is  ^me- 

times  authorized  by  statute,  does  not  strike  me  as  having 

any  application  to  the  case  in  hand ;  for,  it  seems  to  me, 

there  is  some  difference,  whether  an  act  is  authorized  by 
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Statute,  or  not.  And,  if  the  fact,  that  a  principle  is 
adopted  in  a  particular  statute,  is  a  gi:ound  for  its  uni- 
versal application  (and  that  seems  to  be  the  argument), 
then,  the  provision  of  tthe  insolvent  laws,  forbidding 
preferences,  would  destroy  all  assignments  of  that  char- 
acter. 

But  it  is  unnecessary  to  dwell  upon  the  other  sugges- 
tions that  were  made  on  the  argument.  I  have  already 
stated  the  general  principle,  on  which  I  regard  this  clause 
as  illegal,  and  that  is,  in  no  wise,  affected  by  those  sug- 
gestions, for  I  look  upon  the  clause  as  evidence  of  an 
intention  to  hinder  and  delay  creditors,  because .  such  is 
the  inevitable  result  of  it ;  and  we  must  infer  "  that  a 
man  intends  to  do,  what  his  deliberate  conduct,  plainly, 
distinctly,  and  inevitably,  tends  to  accomplish."  It  may 
very  well  be,  that  where  the  hindrance  and  delay  is  the 
necessary  consequence  of  an  act  otherwise  lawful  in 
itself,  that  will  not  vitiate  the  deed ;  but  where  the  intent 
and  object  is,  to  hinder  and  delay,  though  final  payment 
is  fully  intended,  such  intent  will  render  void  the  deed. 
The  cases  of  Van  Nest  v.  Yoe  (1  Sandf  Ch.  4)  is  a  striking 
illustration  of  the  principle.  See  also.  Ward  v.  Trotter 
(1  Monr.  1) ;  Vernon  v.  Morton  (8  Dana  247). 

In  all  those  cases,  the  ultimate  dedication  of  all  the 
debtor's  property  to  the  payment  of  his  debts,  was  pro- 
vided for;  but,  in  the  meantime,  the  assignment  was 
intended  to  prevent  a  sacrifice  of  it,  by  forced  legal  sales, 
and  because  of  that  intent,  the  instruments  were  held 
void.  And  rightly  so,  I  think ;  and  it  was  well  said,  in 
one  of  those  cases — "It  is  no  answer  to  say,  that  the 
debtor  provides  an  ample  fund  for  the  payment  of  the 
debt,  and  that  the  creditor  is  ultimately  to  be  paid  in 
full ;  the  law  gives  to  the  creditor  the  right  to  determine, 
whether  his  debtor  shall  have  further  indulgence,  or 
whether  he  will  pursue  his  remedy  for  the  collection  of 
his  debt."  It  is  this  right  which  the  clause  in  question 
would  interfere  with^  and  that  interference  is  no  more 
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lawful  in  one  case  than  the  other.  I^t  has  always  been 
considered  objectionable,  for  the  legislature  to  pass  laws 
to  stop  or  delay  parties  in  the  collection  of  their  debts; 
to  allow  a  party  to  make  a  stop-law  of  his  own,  is  still 
more  obnoxious  to  sound  principle. 

I  am,  therefore,  of  opinion,  that  the  assignment  is 
void,  by  reason  of  the  clause  which  authorizes  the  as- 
signee to  sell  the  assigned  property  on  a  credit;  and  the 
judgment  of  the  superior  court  ought  to  be  reversed. 

Judgment  reversed. 
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♦BuBDiCK  V.  Post  and  another. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  rendered  in 
favor  of  the  plaintiff,  at  special  term,  had  been  affirmed 
(Reported  below,  12  Barb.  168.) 

This  was  a  suit  to  set  aside  an  assignment  for  the 
benefit  of  creditors,  made  by  the  firm  of  G.  <fe  H.  Hunt- 
ting,  on  the  18th  September  1848,  as  fraudulent  and 
void,  as  to  creditors ;  and  to  subject  the  assigned  pro- 
perty to  the  payment  of  the  plaintiff's  judgment.  It 
presented  the  same  question  as  the  case  of  Nicholaon  v. 
LeavM. 

The  assignment  provided  that,  the  trustee  should  sell 
and  dispose  of  the  assigned  property  "at  public  or 
private  sales,  to  such  persons,  for  such  prices,  and  on 
such  terms  and  conditions, /or  cash,  or  upon  credit,  as,  in 
his  judgment,  may  appear  best  for  the  interest  of  the 
parties  concerned,  and  convert  the  same  into  money"  The 
supreme  court,  at  general  term,  held  the  assignment  to 
be  fraudulent,  as  to  creditors,  and  gave  judgment  for  the 
plaintiff;  whereupon,  this  appeal  was  taken. 

Peb  Cueiam. — Judgment  affirmed,  for  the  reasons 
given  in  Nicholson  v.  Leavitt} 

>  The  doctrine  of  these  cases  was  reaffinned,  in  Porter  v.  Williams,  • 
N.  T.  US ;  Kellogg  v.  Slanson,  11  IMd.  302 ;  and  Bapalee  v.  Stewart 
87  BMd.  810.    And  see  Brigbam  v.  TUlinghast,  13  Ibid.  S15,  219. 
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Gould  v.  Hudson  Riybe  Railroad  Company. 
Rivers. — Riparian  oiuners. 

The  owner  of  lands  on  a  navigable  riyer  has  no  property  in  the  shore  between 
high  and  low-water  mark ;  and,  therefore,  he  is  not  entitled  to  compenift- 
tion,  on  its  being  taken  for  the  constmction  of  a  railroad. 

Gonld  V.  Hudson  River  Railroad  Co.,  12  Barb.  616,  affirmed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  second  district,  where  a  judgment  entered  in 
favor  of  the  defendant,  on  demurrer  to  the  complaint, 
had  been  affirmed.    (Reported  below,  12  Barb.  616.) 

This  was  an  action  to  recover  damages  sustained  by 
the  plaintiflf,  in  consequence  of  the  construction  of  the 
defendant's  railroad  between  the  plaintiflF's  farm  and 
the  channel  of  the  Hudson  river. 

*  KOQ  1  *The  complaint  alleged  that  the  plaintiflf  was, 
J  and  for  three  years  past  had  been,  the  owner 
and  in  the  actual  occupation  and  possession  of  a  farm 
of  land,  in  the  town  of  Stockport,  in  the  county  of 
Columbia,  bounded  on  the  west  by  the  Hudson  river, 
and  having  a  front  thereon  of  about  2000  feet.  That 
the  Hudson  river  was  a  navigable  stream,  in  which  the 
tide  ebbs  and  flows,  from  the  mouth  thereof,  where  it 
enters  into  the  sea,  to  a  point  aboul;  forty  miles  above 
the  plaintiff's  farm ;  that  the  plaintiff  had  a  right  to  use 
the  said  river  with  vessels,  boats,  floats  and  other  craft, 
to  embark  thereon  from  his  said  farm,  for  the  purpose 
of  carrying  away  the  produce  thereof,  and  of  bringing 
manure  and  other  materials,  to  and  upon  the  same; 
and  that  for  a  long  time  previous  to  the  construction 
of  the  defendant's  embankment  and  railroad  track,  he 
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had  used  the  said  river  for  such  and  other  lawful  pur-> 
poses. 

That  in  the  month  of  September  1850,  the  defendants, 
being  a  body  corporate,  and  claiming  to  be  authorized 
to  do  so,  by  the  acts  of  12th  May  1846,  and  10th  Febru- 
ary 1848,  entered  upon  the  said  Hudson  river,  in  front 
of  the  plaintiff's  farm,  between  ordinary  high  and  low- 
water  mark,  and  with  earth  and  stones,  and  other 
materials,  raised  and  constructed  a  line  of  solid  embank- 
ment, in  the  said  river,  below  the  ordinary  high-water 
mark  thereof,  extending  along  the  front  of  the  whole  of 
the  plaintiff's  said  farm,  from  tlie  south  to  the  north 
line  thereof;  and  which  constituted  a  part  of  a  solid 
embankment  raised  and  constructed  by  the  defendants, 
from  the  city  of  New  York  to  a  point  in  the  town  of 
Greenbush,  opposite  the  city  of  Albany.  That  the  said 
embankment  in  front  of  his  farm,  and  for  a  long  distance 
north  and  south  thereof,  was  about  five  feet  above  the 
ordinary  high-water  mark  of  the  Hudson  river,  and 
forme<l  a  complete  barrier  to  the  passage  of  vessels,  &c., 
through  the  same.  That  upon  said  embankment,  the 
defendants  had  laid  a  continuous  line  of  iron  rails  ex- 
tending from  New  York  to  Greenbush,  upon  which  they 
daily,  and  several  times  each  day,  ran  trains  of  cars, 
propelled  by  steam. 

That  in  consequence  of  the  said  embankment  and 
railroad  track,  so  constructed  by  the  defendants,  the 
plaintiffs,  for  more  than  a  year  past,  had  been  and  was 
prevented  from  and  obstructed  in  the  passage  of  vessels, 
boats,  floats  and  other  river-craft,  from  his  said  farm  to 
the  channel  of  the  Hudson  river,  and  from  the  said 
river  to  his  farm ;  whereby  he  had  been  deprived  by  the 
defendants  of  all  means  of  getting  from  his  farm  to  the 
said  river,  with  vessels,  <fec.,  for  the  purpose  of  removing 
the  produce  therefrom,  and  for  other  lawful  purposes. 

And  the  plaintiff  averred,  that  the  defendants  so 
entered  upon  the  Hudson  river,  and  constructed  the 
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said  embankment  and  railroad  track,  opposite  his  farm, 
and  the  continuation  thereof,  north  and  south,  without 
his  permission  or  consent,  and  without  compensating  or 
offering  to  compensate  him  for  the  damages  and  injuries 
thereby  sustained,  and  to  be  sustained,  by  him  as  the 
owner  and  occupier  of  the  said  farm.  By  reason  whereof^ 
the  plaintiff  claimed  to  have  sustained  damages  to  the 
amount  of  $500,  for  which  he  demanded  judgment,  with 
costs  of  suit 

*  K94. 1      *'^^®  defendants  demurred  to  the  complaint, 
■'  and  assigned  the  following  causes  of  demurrer : 

I.  That  it  appeared  by  the  complaint,  that  the  Hud- 
son river,  wherein  the  defendants  had  raised  and  con- 
structed their  said  embankment  and  railroad  track,  is  a 
public  navigable  stream,  wherein  the  tide  ebbs  and 
flows,  and  as  such  belongs,  and  every  part  thereof 
belongs,  to  the  people  of  the  state  of  New  York,  and  no 
part  belongs  to  the  plaintiff.  That  said  embankment 
and  railroad  track  being  raised  and  constructed  wholly 
below  ordinary  high-water  mark  of  said  river,  no  action 
can  be  maintained  by  the  plaintiff  against  the  defend-* 
ants,  because : — 

(1.)  No  action  will  lie  in  favor  of  the  riparian  owner, 
for  merely  being  obstructed  in  the  passage  of  vessels 
and  boats  from  his  land  to  the  channel  of  the  river,  or 
from  the  channel  of  the  river  to  his  land.  That  no 
greater  or  peculiar  right  to  the  use  of  the  river,  as  a  pub- 
lic navigable  stream,  than  that  of  the  common  citizen, 
attaches  to  the  riparian  owner ;  and,  therefore,  he  cannot 
complain  of  any  impediment  intervening  between  the 
channel  of  the  river  and  his  land,  so  long  as  it  does  not 
prevent  his  navigating  the  river  as  a  comn^n  citizen. 

(2.)  Because  the  convenience  of  ferry,  of  fishing,  and 
embarking  from  his  said  land  upon  such  river,  or  of 
landing  therefrom  with  vessels  and  boats,  are  not  absolute 
rights,  but  merely  benefits  and  advantages,  emanating 
from  his  riparian  ownership;  and  no  action  will  lie  by 
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him,  in  virtue  of,  his  said  riparian  ownership  merely,  for 
a  destruction  of  such  benefits  or  advantages. 

(3.)  That  in  the  absence  of  an  express  grant  from  the 
state,  or  a  grant  presumed  by  prescription,  the  riparian 
owner  cannot  complain,  as  such,  of  the  occuptincy  of  the 
bed,  or  the  waters,  of  the  river,  in  front  of  his  land. 
That  the  people,  being  the  proprietors  of  the  soil  and 
waters  of  the  river,  they  alone  can  object  to  such  occu- 
pancy, or  remove  any  obstructions  therein. 

!!•  That  it  appeared,  by  the  complaint,  that  the  said 
embankment  and  railroad  track  was  raised  and  con- 
structed by  the  defendants,  under  and  by  the  authority 
and  permission  of  the  people  of  the  state  of  New  York, 
derived  from  and  given  by  two  acts  of  the  legislature  of 
said  state,  referred  to  in  said  complaint ;  and  the  authority 
and  permission  derived  therefrom,  gave  to  the  defendants 
the  right  to  take,  use  and  occupy  the  land  under  the 
waters  of  the  Hudson  river.  That  such  right,  so  derived, 
is  paramount  and  superior  to  any  possessed  by  the  plain^ 
tiff,  either  as  riparian  owner,  or  as  a  citizen.  That  every 
right  of  the  riparian  owner,  or  the  citizen,  to  the  use  of 
a  navigable  tide-water  river,  for  navigation,  fishing, 
ferrying,  or  otherwise,  is  subordinate  and  subservient  to 
the  public  use  of  such  river.  That  such  rights  of  the 
riparian  owner,  or  the  citizen,  reside  in  him  only  during 
the  pleasure  of  the  sovereign  will,  and  can,  at  any  time, 
be  taken  from  him,  by  the  exercise  of  that  will;  and 
that  the  people,  being  the  proprietors  of  the  river,  and 
the  river's  bed,  have,  in  their  sovereign  capacity,  through 
their  legislature,  granted  to  the  defendants  the  right  to 
construct  their  said  railroad  in  the  Hudson  river;  which 
grant,  though  it  deprives  the  riparian  owner,  and  the 
citizen,  of  all  use,  benefit  and  advantage  of  the  river,  for 
navigation  or  otherwise,  they,  the  people,  as  the  sovereign 
power,  could  '  lawfully  and  constitutionally  make — ^ii 
being  public  property  thus  dedicated  to  pubUc  use. 
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III.  That  the  complamt  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  cause  being  brought  to  a  hearing  upon  the  de- 
murrer, at  special  term,  the  court  (Babculo,  J.)  gave 
judgment  for  the  defendants ;  and  this  judgment  having 
been  affirmed  at  general  term,  the  plaintifif  took  this 
appeal. 

Jteynolds,  for  the  appellant. 

MoneU,  for  the  respondents. 

♦  eqo  1      *Watson,  J. — ^After  a  careful  examination  of 

J  the  numerous  authorities  cited  upon  the  brief 
of  the  attorney  for  the  appellant,  respect  for  the  able  coun- 
sel who  submitted  them,  and  a  belief  in  his  sincerity  in 

*  roQ  T  ^^  positions  which  he  has  assumed,  *has  alone 

J  induced  me  to  give  any  written  opinion  in  this 
case,  so  thoroughly  am  I  convinced,  that  every  principle 
upon  which  the  appellant  seeks  to  recover,  has  been  de- 
cided against  him  in  the  courts  of  this  state.  The  great 
error  into  which  he  has  fallen  is,  that,  taking  "it  as  con- 
ceded, that  the  common  law  has  been  recognised  and 
adopted  as  the  law  of  this  state,  and  that  the  rights  of  a 
subject  of  the  British  crown,  and  a  citizen  of  the  state  of 
New  York  in  navigable  waters,  are,  at  common  law,  the 
same ;  that  the  power  of  the  sovereign,  here,  in  respect  to 
the  alienation  of  these  rights,  has  the  same  qualifications 
as  is  attached  to  the  power  of  the  English  crotunJ* 

The  case  of  Lansing  v.  Smith,  decided  in  the  supreme 
court,  and  reported  in  8  Cowen  146,  and  afterwards 
affirmed  in  the  court  of  errors  (4  Wend.  9),  has  laid  down 
an  entirely  diflferent  doctrine.  I  quote  from  the  opinion 
of  the  chancellor,  which  was  adopted  by  the  court  of 
errors,  to  show  that  the  sovereign  power  of  the  people 
of  this  state,  over  these  rights,  is  more  extensive  than  that  of 
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tlio  Englisli  crown,  or  the  king,  as  each  of  these  terms  is 
used  in  the  points  submitted,  though  intending  to  mean, 
as  I  suppose,  the  same  thing.  "  The  people  of  this  state,  as 
the  successor  of  its  former  sovereign,  are  entitled  to  all 
the  rights  which  formerly  belonged  to  the  king,  by  his 
prerogative.  Through  the  medium  of  their  legislature, , 
they  may  exercise  all  the  powers,  which,  previous  to  the 
revolution,  could  have  been  exercised,  either  by  the  king 
alone,  or  by  him,  in  conjunction  with  his  parliament;  subject 
only  to  those  restrictions  which  have  been  imposed  by 
the  constitution  of  this  state  or  of  the  United  States. 
By  the  common  law,  the  king,  as  parens  patrise,  owned 
the  soil  under  all  the  navigable  rivers,  or  arms  of  the  sea, 
where  the  tide  regularly  ebbs  and  flows,  including  the 
shore  or  bank  to  high-water  mark.  {Constable^ s  Case,  5 
Co.  106;  Davies  152-53;  Rex  v.  Smith,  Doug.  425.)  He 
held  these  rights,  not  for  his  own  benefit,  but  for  the 
benefit  of  his  subjects  at  large ;  who  were  entitled  to  the 
free  use  of  the  sea,  and  all  tide-waters,  for  the  purposes 
of  navigation,  fishing,  Ac,  subject  to  such  regulations 
♦and  restrictions  as  the  crown,  or  the  parliament,  -  ^ 
might  prescribe.  By  magna  charta,  and  many  '• 
subsequent  statutes,  the  powers  of  the  king  are  limited, 
and  he  cannot  now  deprive  his  subjects  of  their  rights, 
by  granting  the  public  navigable  waters  to  individuals ; 
but  there  can  be  no  doubt  of  the  right  of  parliament,  in 
England,  or  the  legislature  of  this  state,  to  make  such 
grants,  when  they  do  not  interfere  with  the  vested  rights 
of  particular  individuals." 

Authorities  are  cited  by  the  appellant's  counsel,  to 
show,  that  the  king  cannot  make  any  grards  in  derogaiion 
of  these  rights;  and  having  established,  as  he  supposes, 
that  proposition,  he  then  deduces  from  it  another, 
viz.,  that  a  riparian  proprietor  enjoys  rights  in  navigable 
waters  that  are  not  common  to  all  the  people  of  the 
state.  Proceeding  -upon  this  errroneous  supposition,  he 
then  assumes,  that  the  common  law  of  England,  and 
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that  of  this  country,  «ire  the  same  (to  wit,  the  power  of 
the  king,  and  the  legislature  of  this  state),  and  from  it . 
deduces  two  propositions : 

I.  That  every  citizen  has  a  right  of  navigation  and 
fishing  in  navigable  waters,  to  be  exercised  at  their  free 
will,  for  private  gain  or  pleasure. 

II.  That  this  right  cannot  be  destroyed  by  the  sover- 
eign power,  unless  its-  destruction  is  essential  to  the 
public  welfare. 

Having  cited  sufficient  from  the  opinion  of  the  chan- 
cellor to  show  that  the  power  of  the  king,  in  England, 
and  that  of  the  legislature  of  this  state  over  those  rights, 
are  entirely  different,  I  will  proceed  to  show,  how  widely 
different  principles  are  deducible  from  different  premises. 
And  here  I  will  allow  the  chancellor  to  speak,  instead 
of  myself,  in  the  case  before  cited :  "  The  right  to  navi- 
gate the  public  waters  of  the  state,  and  to  fish  therein, 
and  the  right  to  use  the  public  highways,  are  all  public 
rights,  belonging  to  the  people  at  large;  they  are  not 
private  inalienable  rights  of  each  individual ;  hence,  the 
legislature,  as  the  representative  of  the  public,  may 
restrict  and  regulate  the  exercise  of  those  rights,  in  such 
manner  as  may  be  deemed  most  beiieficial  to  the  public 
at  large." 

If  I  understand  this,  it  is  precisely  the  reverse  of  the 
*K4i  1  ^PP^l^'^^^'s  *first  proposition,  for  that  asserts 
-*  that  his  right  id  a  private  one,  to  be  exercised  at 
his  free  will,  for  private  gain  or  pleasure ;  whereas,  this 
case  decides,  that  it  is  a  public  right,  not  private;  and 
that  the  legislature  may  restrict  and  regulate  the  exercise 
of  it.  But  let  me  proceed  with  the  opinion  of  the  chan- 
cellor as  to  the  extent  of  this  right,  as  I  have  not  de- 
signed, by  any  reasoning  of  mine,  to  demonstrate  what 
it  is,  but  to  show  that  it  has  been  settled  by  the  adjudica- 
tions of  our  courts ;  he  says — "  The  bank  of  the  Hudson 
between  high  and  low-water  mark,  belonged  to  the 
people,  and  he  (meaning  the  riparian  proprietor)  had 
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no  better  right  to  the  use  of  it  than  any  other  person. 
If  he  built  on  it,  or  erected  a  wharf  there,  it  would  be  a 
purpresture,  which  the  legislature  might  direct  to  be 
demolished,  or  to  be  seized  for  the  use  of  the  public. 
(Harg.  Law  Tr.  85.)  Or,  the  legislature  might  authorize 
erections  in  front  thereof,  as  in  the  case  of  Smith's  wharf 
on  the  Thames."  (jRer  v.  Smith,  Doug.  425.)  This 
certainly  takes  quite  a  different  view  of  the  rights  of  a 
riparian  owner  from  that  which  the  appellant's  counsel 
has  taken,  and  seems  to  me,  to  take  away  the  whole 
foundation  and  substance  of  his  proposition. 

I  might  stop  here,  with  the  remark  that  this  denies  to 
the  appellant  any  private  right  to  the  waters  where  the 
respondents'  road  was  constructed,  and  if  so,  he  could 
not  have  any  claim  for  damages ;  but  as  the  appellant's 
counsel  has  endeavored  to  satisfy  the  court,  that  he  has 
some  rights  peculiar  to  himself,  for  which  he  is  entitled 
to  compensation,  I  will  examine  them  for  a  moment. 
Among  them,  he  enumerates  that  of  the  exclusive  right 
to  embark  from  his  own  land,  with  all  kinds  of  craft ;  or 
to  use  the  natural  shore  down  to  high-water  mark  as 
a  landing  place ;  to  draw  nets  to  his  shore,  Ac.    These 
exclusive  rights  do  not  belong  to  the  appellant,  because 
his  lands  adjoin  navigable  waters,  but  because  no  other 
man  can  enjoy  them,  for  the  reason,  that  if  he  enters  on 
the  appellant's  land,  without  his  permission,  whether 
his  object  be  to  draw  nets  to  shore,  or  any  other  object 
in  doing  so,  he  becomes  a  trespasser.    The  water  being 
in  front  of  his  land,  does  not  alter  these  rights;  but 
every  other  citizen  has  as  *good  right  as  himself  - 
to  fish  in  the  water  opposite  his  lands,  provided  ^ 
he  does  not  draw  his  nets  upon  the  appellant's  premises. 
So  also,  may  any  other  citizen  navigate  the  same  waters, 
as  well  as  the  appellant,  provided  he  makes  no  entry 
upon  his  land.    I  can  see  nothing  peculiar  in  these 
rights,  which  are  not  possessed  by  any  other  person 
living  a  thousand  miles  from  navigable  waters,  as,  I 
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suppose,  he  would  have  the  right  to  the  exclusive  posses- 
sion of  his  land,  to  come  and  go  to  and  from  it,  with 
teams  and  produce;  and  should  any  other  person  at- 
tempt to  exercise  the  same  right,  without  the  permission 
of  the  owner,  he  would  be  a  trespasser. 

In  the  case  of  Lansing  v.  Smith,  the  plaintiflF  insisted, 
that  he  had  sustained  damages  peculiar  to  himself,  in 
addition  to  that  which  he  sustained  in  common  with  the 
public;  and  I  will  quote  from  the  opinion  of  the  learned 
.  judge  in  that  case :  "  It  must  be  conceded,"  he  says, 
"  that  there  is  nothing  in  the  plaintiflf 's  case,  so  far  as  he 
complains  of  tJie  pier  and  the  doop  lock,  to  distinguish  it 
from  that  of  every  other  owner  of  a  wharf  within  the 
basin ;  all  the  proprietors  of  docks,  above  the  temporary 
bridges,  have  sustained  an  equal  injury  with  the  plain- 
tiff, in  consequence  of  their  erection.  The  injury,  there- 
fore, for  which  the  plaintiflF  seeks  remuneration,  is  not 
peculiar  to  himself;  it  has  been  equally  felt  by  hundreds 
of  others  whose  property  is  similarly  situated."  The 
court  then  say,  that  in'  such  a  case,  when  the  injury  sus- 
tained is  remote  and  consequential,  it  is  danvnvm  absque 
injuria,  and  it  is  to  be  borne  as  a  part  of  the  price  to  be 
paid  for  the  advantage  of  the  social  condition.  The 
same  doctrine  has  been  subsequently  laid  down  by  the 
court,  in  the  case  of  Raddiffe^s  Executors  v.  (Xty  of  Brooklyn 
(4  N.  Y.  195). 

The  case  of  Lansing  v.  Smith  was  on  all  fours  with  this, 
with  the  exception,  that  in  some  of  its  features,  it  was 
stronger  for  the  plaintiflF;  to  wit,  the  plaintiflF  contended, 
and  with  some  plausibility,  that  the  grant  of  the  land- 
commissioner  to  the  owners  of  the  wharves  admitted 
their  right  to  the  lands  under  water,  and  exduded  the 
power  of  the  state  to  reconvey  to  others.  The  facts,  in 
other  respects,  were  exceedingly  like  those  of  this  case. 
*  KAQ  1  ^^^  legislature  *authorized  the  construction  of 
J  a  pier  called  the  Albany  basin,  directly  in  front 
of  docks  which  had  been  erected  by  individuals,  under 
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the  authority  of  the  commissioners  of  the  land-office,  by 
which  the  said  wharves  were  rendered  nearly  valueless, 
as  the  communication  with  them  was  almost  wholly  cut 
off;  and  still  the  court  held,  that  such  owners  could  not 
recover  for  such  consequential  damages. 

The  second  proposition  virtually  concedes  that  this 
right  of  the  appellant  can  be  destroyed  by  the  sovereign 
power,  provided  its  destruction  is  essential  to  the  public 
welfare.  It  seems  to  me,  that  this  concedes  the  whole 
ground,  and  leaves  nothing  for  the  plaintiff  to  stand 
upon,  in  order  to  sustain  his  right  to  recover  in  this 
case.  Who  is  to  judge  of  the  necessity  for  such  destruc- 
tion, except  the  sovereign  power,  acting  through  the 
legislature,  which  represents  it?  It  cannot  be  possible, 
that  such  necessity  is  to  be  left  to  be  judged  of  by  the 
circumstances  of  each  particular  case.  If  so,  a  lawsuit 
would  be  the  certain  consequence  of  every  ezercise  of 
this  right  by  the  sovereign  power.  But  after  all,  he  con- 
cedes no  more  by  this,  than  was  settled  in  the  case  of 
Larmng  v.  Smith.  In  that  case,  the  court  say,  "  If  the 
act  be  unconstitutional,  it  must  be,  on  the  ground,  that 
the  plaintiff  had,  either  at  common  law,  as  the  owner 
of  the  adjacent  soil,  or  by  virtue  of  the  patent  from  the 
state  to  Quackenboss,  for  land  under  water,  opposite  to 
the  shore,  a  claim  to  the  natural  flow  of  the  river,  with 
which  the  state  had  no  right  to  intejfere,  by  amy  erectiom  in 
the  bed  of  the  river,  or  m  any  other  manner.  This  propo- 
sition appears  to  the  court  too  extravagant  to  be  seriously 
entertained.  It  denies  to  the  state  the  power  of  improv- 
ing the  navigation  of  the  river  by  dams,  or  any  other 
erections,  which  must  affect  the  natural  flow  of  the 
stream,  without  the  consent  of  all  the  proprietors  of 
the  adjacent  shore,  within  the  remotest  limits  which 
may  be  affected  by  the  operation.  Every  new  dock  that 
is  erected,  partially  diverts  the  natural  course  of  the 
stream,  and  upon  the  principles  contended  for  by  the 
plaintiff,  violates  the  rights  of  all  the  proprietors  of 
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docks  below  it  The  right  of  the  *plaintiff  to 
navigate  to  and  from  the, dock  is  not  denied. 
All  that  is  contended  for  on  the  part  of  the  defendants 
iS;  that  the  mode  in  which  that  right  is  to  be  exercised^ 
is  subject  to  be  controlled  and  regulated  by  the  legisla- 
ture, as,  in  their  judgment,  the  interest  and  conv^ence 
of  the  public  may  require."  "This,"  the  court  say,  "is 
founded  upon  the  principle,  that  the  general  good  is  to 
prevail  over  partial  individual  convenience." 

I  will  not  pursue  this  subject  further,  for  it  seems  to 
me,  if  any  principle  was  ever  settled,  this  case  settles  the 
principle,  that  the  legislature  has  the  right  to  regulate 
and  control  all  navigable  waters  within  the  state,  as,  in 
their  judgment,  the  interest  and  convenience  of  the 
public  may  require.  It  is  not  upon  the  ground  alone  of 
improving  the  navigation  of  such  waters,  but  on  the 
ground  that  they  possess  the  power,  and  can  exercise  it, 
for  any  public  improvement,  such  as  is  the  construction 
of  a  railroad,  or  the  laying  out  of  a  public  highway. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Edmonds,  J.  {Disaentmg.) — ^The  plaintiflF  is  the  owner 
of  a  farm  of  land,  in  the  county  of  Columbia,  on  the 
east  bank  of  the  Hudson  river,  which  has  a  front  of  two 
thousand  feet  on  that  river.  The  river  is  navigable 
there  for  ships  of  the  largest  tonnage,  and  the  tide  ebbs 
and  flows  more  than  forty  miles  higher  up  the  river. 
Both  above  and  below  this  spot,  the  river  is  in  common 
and  public  use  for  purposes  of  ferriage,  fishing  and  nav- 
igation. 

The  defendants  were  incorporated  in  1846,  with 
authority  to  construct  a  railroad  from  the  city  of  New 
York  to  the  city  of  Albany,  through  the  counties  imme- 
diately bordering  on  the  east  shore  of  the  river,  and 
were  authorized  to  enter  upon  any  land  or  water,  for 
the  purpose  of  surveying,  constructing  and  maintaining 
their  road ;  but  all  real  estate  thus  entered  upon,  if  not 
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voluntarily  granted  or  given,  or  purchased  at  a  price 
mutually  agreed  upon,  should  be  appraised  in  the  man- 
ner pointed  out  in  *the  statute,  and  the  amount  ^  ^ 
of  the  appraisal  be  paid  by  the  company  to  the  '• 
owner. 

Pursuant  to  the  authority  thus  given,  the  defendants 
entered  upon  the  Hudson  river,  in  front  of  and  adjacent 
to  the  plaintiflF's  farm,  between  ordinary  high  and  low- 
water  marks,  and  constructed  a  line  of  solid  embank- 
ment, along  the  whole  front  of  his  farm,  so  raised  and 
elevated  that  its  surface  is  about  five  feet  above  the 
ordinary  high-water  mark  of  the  river,  and  forms  a  com- 
plete barrier  to  the  passage  of  boats,  vessels  and  other 
craft  through  the  same,  so  that  the  plaintiff  is  prevented 
from  and  obstructed  in  the  passage  of  vessels,  &c.,  to  and 
fro,  between  his  farm  and  the  channel  of  the  river,  and 
is  deprived  of  all  means  of  getting  from  his  farm  to  the 
river  with  vessels,  Ac,  for  the  purpose  of  removing  pro- 
duce, and  other  lawful  purposes.  None  of  the  plaintiff 's 
land  was  taken  by  the  defendants,  and  it  is  insisted, 
that,  consequently,  no  damage  which  he  may  have  sus- 
tained, could  be  appraised  in  the  mode  pointed  out  in 
the  statute,  for  that  mode  of  making  compensation 
is  confined  to  cases  where  land  of  the  party  injured  is 
actually  taken  by  the  company.  The  company  has  not 
in  any  other  manner  compensated  him  for  his  damages, 
and,  therefore,  he  brought  this  suit  to  recover  them. 
The  defendants  demurred  to  the  complaint,  and  judg- 
ment was  given  for  the  defendants,  both  at  special  and 
general  term,  in  the  court  below. 

The  question  involved  is  an  important  one,  being 
simply  whether,  by  the  act  of  the  legislature,  the  plain- 
tiff can  be  deprived  of,  or  injured  in,  his  riparian  owner- 
ship on  the  bank  of  a  navigable  river,  without  his 
consent,  and  without  receiving  any  compensation 
therefor.  It  is  not  disputed,  that  the  act  of  the  defend- 
ants has  thus  cut  off  his  farm  from  its  former  access  to 
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the  channel  of  the  navigable  waters  of  the  Hudson,  and 
that  that  act  was  authorized  by  the  statutes  passed  by 
the  legislature.  The  question  raised  is,  whether  that 
can  be  done  without  affording  him  just  compensation  ? 
*  C4fi  1  ^"^^^  provision  of  the  constitution  is,  that "  pri- 
^  vate  property  shall  not  be  taken  for  public  use, 
without  just  compensation."  And  it  has  already  been 
held,  so  that  we  may  now  regard  it  as  settled  law  in  this 
state,  that  land  taken  for  a  railroad  is  taken  for  a  public 
use.  Thus,  the  question  arises,  whether  riparian  owner- 
ship on  navigable  waters  is  private  property,  so  that  it 
must  be  paid  for,  when  taken  for  the  public  use.  Its 
examination  involves  the  inquiries:  1.  What  are  the 
rights  of  a  state  as  to  the  soil  over  which  the  tide  ebbs 
and  flows  in  a  navigable  river,  between  low  and  high- 
water  marks?  2.  What  are  the  rights  of  the  owner  of 
the  uplands  adjacent  and  fronting  on  the  river  ? 

It  is  a  rule  of  the  common  law,  that  the  crown,  in 
England,  or  with  us,  the  state,  is  the  source  whence 
flows  all  title  to  land  in  the  state ;  and  hence,  that  what- 
ever is  not  vested  in  the  citizen,  in  individual  owner- 
ship, remains  still  in  and  belongs  only  to  the  state. 

When  regarding  the  rights  of  the  state  in  respect  to 
lands,  we  must  not  be  unmindful,  that  it  has  two  inter- 
ests, one  governmental,  and  the  other  proprietary.  Or, 
as  it  is  divided  by  M.  Prudhon,  in  his  Traite  du  Domain 
Public,  the  public  domain,  which  is  that  kind  of  property 
which  the  government  holds  as  mere  trustee  for  the  use 
of  the  public,  such  as  public  highways,  navigable  rivers, 
salt  springs,  Ac,  and  which  are  not,  of  course,  alienable ; 
and  the  domain  of  the  fMe,  which  applies  only  to  things 
in  which  the  state  has  the  same  absolute  property  as  an 
individual  would  have  in  like  cases.  (See  American 
Jurist,  No.  37,  p.  121.)  This  distinction  has  not  always 
been  carefully  observed.  Before  magna  charta,  all  the 
jv/ra  regalia  wore  regarded  as  the  private  property  of  the 
crown,  which  the  king  might  alienate,  and  hence,  there 
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were  grants  of  several  fisheries  in  the  waters  of  the  sea, 
and  of  navigable  rivers,  which  were  thenceforth  held  in 
severalty  by  individuals,  in  derogation  of  the  common 
right  vested  in  all  the  subjects.  These  grants  were  a 
source  of  revenue  *to  the  crown ;  at  the  same  ^  ^ 
time,  if  continued,  they  would  have  surrounded  ^ 
the  kingdom  with  private  monopolies  in  the  waters  of 
the  ocean. 

Chapter  16  of  the  great  charter  was  aimed  at  the 
redress  of  this  evil.  From  that  time,  no  such  grants 
have  been  made,  though  those  which  previously  existed 
are  frequently  spoken  of  in  the  reports,  arid  are  calcu- 
lated to  mislead  as  to  the  right  of  the  riparian  owner, 
unless  their  origin  is  kept  constantly  in  view.  But  with 
this  exception,  the  distinction  I  have  referred  to  is  often 
recognised,  and  ought  not  to  be  overlooked  by  us  on 
this  occasion. 

Rivers  in  which  the  tide  does  not  ebb  and  flow,  though 
declared  to  be  public  highways,  are  nevertheless  private 
property,  and  the  soil,  to  the  middle  of  the  river,  belongs 
to  the  riparian  owner,  subject  only  to  the  easement  of 
the  public  use.  But  in  navigable  rivers,  where  the  tide 
does  ebb  and  flow,  the  soil  belongs  to  the  state,  up  to 
ordinary  high-water  mark;  the  riparian  owner,  unless 
he  has  a  special  grant,  owning  no  farther  than  to  high- 
water  mark.  But  this  ownership  of  the  state  is  also  sub- 
ject to  the  public  use.  The  owner,  in  either  case,  may 
exercise  his  proprietary  interest,  by  erections  on  the  soil 
of  the  river,  provided  that  such  erections  do  not  inter- 
fere with  the  public  use,  or  navigation,  of  the  waters 
covering  the  soil. 

This  right  of  property  is,  in  both  instances,  "  affected 
by  servitudes  of  public  interest,"  and  is,  in  all  respects, 
analogous  to  the  property  in  fee  of  any  land,  subject  to 
a  public  or  private  right  of  way,  or  any  similar  ease- 
ment. It  is  absolute  and  complete  in  every  respect,  not 
incompatible  witV  the  enjoyment  of  the  road  or  path,  by 
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those  entitled  to  its  use ;  for  it  is  a  general  principle, 
governing  every  such  servitude,  whether  of  public  or 
private  interest,  that  nothing  passes  as  incident  to  an 
easement,  but  that  which  is  requisite  to  its  fair  enjoy- 
ment. {Qymmissioners  of  Canal  Fwnd  v.  KeTiipshaU,  36 
Wend.  414;  5  Mason  195;  3  Kent's  Com.  432.)  These 
principles  are  fully  sustained  and  asserted  in  our 
state,  after  mature  consideration  and  several  conflicting 
*  fUft  1  ^P^^^^^^j  ^  *^®  ^Ckmal  Ccyrnmissioners  v.  People 
^  (5  Wend.  444) ;  Canal  Appraisers  v.  TibbeUs  (17  Id. 
590);  Starr  v.  Child  (20  Id.  149);  and  Commissioners  of 
Canal  Fund  v.  KempshaU  (26  Id.  404) ;  see  also  3  Kent's 
Com.  427:  and  they  show  a  right  in  the  state  in  nav- 
igable waters,  independent  of  and  beyond  the  right  of 
eminent  domain. 

Though  such  are  the  rights  of  the  state,  yet,  it  is  well 
settled,  that  individuals  may  acquire  and  hold  separate 
rights,  sometimes  conflicting  and  sometimes  consistent 
with,  and  in  subordination  to,  the  rights  of  the  state. 
Though,  since  magna  charta,  the  sovereign  power  cannot 
make  a  grant  of  a  navigable  river,  that  shall  interfere 
with  its  public  use,  yet,  it  may  grant  the  soil,  subject  to 
the  public  right,  and  thus  put  the  citizen  in  the  place  of 
the  state,  as  to  the  ownership,  and  give  to  him  the  same 
rights  in  a  navigable  river,  which  the  riparian  owner 
has  in  the  soil  of  rivers  which  are  not  navigable. 

The  senator  who  delivered  the  opinion  of  the  court  of 
errors,  in  26  Wend.  419,  uses  language  so  general,  that  it 
may  imply  the  right  of  the  state  to  grant  its  whole 
interest^  viz.:  "A  navigable  river,  that  is  an  arm  of  the 
sea,  the  water  and  soil  thereof."  But  it  must  be  re- 
membered, that  the  case  then  before  the  court  was  in 
respect  to  a  river  not  navigable,  and  his  language  is  to 
be  taken  in  connection  with,  and  as  modified  by  the  facts 
of  that  particular  case.  For  he  surely  could  not  have 
overlooked  the  fact,  that  no  such  grant  of  a  navigable 
rher  is  now  held  good  in  England,  unless  by  prescript 
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tion,  or  by  a  grant  whose  date  can  go  behind  magna 
charta.  The  very  cases  he  refers  to,  of  the  Boyne,  in 
Ireland,  in  Dav.  152,  and  of  the  Severn,  in  England,  in 
4  Burr.  21,  64,  show  this  distinction.  This,  however,  is 
not  very  material,  except  to  remove  an  impression  which 
might  otherwise  obtain  erroneously,  from  the  language 
used  in  that  case. 

The  practice  and  the  statute  with  us,  as  well  as  the 
rulings  of  the  courts,  show  that  the  state  is  constantly 
in  the  habit  of  making  grants  of  land  under  water  in 
navigable  rivers,  and  that  *those  grants  are  re-  ^  ^  ^ 
garded  as  vesting  in  the  grantees  the  absolute  '• 
ownership  of  the  soil.  Our  statute  (1  R.  S.  208)  confers 
on  the  commissioners  of  the  land-office  the  power  to 
grant  so  much  of  the  lands  under  the  waters  of  navi- 
gable rivers  or  lakes,  as  they  shall  deem  necessary  to 
promote  commerce,  but  the  grants  convey  no  other  power 
than  to  erect  docks  and  collect  dockage.  (Laws  of  1835, 
c.  232.)  And  the  legislature  is  in  the  habit  of  granting, 
by  special  laws,  even  more  extended  interests.  Thus, 
showing  the  uniform  assertion  by  the  state,  of  its  right 
of  ownership  in  the  soil  of  navigable  rivers. 

But  the  question  recurs,  has  the  riparian  owner  no 
right  or  interest  in  a  navigable  river,  except  what  he 
can  prescribe  or  show  a  grant  for?  Upon  the  answer, 
depends  the  plaintijBF's  right  to  recover  in  this  case.  He 
claims,  that  he  has  a  right  to  the  free  navigation  of  the 
river ;  he  has  that,  undoubtedly,  but  he  has  it  in  com- 
mon with  all  the  other  citizens  of  the  state.  If  that 
right  shall  be  interfered  with  by  any  erection,  his  remedy 
is  by  proceedings  as  for  a  public  nuisance,  and  not  by  an 
action  for  damages,  unless  that  public  nuisance  shall 
work  a  private  and  peculiar  injury  to  him.  This  is  the 
extent  of  the  right  which  he  has  by  virtue  of  his 
capacity  as  a  citizen  of  the  state,  and  which  is  one 
ground  of  his  claim  as  asserted  in  this  case. 

But  as  riparian  owner,  he  has  something  more,  some- 
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thing  that  is  valuable  to  him,  and  belongs  to  him,  indi- 
vidually, and  to  the  exclusion  of  any  enjoyment  by 
others  in  common  with  him.  Let  us  pause  a  moment^ 
and  see  what  that  is,  and  see  whether  it  is  property  for 
any  injury  to  which  he  may  recover  damages. 

I.  He  has  a  right  to  navigate  the  river,  not  merely  up 
and  down  the  stream,  to  which  alone  the  court  below 
confined  its  attention,  but  across  the  river,  from  the 
channel  to  his  own  land,  and  frt)m  the  opposite  shore  to 
the  same  land,  involving  herein  the  privilege  of  landing 
on  his  own  bank,  from  the  channel  and  the  opposite 
shore,  and  also  the  privilege  of  embarking  himself  and 
others,  and  the  produce  of  his  farm,  and  other  goods 
*  KKO  1  tl^^refrom.     *And  this  privilege  is  not  confined 

■'  or  limited  to  the  opposite  shore,  but  extends  to 
all  points  on  the  river,  from  its  mouth  to  its  source,  or, 
at  least,  so  far  towards  its  source  as  it  may  be  navigable 
for  any  one.  So  that,  if  he  is  cut  off  from  the  channel, 
he  is  cut  off  from  the  privilege  of  navigating  from  his 
land  to  all  parts,  or  any  part,  of  the  river. 

II.  There  are  two  inchoate  rights,  if  I  may  so  term 
them,  which  belong  to  his  riparian  ownership,  and  of 
which  he  is  deprived.  One  is  the  right  to  establish  a 
ferry  to  the  opposite  shore,  which  under  our  statute 
belongs  only  to  the  "  owner  of  the  land  through  which 
the  highway  adjoining  the  ferry  shall  run"  (1  R.  8. 
526);  and  the  other  is  the  right  to  a  grant  of  the  land 
under  water,  which  under  our  statute  cannot  be  made 
"  to  any  person  other  than  the  proprietor  of  the  adjacent 
lands"  (1  R.  S.  232).  Of  his  ferry-right  he  is  entfrely 
deprived,  because  he  has  no  access  to  the  opposite  shore 
from  his  land.  And  of  his  right  to  the  land  under  water 
he  is  either  totally  or  partially  deprived.  Totally,  if  the 
defendants  become  by  their  erections  "the  adjacent  pro- 
prietor," of  which  there  may  be  a  question ;  and  par- 
tially, if  he  still  continue  such  proprietor,  because  the 
defendants  have  taken  possession  of  the  very  land  under 
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water,  to  a  grant  for  which  he  had  an  exclusive  or  prior 
right  under  the  statute. 

This  ferry-right  is,  however,  something  more  than  a 
mere  inchoate  right  under  our  statute.  It  is  a  right  to 
establish  a  private  ferry  to  the  opposite  shore,  and  is 
properly  appendant  to  the  soil,  and  it  is  also  a  right  to 
control  the  terminus  of  a  ferry  from  the  opposite  shore 
to  his  own.  (Angell  on  Tide  Waters  172 ;  Bird  v.  SraUh, 
8  Watts  434 ;  Chess  v.  ifanotm,  3  Id.  219.)  The  right  to 
a  grant  of  the  land  under  water,  includes  the  right 
to  build  wharves.  In  some  of  the  states — Massachusetts 
and  Rhode  Island,  for  instance — ^by  special  ordinance, 
the  riparian  proprietor  owns  to  low-water  mark,  and  in 
some  cases,  below  it.  In  those  states,  the  right  to  build 
wharves  is  held  to  belong  *exolusively  to  the  ^  ^  -- 
owner  of  the  upland,  and  is  valuable  property,  '■ 
capable  of  being  granted.  (Angell  on  Tide  Waters,  oh. 
7;  Ead  Haven  v,  Hemmgimy,  7  Conn.  186.)  It  is  the 
same,  in  the  vicinity  of  New  York  city,  where  the  land 
under  water  has  been  granted  by  the  state  to  the  city  for 
public  purposes. 

III.  He  has  the  right  of  fishing  in  the  river,  and  to 
use  his  land  for  the  purpose  of  drawing  and  drying  nets 
upon  it,  and  erecting  buildings  to  accommodate  his  fish- 
ery. The  fishing  in  the  channel  of  the  river,  by  set  nets, 
by  means  of  poles,  is  prohibited  by  law,  between  the  city 
of  New  York  and  the  dam  at  Fort  Edward.  (1  R.  S. 
688.)  And  it  may  be,  that  there  is  no  lawful  mode  of 
fishing  in  the  channel  so  profitably  as  by  drawing  the 
nets  on  the  shore,  or  on  the  flats,  if  there  are  any,  in  the 
middle  of  the  river.  From  using  his  own  shore,  and 
from  access  to  such  flats,  from  his  land,  he  is  alike  de- 
prived by  the  defendant's  erection. 

He  has  the  sole  right  of  fishing  with  nets  or  seines,  in 
connection  with  his  own  land.  {Hart  v.  HiU,  1  Whart.  188 ; 
Ooolidffe  V.  Williams,  4  Mass.  140 ;  Brink  v.  Riditmyer,  14 
Johns.  255 ;  Lay  v.  King,  5  Day  72.)   This  exclusive  right 
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has  been  considered,  in  Pennsylvania,  to  give  all  the 
owners  of  land  on  the  Schuylkill  such  great  advantages, 
that  it  has  been  hardly  worth  while  for  any  other  per- 
sons to  attempt  to  fish  with  seines,  and  the  right  of  pro- 
perty in  front  of  the  river  is  therefore  valuable,  and  in 
some  spots  is  rented  for  a  considerable  sum  annually. 
(Shrunk  v.  SchuylkiU  Navigation  Go.^  14  Serg.  &  Rawle  71.) 
No  other  person  than  the  owner  can  use  the  bank  for 
that  purpose,  unless  by  grant  from  him  (Gray  v.  Bond, 

2  Brod.  &  Bing.  667) ;  and  such  right  is  regarded  as  an  ease- 
ment, and  maybe  presumed  by  twenty  years'  enjoyment. 
(28  Lond.  Law  Mag.  337 ;  Gortdyou  v.  Van  Brunt,  2  Johns. 
357.)  This  right  of  fishing  means  the  exclusive  right, 
which  every  owner  of  land  on  the  margin  of  a  river  has, 
to  use  his  own  property  for  the  purpose  of  drawing  a 
seine,  or  practising  any  other  device  for  catching  fish. 
(14  Serg.  &  Rawle,  mpra.) 

rV.  To  his  riparian  ownership  is  attached  the  right  to 

*  KA9  1  ^^^'  ^  *^  separate,  individual  property,  such 

-^  additions  to  his  land  as  may  be  gained  from  the 

river  by  alluvion  or  imperceptible  increase.    (Hale,  Do 

Jure  Maris,  c,  b ;  2  Bl.  Com.  261 ;  King  v.  Yarborough, 

3  B.  &  C.91;  Neiv  Orleans  v.  United  States,  10  Peters  662.) 
In  this  is  included  the  sea-weed  that  may  be  thrown  up, 
in  such  m£uiner  as  to  become  one  of  those  marine  in- 
creases by  slow  degrees,  which  belong  to  the  adjacent 
owner.  Its  slow  increase,  and  its  usefulness  as  a  manure, 
and  a  protection  to  the  bank,  Kent,  G.  J.,  says,  in  Emans 
V.  TwmbxM  (2  Johns.  322),  will,  upon  every  just  and  equi- 
table principle,  vest  the  property  of  the  weed  in  the 
owner  of  the  land. 

V.  He  has  a  right  to  use  the  water  of  the  river  for  the 
purposes  of  his  farm,  and  to  carry  on  his  business  on 
his  land,  whatever  it  may  be;  to  irrigate  his  land,  to 
water  his  cattle,  to  wash  his  sheep,  for  his  aquatic  fowls, 
to  bathe  in  for  health,  or  to  sail  upon  for  pleasure,  Ac. 
In  fine,  to  put  the  water  which  washes  his  bank  to  what- 
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ever  uses  his  pleasure  or  his  business  may  prompt; 
proyided  only,  Hbai  he  do  net  interfere  with  the  fua 
pubHcmOj  or  public  right  I  do  not  understand  whether 
the  plaintiff  is  entirely  cut  oflf  from  the  water  of  the 
river,  or  whether  he  is  only  cut  off  from  the  channel. 
That  might  be  material,  on  the  question  of  the  amount 
of  damages,  but  it  is  not  material,  as  to  the  point  now 
under  consideration,  for  the  principle  which  would 
allow  another  to  cut  him  off  from  the  channel,  would 
allow  of  his  exclusion  entirely  from  the  waters  of  the 
river. 

VI.  Attached  to  his  riparian  interest,  is  also  the  right 
to  lade  and  unlade  on  the  bank.  In  England,  the 
right  to  establish  ports  for  this  purpose  is  claimed  as  a 
prerogative  of  the  crown,  but  the  king  may  not  grant 
a  liberty  to  imlade,  without  the  owner's  consent,  for  that 
would  be  to  prejudice  the  private  right.  (Hale,  de 
Portibus  73.)  In  this  country,  public  landing-places 
may  be  established  by  grant  or  prescription,  which  can 
be  discontinued  only  by  the  legislature.  {CommonweaJUh 
V.  Tucker,  2  Pick.  44.)  But  the  right  to  land,  generally 
belongs  to  the  owner  of  the  adjoining  *bank,  ^  ^ 
and  it  is  often  valuable.  He  has  been  held  to  ^ 
have  the  power  to  control  the  subservient  and  indispen- 
lutble  right  of  embarkation  and  landing,  even  at  the 
terminus  of  a  public  road.  {Bird  v.  SmUh,  8  Watts  434 ) 
That  related  to  the  owner  of  a  private  ferry,  who,  it  was 
ruled,  had  no  right  to  land  boats  and  passengers  at  the 
terminus  of  a  public  highway,  between  high  and  low- 
water  mark,  on  the  opposite  margin  of  the  river,  with- 
out the  consent  of  tiie  owner.  (Post  v.  PearsaU,  22 
Wend.  425.) 

VII.  He  has  a  right  of  way  over  the  soil,  between 
high  and  low-water  mark,  from  his  land  to  the  channel 
of  the  river '  and  of  that  he  has  been  or  may  be  de- 
prived, if  such  erections  are  allowable.  And  finally,  he 
has  right  to  be,  and  to  continue  riparian  owner,  and  to 
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be  protected  against  a  third  person's  stepping  in  between 
him  and  the  waters  of  the  river,  and  without  his  consent 
assuming  that  riparian  ownership,  either  in  whole  or  in 
part,  in  his  stead. 

Such  are  the  rights  of  the  plaintiffi  Those  of  the  de- 
fendants can  be  much  more  briefly  stated.  The  defend- 
ants have  no  grant  from  the  state  to  the  land  which  they 
occupy ;  the  state  has  not,  as  owner  of  the  shore,  made 
any  conveyance  to  them.  It  has  merely,  in  the  exercise 
of  its  right  of  eminent  domain,  conferred  on  them  the 
power  to  enter  upon  these  lands,  for  a  public  use,  in  the 
same  manner  and  by  the  same  words,  by  which  it  has 
authorized  them  to  enter  upon  any  lands  of  any  private 
person  along  the  whole  line  of  the  road.  If  the  state 
had  granted  as  owner,  it  might,  at  its  pleasure,  have 
exacted  or  remitted  compensation  for  the  soil.  But 
when  exercising  its  sovereign  power  of  authorizing  pro- 
perty to  be  taken  for  public  purposes,  it  cannot  release 
the  right  which  the  individual  owner  has  to  compensa- 
tion, nor  discharge  its  agents  from  the  duty  of  making  it. 

Such  being  the  condition  of  the  parties,  and  the 
wrong  done  by  the  defendants  being  admitted  by  the 
*  KKA  1  P^^d^^gs»  ^^^  question  *arises,  whether  the 
^  rights  of  the  plaintiff,  as  above  stated,  are  pro- 
perty in  him,  for  an  injury  to  which  he  may  claim 
compensation,  or  whether  the  wrong  which  he  has 
confessedly  suffered,  is  damnum  absque  iryuriay  affording 
bim  no  cause  of  action  ? 

I  remark,  at  the  outset,  that  this  does  not  depend  so 
much  upon  the  language  of  the  particular  statute  to 
which  the  defendants  refer  for  their  authority  to  enter 
upon  the  land  in  question,  as  it  does  upon  general 
principles  of  law.  It  is  a  mistake,  to  suppose  that  the 
defendants  are  bound  to  make  compensation  only  in  the 
cases  mentioned  in  the  statute.  Their  duty  in  this  re- 
gard springs  from  the  constitution,  and  has  this  limit 
only,  namely,  whether  it  is  private  property  that  is 
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taken  by  them.  The  provisions  of  the  statute  for  the 
appraisement  of  damages,  are  not  inserted  there,  for  the 
purpose  of  limiting  the  company's  liability,  but  simply 
for  the  purpose  of  providing  an  easy  and  summary  mode 
in  which  they  may  perform  their  duty.  If  they  choose 
not  to  avail  themselves  of  that  mode  of  ascertaining 
what  compensation  they  are  to  make,  or  if  any  party 
aggrieved  do  not  see  fit  to  resort  to  it,  the  company  is 
by  no  means  discharged  of  its  liability  to  make  compen- 
sation, for  that  flows  from  a  law  higher  than  the  statute 
which  spake  them  into  being,  and  in  solving  the  ques- 
tion before  us,  we  must  have  resort  to  that  paramount 
law  and  its  just  and  established  reading. 

Under  our  institutions  the  right  of  eminent  domain — 
and  that,  be  it  remembered,  is  all  under  which  the  de- 
fendants can  claim  in  this  case — ^is  ever  to  be  exercised 
in  subordination  to  private  right. 

There  is  a  conflict  in  the  causes  (which,  perhaps,  I 
ought  to  pause  a  moment  to  consider),  upon  the  ques- 
tion, whether  the  right  of  the  state  to  the  soil  of 
navigable  rivers,  is  incident  to  its  sovereignty  or  a  pro- 
prietary interest.  In  the  CkmimimonerB  of  the  Canal 
Fund  V.  KempshaU  (26  Wend.  419-20),  the  senator  who 
delivered  the  opinion  of  the  court  intimates,  that  even 
if  the  Grenesee  river  was  a  navigable  river,  this  state,  by 
its  cession  to  Massachusetts  of  the  ownership  of  a  large 
tract  of  country,  which  included  the  river,  conveyed 
the  *right  of  property,  although  it  reserved  the  _  ^ 
sovereignty.  But  in  the  case  of  PoUard  v.  Hagan  '- 
(3  How.  222),  the  United  states  supreme  court  held,  that 
the  United  States,  by  admitting  Alabama  into  the  union, 
and  ceding  to  it  thereby  the  sovereignty,  ceded  the  right 
to  the  soil  of  navigable  rivers,  although  they  expressly 
reserved  to  themselves  the  ownership  of  all  the  lands 
they  had  previously  been  seised  of  in  the  state.  The 
first  of  these  cases  seems  to  go  upon  the  idea,  which  I 
have  already  alluded  to,  as  erroneous  since  magna  charta^ 
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viz.,  that  the  state  had  a  right  to  assign  its  sovereignty 
in  navigable  waters. 

In  Martm  v.  Waddell  (16  Peters  367),  where  the  right 
to  the  fishing-grounds  in  New  Jersey  was  involved,  the 
United  States  supreme  court  held,  that  the  principle 
that  the  king  could  not  alienate  the  soil  under  navi- 
gable waters,  so  as  to  give  an  exclusive  right,  must  be 
regarded  as  settled  by  the  case  of  Blundell  v.  Catterai 
(5  B.  &  Aid.  91).  But  this  seeming  conflict  may  not  be 
of  much  importance,  for  here  is  no  grant  of  a  proprie- 
tary interest,  but  simply  the  exercise  of  the  right  of 
eminent  domain,  which  is,  with  us,  always  subordinate 
to  private  right,  so  far  as  compensation  is  concerned. 

I  return  to  the  question  remaining  for  our  considera- 
tion, namely,  whether  these  rights  of  the  ripaxian  owner 
are  property,  so  that  compensation  must  be  made,  when 
it  is' taken  for  a  public  use.  A  strong  case  on  this  sub- 
ject is  that  of  Bowman  v.  Waffien  (2  McLean  376),  where 
Mr.  Justice  McLean,  after  putting  the  Ohio  river  upon 
the  same  footing  as  navigable  tide-waters,  says,  "it  is 
enough  to  know,  that  the  riparian  right  on  the  Ohio 
river  extends  to  the  water,  and  that  no  supervening  right 
over  any  part  of  this  space  can  be  exercised  or  main- 
tained, without  the  consent  of  the  proprietor.  He  has 
the  right  of  fish^y,  of  ferry,  and  every  other  right 
which  is  properly  appendant  to  the  owner  of  the  soil ; 
and  he  holds  every  one  of  these  rights,  by  as  sacred  a 
tenure,  as  he  holds  the  land  from  which  they  emanate. 
The  state  cannot,  either  directly  or  indirectly,  divest 

*  ^K(K  n  ^^  ^^  ^^y  ^^^  *^^  those  rights,  except  by  the 
-*  constitutional  exercise  of  the  power  to  appro- 
priate private  property  for  public  purposes."  This 
language  was  used  in  a  case  kindred  to  that  now  before 
us,  and  in  which  it  was  ruled,  that  the  right  to  a  ferry 
attaches  to  the  riparian  proprietor,  and  cannot  be  taken 
from  him  without  compensation.  And  the  court  say — 
"  V^here  land  is  bounded  by  a  water-course,  these  rights 
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(of  riparian  ownership)  attach  to  the  proprietor ;  and  it 
is  immaterial,  whether  the  water-course  be  a  navigable 
river,  or  a  smaller  stream."  "  They  are  connected  with 
the  soil,  and  grow  out  of  it,  the  same  in  principle  as  an 
advowson  or  rent.  It  is  an  incorporeal  hereditament 
and  lies  in  grant.  (Co.  Litt.  335  b.)  It  is  classed  with 
real  estate,  and  is  subject  to  the  laws  which  govern  the 
realty ;  and  so  is  rent  or  an  advowson."  "  The  right  is 
appurtenant  to  the  soil,  but  he  (the  riparian  owner)  may 
convey  it  and  still  retain  the  fee  in  the  land ;  and  by 
such  conveyance,  the  grantee  holds  the  right  which  the 
statute  was  designed  to  protect."  (The  prior  right  to  a 
ferry  in  the  riparian  proprietor.)  "  The  grantee  of  the 
right  may,  in  the  strictest  sense,  be  considered,  for  all 
the  purposes  of  the  ferry,  the  proprietor  of  the  land  on 
the  margin  of  the  river.  This  right  is  real  estate;  it 
descends  to  heirs,  as  such,  is  subject  to  dower,  and  to  all 
the  incidents  of  real  property."  This  case  was  affirmed 
by  the  United  States  supreme  court,  on  appeal.  (1  How. 
189.)    See  also  3  Kent's  Com.  421,  5th  ed.,  note. 

In  Kentucky,  this  right  (as  to  ferriage)  is  held  to  be  a 
franchise  incident  to  the  land,  and  valuable  as  property. 
{Carter  v.  KalfuSy  6  Dana  43.)  In  that  case,  it  was  held, 
that  the  right  to  ferriage  was  like  that  to  portage,  and 
was  valuable  property,  and  that  the  unsuccessful  appli- 
cant for  a  ferry,  who  owned  the  land  on  the  bank,  was  a 
party  aggrieved  under  the  statute,  by  reason  of  this 
right.  The  right  to  portage  here  spoken  of  was  held  in 
the  case  of  Charles  River  Bridge  v.  Warren  Bridge  (11 
Peters  638),  to  be  a  franchise,  and,  as  such,  valuable  pro- 
perty, liable  to  be  compensated  for,  when  taken  or 
injured  for  a  public  use. 

The  case  of  Gardner  v.  Village  of  Newburgh  _  ^ 
*(2  Johns.  Ch.  162)  was  cited  for  the  principle  ^    ^^' 
applicable  to  the  question.    In  that  case,  the  right  to  the 
rise  of  the  water  in  other  ways,  was  also  held  to  be 
property.    There,  water  running  through  the  plaintiff's 
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land  was  attempted  to  be  taken  out,  above  it,  for  a  public 
use,  without  compensation.  The  chancellor  restrained 
the  act  by  injunction,  declaring  it  to  be  a  clear  principle 
of  law,  that  the  owner  of  the  Ifitnd  is  entitled  to  the  use  of 
the  stream,  and  the  law  gives  him  ample  remedy  for  the 
violation  of  this  right.  In  Boston  and  Roxbury  MiU 
Dam  Co,  v.  Newman  (12  Pick.  467),  a  corporation  was 
authorized  by  the  legislature  to  create  water-power  by 
penning  tide-water  in  a  full  basin,  and  excluding  it 
from  another,  which  was  to  receive  it  through  race-ways, 
and  the  person  who  owned  the  flats  in  the  receiving 
basin  suflFered  an  injury  by  the  exclusion  of  the  water 
from  his  land,  and  was  thereby  prevented  from  bene- 
ficially using  his  land ;  it  was  held,  that  he  was  entitled 
to  compensation.  In  three  cases  of  the  United  States 
supreme  court,  OUy  of  Cincinnati  v.  Lessee  of  White  (6  Pet. 
431),  Barclay  v.  HoweWs  Lessee  (Id.  498),  and  New  Orleans 
V.  IJnited  States  (10  Pet.  662),  the  right  of  ferriage,  and 
the  right  to  a  landing-place  were  held  to  be  appurtenant 
to  the  adjacent  land,  even  in  navigable  rivers. 

From  this  examination,  I  arrive,  very  naturally,  at 
the  conclusion,  that  the  plaintiff  has  rights,  as  riparian 
owner,  which  the  defendants  have  invaded,  and  that 
those  rights  are  property,  more  or  less  valuable,  for  the 
destruction  of,  or  injury  to,  which,  the  plaintiff  has  a 
valid  claim  to  compensation. 

But  the  question  does  not  arise,  whether  the  defend- 
ants ought,  ere  this,  to  have  had  the  plaintiff's  damages 
assessed,  in  the  manner  pointed  out  in  their  act  of  incor- 
poration, for  this  suit  does  not  aim  at  ousting  the 
defendants  of  their  possession  of  the  soil  covered  by 
their  embankment,  or  at  trying  their  title  to  it,  or  right 
to  occupy  it. .  If  it  were  so,  it  would  be  necessary  for  us  to 
examine  some  of  the  cases  which  seem  to  deny  the  right 
of  the  state,  either  in  its  proprietary  character,  as  owner 

♦  K-'ft  1  ^^  ^®  ^^^*  ^^  ^  *^^  *exercise  of  its  right  of 
^    J  eminent  domain,  as  the  sovereign,  to  make  any 
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grant  of  the  soil  of  navigable  rivers.  I,  therefore,  pur- 
posely abstain  from  expressing  any  opinion  as  to  the 
right  of  the  defendants  to  occupy  the  land  in  question, 
until  compensation  be  made. 

But  the  action  is  to  recover  damages  of  them  for  such 
their  occupation,  and  that  does  not  involve  the  question, 
whether  they  have  any  right  to  occupy  at  all,  but 
whether,  for  their  occupation,  they  are  not  bound  to 
respond  in  damages;  the  action  affirming  the  occupa- 
tion rather  than  disaffirming  it.  Besides,  as  no  "land" 
of  the  plaintiff  is  taken  by  the  defendants,  though  his 
"property"  is,  there  may  be  a  question,  whether  the  de- 
fendants could  avail  themselves  of  the  privilege  of  hav- 
ing his  damages  appraised,  in  the  mode  pointed  out  in 
the  statute.  Upon  that  point,  also,  I  do  not  mean  to  ex- 
press any  opinion,  it  being  sufficient,  to  ascertain  whether 
the  plaintiff  can  recover  any  damages  for  the  injury  to 
such  a  right  as,  it  seems,  he  has  in  this  case,  it  being  in 
the  nature  of  a  franchise  or  incorporeal  hereditament, 
and  not  land  or  the  soil  itself. 

The  cases  are  numerous  which  show  that  he.  may. 
Thus,  for  obstructing  a  water-course.  Anon.  (4  Dall.  147), 
SJiaw  V.  Crawford  (10  Johns.  236),  People  v.  Canal  Apprais- 
ers (13  Wend.  371) ;  for  diverting  a  water-course,  Gardner 
V.  Newburg  (supra),  Haynes  v.  GavU  (1  McCord  543),  Pal- 
mer V.  Mulligan  (3  Gaines  319) ;  for  obstructing  the  navi- 
gation in  a  navigable  river.  Bacon  v.  Arthur,  (4  Watts 
436),  Hogg  v.  Zanesmlle  Manufacturing  Co,  (5  Ham.  410) ; 
for  intruding  on  a  several  iBshery,  Carter  v.  -Murcot 
(4  Burr.  2162),  Hooker  v.  Cummings  (20  Johns.  90);  for 
destroying  a  landing-place  (in  addition  to  the  value  of  the 
ground).  Ex  parte  Rogers  (6  Cowen  551) ;  for  obstructing 
the  free  passage  of  the  owner  of  an  adjacent  Ipt,  unto 
and  upon  the  street,  to  and  from  his  land,  Fletcher  v. 
Auburn  &  Syracuse  Railroad  Co.  (25  Wend.  462),  Chap- 
man V.  Albany  &  Schenectady  Railroad  Co.  (10  Barb.  367) ; 
for  injury  to  the  franchise  of  a  turnpike  company,  Seneca 
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*  WQ  1  "^^  ^'  ^'  *-^^^*™  *  Rochester  Saiiroad   Co. 

^^  J  (5  Hill  170),  In  re  FlaOmsh  Avenue  (1  Barb.  294). 

The  general  doctrine  is  briefly  stated  by  the  reporter, 
in  his  note  to  6  Cowen  552,  where  he  opposes  the  prin- 
ciple of  the  canal  appraisers,  in  allowing  as  damages 
only  the  value  of  the  land  for  agricultural  purposes,  and 
excluding  the  value  derived  from  a  landing-place  and 
a  fishery.  He  says,  and,  I  think,  very  justly — "The 
value  arises  from  the  local  situation  and  advantages; 
the  worth  in  market  and  the  revenue  derivable,  is  to  be 
taken  into  the  account."  And  it  is  also  conceded  by  the 
court  of  errors,  in  Clommissionera  of  Canal  Fund  v.  Kemp* 
shall  (26  Wend.  421).  "  The  proprietary  interest  in  the 
water-power  is  a  necessary  incident  to  a  freehold  grant, 
and  entitles  the  owner  to  compensation  for  any  appro- 
priation or  suspension  of  these  privileges  for  the  public 
use."  When  private  property  of  any  description  is 
destroyed,  and  its  beneficial  enjoyment  is  essentially  im- 
paired, in  the  prosecution  of  public  works,  it  is  taken 
for  public  use.  The  state  has  no  more  right,  by  an 
artificial  erection  like  the  state  dam,  to  overflow  and 
destroy  a  valuable  water-fall  in  a  tributary  stream,  with- 
out paying  for  it,  than  it  has  to  overflow  and  destroy  a 
valuable  farm  upon  the  adjacent  shore.  In  principle, 
they  stand  upon  the  same  ground.  People  v.  Canal  Ap- 
praisers (13  Wend.  373). 

I  do  not  regard  the  case  of  Lansing  v.  Smith,  in  8 
Cowen  146,  and  in  error,  4  Wend.  9,  as  at  all  conflicting 
with  the  view  I  have  taken  of  this  case.  There,  the 
riparian  owner  was  not  entirely  cut  off  from  his  rights 
in  the  water,  but,  by  a  public  improvement,  others  were 
also  periliitted  the  enjoyment  of  similar  rights,  and  thus, 
the  value  of  his  was  impaired,  and  the  only  question 
was,  whether  the  right  of  eminent  domain  might  be  so 
exercised,  by  authorizing  a  public  improvement,  which 
would  extend  to  others  the  right  which  the  riparian 
owner  had,  from  his  position,  enjoyed  exclusively,  but  to 
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which  exclusive  enjoyment  he  had  no  valid  claim.  And 
the  court  for  correction  of  errors  was  careful  not  to  affect 
the  question  now  raised,  and  which  was  not  raised  in 
that  case.  The  chancellor,  who  delivered  the  opinion 
*of  the  court,  says,  "  whether  the  legislature  _  ^  ^.^ 
could  grant  the  right  to  any  person  to  build  a  '- 
wharf  in  front  of  the  plaintiff's,  so  as  to  destroy  his, 
entirely,  is  a  question  which  is  not  necessary  now  to 
discuss."  And  yet  that  is,  as  I  understand  it,  the  pr^ 
cise  question  which  is  raised  in  the  case  now  before  us. 
These  defendants  have  made  an  erection  in  front  of 
plaintiff's  land,  which  has  entirely  destroyed  his  water- 
right,  with  all  its  privileges,  and  the  question  is,  can  the 
legislature  authorize  them  to  do  so,  without  making 
compensation  ?  For  the  reasons  I  have  above  given,  I 
think,  they  cannot,  and  I  am,  therefore,  of  opinion,  the 
plaintiff  ought  to  recover. 

Judgment  affirmed,* 

>  See,  to  the  same  effect,  Getty  v.  Hudson  River  Railroad  Co.,  21  BarK 
617.  The  court  of  errors  and  appeals  of  New  Jersey,  dissented  in  toto  from 
the  doctrine  of  this  case,  in  Steyens  v.  Paterson  and  Newark  Railroad  Co., 
5  Vroom  532,  559.  And  see  Bell  v.  Gough,  in  the  same  court,  3  Zab.  624, 
678 ;  8.  o.  2  Ibid.  461-2,  where  it  is  ruled,  that  riparian  owners  hare  a 
Tested  right  in  the  benefits  and  advantages  arising  from  their  adjoining  the 
water,  of  which  they  cannot  be  deprived,  without  compensation.  Keyport 
Steamboat  Co.  v.  Farmers'  Transportation  Co.,  3  C.  £.  Green  22-4.  And 
the  same  view  of  the  law  has  been  taken  by  the  supreme  court  of  the  United 
States.  In  Tates  v,  Milwaukee,  10  Wall.  497,  it  was  decided  by  that  court, 
that  an  owner  of  land,  bounded  by  a  navigable  river,  has  certain  riparian 
rights,  wheUier  his  title  extend  to  &e  middle  of  the  stream,  or  not,  among 
which  are,  fVee  access  to  the  navigable  part  of  the  stream,  and  the  right  to 
make  a  landing,  wharf  or  pier,  for  his  own  use,  or  for  the  use  of  the  public. 
'*  This  riparian  right,"  says  Mr.  Justice  Millbr,  **  is  property,  and  is  valu- 
able, and  though  it  must  be  enjoyed  in  due  subjection  to  the  rights  of  the 
public,  it  cannot  be  arbitrarily  or  capriciously  destroyed  or  impaired.  It  is 
a  right,  of  which,  when  once  vested,  the  owner  can  only  be  deprived,"^  in  accord- 
ance with  estabUshcd  law,  and  if  necessary  that  it  be  taken  for  the  public 
good,  upon  due  compensation."  (Ibid.  504.)  And  see  Button  v.  Strong,  1 
Black  23 ;  Railroad  Co.  v.  Schurmeir,  7  Wall.  272.     The  supreme  court  of 
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CoRwiN  u  Freeland  et  al. 
Ptadtice, — Arred  in  execution. 

Where  an  order  of  arrest  has  been  granted,  under  2  179  of  the  code,  on  the 

.   '  groond  that  the  debt  had  been  frandnlentlj  contracted,  which  remains  in 

force,  it  is  not  necessary  that  tile  record  should  show  the  defendant's 

liability  to  arrest,  in  order  to  justify  an  execution  against  the  person, 

founded  on  the  judgment,  under  2  288. 

Corwin  v.  Freeland,  6  How.  Pr.  241,  rerersed. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  sbtth  district,  where  a  judgment  rendered  for  the 
plaintiff,  in  a  case  tried  before  the  court,  without  a  jury, 
had  been  affirmed.    (Reported  below,  6  How.  Pr.  241.) 

This  was  an  action  for  false  imprisonment  brought  by 
Corwin,  the  plaintiff,  a  merchant  of  Ithica,  in  Tompkins 
county,  against  the  drfendants,  merchants  in  the  city  of 
New  York,  for  an  alleged  illegal  arrest  and  detention  on 
final  process. 
*  r/»-i  T      *The  answer  set  up,  by  way  of  justification, 

^^^  J  that  on  or  about  the  8th  day  of  April  1850,  the 
defendants  commenced  an  action  in  the  supreme-  court 
against  the  plaintiff  in  this  suit,  to  recover  the  price  of 
a  bill  of  goods  alleged  to  have  been  sold  by  them  to  the 
plaintiff.  That  on  the  9th  day  of  the  same  month,  an 
order  to  arrest  the  plaintiff,  and  hold  him  to  bail,  was 

Pennsylyania  decided  that  a  riparian  owner  was  entitled  to  compensation  for 
the  loss  of  a  spring,  between  high  and  low- water  mark,  occasioned  by  ttie 
construction  of  a  railroad.  Lebigb  Yallej  Railroad  Co.  v.  Trone,  28  Penn« 
St.  206.  But  see  Commonwealth  v,  Fisher,  1  P.  &  W.  462,  467.  The 
cases  are,  perhaps,  reconcilable,  by  a  consideration  of  the  fact,  that  in  Kew 
York,  as  in  some  other  states,  the  title  of  the  riparian  owner  only  extendi 
to  high-water  mark.    See  Barney  v.  Keokuk,  4  Otto  324. 
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ma4o  by  Justice  Edwards  of  the  supreme  court,  upon 
an  affidavit  alleging  fraud  on  the  part  of  the  plaintiff 
in  the  purchase  of  the  said  goods,  which  order  still 
remained  in  force,  never  having  been  vacated;  that 
upon  the  said  ordef ,  the  now  plaintiff  was  arrested  and 
holden  to  bail.  That  the  plaintiffs  in  that  action  ob- 
tained a  judgment  by  default  against  the  defendant 
therein.  That  the  complaint  contained  no  allegation  of 
fraud,  and  that  neither  the  order  of  arrest,  nor  any  copy 
thereof,  nor  of  the  affidavit  on  which  said  order  was 
granted,  was  annexed  to  the  judgment-roll.  That  the 
plaintiffs  in  that  judgment  issued  an  execution  thereon 
against  the  property  of  the  defendant,  which  was  re- 
turned unsatisfied,  and  after  that  return,  they  issued  an 
execution  against  his  person,  and  on  that  execution  he 
was  arrested  and  imprisoned  by  the  sheriff  of  the  county 
of  Tompkins,  to  whom  it  was  delivered.  That  such 
arrest,  and  detention  under  said  execution,  constituted 
the  alleged  false  and  illegal  imprisonment  complained 
of.  That  afterwards,  on  the  application  *of  the  _  ^ 
plaintiffs  in  said  judgment,  an  order  was  made  •- 
in  said  cause,  that  the  judgment-roll  be  amended,  by 
annexing  thereto,  nunc  pro  tunc,  the  order  of  arrest  and 
affidavit  aforesaid ;  which  was  done,  and  a  copy  of  the 
order  of  amendment  served  upon  the  defendant  and  his 
counsel,  who  opposed  the  motion  for  such  order.  There 
was  no  reply  to  this  answer. 

The  case  was  tried  before  the  court  (Shankland,  J.), 
without  a  jury,  when  judgment  was  rendered  in  favor 
of  the  plaintiff,  on  the  ground  that  the  facts  stated  in 
the  answer  constituted  no  defence;  and  this  judgment 
having  been  affirmed,  at  general  term,  the  defendant 
took  this  appeal. 

Bowman,  iyr  the  appellant. 

Fenis  and  Oushmg,  for  the  respondent 
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Watson,  J. — ^As  this  cause  was  tried  by  the  court,  and 
decided  upon  the  pleadings,  a  brief  reference  to  them  is 
all  that  will  be  necessary  to  show  the  points  raised  and 
decided  at  the  general  term.  (After  stating  the  plead- 
ings, the  learned  judge  continued  :)i  The  qtiestion  pre- 
sented is,  do  the  facts  set  forth  in  the  answer  constitute 
a  defence  to  the  action  ? 

Section  179,  sub.  4,  of  the  code,  provides,  that,  "  when 
the  defendant  has  been  guilty  of  a  fraud  in  contracting 
the  debt,  or  incurring  the  obligation  for  which  the  action 
is  brought,"  he  may  be  arrested.  The  arrest  is  to  be  on 
a  judge's  order,  which  is  to  be  granted  "  when  it  shall 
appear  to  the  judge,  by  the  afl5davit  of  the  plaintiff,  or 
any  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  §  179." 
By  §  183,  the  order  may  be  made  to  accompany  the  sum- 
mons, or  at  any  time  afterwards,  before  judgment ;  §  288 
provides,  that  "if  the  action  be  one  in  which  the  defend- 
ant might  have  been  arrested  as  provided  in  §  179  and 
§  181,  an  execution  against  the  person  of  the  judgment- 
debtor"  may  be  issued  "  after  the  return  of  an  execution 
against  the  property,  unsatisfied." 

The  defendants  insist,  that  it  is  shown  by  their  answer, 
that  the  action  which  they  brought  against  the  plaintiff, 
in  the  supreme  court,  was  one  in  which  the  defendant 
"  might  have  been  arrested,"  as  provided  in  §  179.  Al- 
though concisely  stated,  the  answer  does  show,  that  the 
plaintiff  vxis  arrested  according  to  the  provisions  of  that 
section,  and  in  the  mode  pointed  out  by  it ;  and  if,  to 
justify  an  arrest  by  virtue  of  the  provisions  of  §  288,  it 
was  only  necessary  to  show  that  the  defendant  might 
have  been  arrested,  under  that  section,  then,  I  apprehend, 
the  defendants  have  shown  all  that  they  were  re- 
quired to  show,  in  the  first  instance,  to  justify  the  arrest 
of  the  plaintiff.  The  question  here  is  not  whether  the 
defence  is  defectively  stated,  or  insufficiently  set  forth,  in 
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the  answer,  for,  if  it  was,  then  the  answer  should  have 
been  demurred  to  on  that  account 

*But  it  is  contended  on  the  part  of  the  plain-  _  ^ 
tiff,  that  the  alleged  fraud  should  have  been  set  '- 
forth  in  the  complaint,  so  that  it  could  have  been  passed 
upon  by  the  jury,  and  if  found  by  them,  then  an  execu- 
tion against  the  person  would  have  been  warranted  by 
the  record.  An  examination  of  the  different  sections 
will,  I  think,  satisfy  any  one,  that  the  legislature  never 
intended  to  oblige  the  party  alleging  the  fraud  to  em- 
brace it  in  his  complaint.  In  the  first  place,  the  order 
to  arrest  cannot  be  procured  upon  the  pleadings,  no 
matter  how  broadly  the  fraud  may  be  alleged  in  them, 
but  must  be  on  affidavit,  showing  that  a  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned  in 
§  179.  The  order  to  arrest  may  be  made,  at  any  time 
after  the  summons,  before  judgment.  These  provisions 
show,  clearly,  that  the  order  to  hold  to  bail  was  intended 
to  be  independent  of  the  pleadings ;  and  although  such 
orders  may,  in  some  instances,  be  founded  on  the  same 
facts  which  constitute  the  cause  of  action,  in  others,  they 
may  rest  upon  facts  totally  distinct  from  the  cause  of 
action ;  and  in  all  cases,  the  facts  must  appear  by  affi- 
davit, before  any  order  for  arrest  can  be  made. 

The  undertaking  required  of  the  plaintiff  by  the 
judge,  before  making  the  order,  "  that  if  the  defendant 
shall  recover  judgment,  the  plaintiff  shall  pay  all  costs 
that  may  be  awarded,  and  the  damages  defendant  may 
sustain  by  reason  of  the  arrest,"  furnishes  additional 
evidence  to  sustain  this  position.  There  is  no  provision, 
that  if  the  plaintiff  fails  to  establish  the  alleged  fraud,  the 
defendant  shall  recover  anything  on  that  account ;  nor 
is  there  any,  that  in  case  of  such  failure,  the  plaintiff 
shall  not  recover  the  amount  of  his  debt.  The  absence 
of  such  provisions,  satisfies  me,  that  the  legislature  in- 
tended to  keep  the  provisions  in  regard  to  the  causes  of 
action,  and  the  remedy,  distinct  and  separate,  and  I 
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cannot  agree  with  the  learned  justice  who  delivered  the 
opinion  in  the  supreme  court,  "that  if  the  codifiers 
meant  anything  in  particular  by  this  section,  it  was,  that 
if  the  plaintiff  failed  to  establish  the  fraud,  he  should 
fail  to  recover  judgment  for  his  debt,  and  pay  costs  and 
*  EfU  1  ^^^^^S®8  ^  defendant  *for  the  unjust  arrest" 
-'  If  they  intended  what  he  supposes  they  did,  I 
cannot  believe,  they  would  have  failed  to  express  that 
intention  clearly. 

Another  provision  (§  187)  required  the  defendant^  as 
the  condition  of  his  discharge  from  arrest,  to  give  bail, 
"that  he  shall,  at  all  times,  render  himself  amenable  to 
the  process  of  the  court,  during  the  pendency  of  the 
action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  therein."  What  process  can  be  issued  by  the 
court  to  enforce  its  judgment,  to  which  the  defendfiiit  is 
amenable,  except  an  execution  against  his  person?  If 
the  order  for  his  arrest,  and  the  bail  taken  under  it,  do 
not  contemplate  his  final  arrest  upon  an  execution 
against  his  person,  it  seems  to  me,  that  this  provision  is 
entirely  useless.  How  can  the  defendant  be  guilty  of 
any  breach  of  this  undertaking,  even  if  he  should  ab- 
scond beyond  the  reach  of  the  process  of  the  court,  or, 
in  what  other  way  could  he  be  guilty  of  not  rendering 
himself  amenable  to  the  process  of  the  court  except  by 
being  out  of  the  reach  of  an  execution  issued  against 
his  person?  To  me,  all  these  provisions,  construed 
according  to  their  plain  and  obvious  meaning,  evidently 
contemplate  that  where  an  arrest  is  made,  as  in  this  case, 
and  the  defendant  is  held  to  bail,  that  characterizes  the 
case,  as  one  where,  by  the  provisions  of  §  179,  the  de- 
fendant might  have  been  arrested,  and,  of  consequence, 
that  he  might  afterwards  be  arrested  on  an  execution 
against  his  person.  Under  the  defendant's  answer,  if  the 
facts  set  forth  in  it  had  been  denied,  they  ought,  on  the 
trial,  to  have  been  permitted  to  give  the  affidavit  and 
order  of  arrest  in  evidence,  and  they  would  thus  have 
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shown,  that  it  was  a  case  where  the  plaintiff  might  have 
been  arrested  under  §  179,  which  was  all  the  defendants 
were  required  to  show,  to  justify  his  arrest  under  the 
execution  on  which  he  was  imprisoned. 

Notwithstanding  all  that  has  been  said  about  the 
hardship,  injustice  and  inconvenience  to  which  such  a 
course  subjects  the  defendant^  I  have  been  unable  to  dis- 
cover it,  and  can  see  many  inconveniences  attending  a 
different  course.  The  defendant,  if  arrested  and  held  to 
bail  unjustly,  is  not  thereby  deprived  of  freeing  ^  - 
♦himself  from  arrest,  before  the  determination  of  '• 
the  action.  He  can  move  the  court  granting  the  order, 
to  vacate  it,  upon  his  own,  as  well  as  the  aifidavits  of 
others,  and  if,  after  hearing  the  affidavits  of  both  par- 
ties, it  shall  appear,  that  there  was  no  just  ground  for 
the  arrest,  the  court  will  vacate  the  order,  with  costs  of 
the  motion,  if  the  case  should  be  a  proper  one  for  the 
granting  of  costs.  This  determination  in  his  favor 
would  not  only  liberate  him  from  arrest  for  the  time 
being,  but  would  be  an  adjvdication  in  his  favor,  that  it 
was  not  a  case  where,  by  the  provisions  of  §  179,  he  might 
have  been  arrested.  I  agree  with  my  learned  brother, 
now  a  member  of  this  court,  who  delivered  the  opinion 
in  Cheney  v.  OarbvU  (5  How.  Pr.  467),  that  the  legisla- 
ture has  provided  this  mode  of  trying  the  question,  and 
that  it  is  not  without  its  advantages  to  the  defendant. 

If  I  am  right  in  the  position,  that  the  defendant  in 
such  case,  is  not  entitled  to  any  judgment  against  the 
plaintiff,  in  case  the  latter  fails,  on  the  trial,  to  establish 
fraud ;  and  that  such  failure  could  prevent  the  plaintiff 
from  recovering  the  amoimt  of  his  debt,  then  this  mode 
of  trying  the  question  is  manifestly  for  |iie  advantage  of 
the  defendant.  A  trial  would  be  attended  with  vastly 
.  more  expense  to  him,  and  if  he  succeeded  on  the  ques- 
tion of  fraud,  would  be  of  no  advantage,  save,  the 
prevention  afterwards  of  the  execution  issuing  against 
his  person.    This  mode,  too,  is  entirely  in  harmony  and 
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consistent  with  the  other  proceedings  in  the  causa  It 
is  conceded  by  all,  that  tl^e  affidavit  and  order  to  arrest 
are  no  part  of  the  record,  and  should  not  be  engrafted 
upon  it,  nor  entered  in  it,  and  still  it  is  a  proceeding 
which  determines  the  fiact,  whether  the  defendant  can  be 
arrested  in  any  particular  case.  How  manifestly  proper, 
then,  that  the  mode  of  testing  it  should  be,  by  a  motion 
to  vacate  the  order,  in  the  same  manner  in  which  it  was 
obtained,  since  the  decision  of  the  court,  even  if  in  favor 
of  the  defendant,  can  form  no  part  of  the  record.  Why 
should  the  record  be  incumbered  with  that  which  does 
not  legitimately  belong  to  it  ? 

These  suggestions  are  in  accordance  with  the  old  prac- 
tice.   There  was,  under  that  practice,  no  such  thing  as  a 

*  KAA  1  *^^^^  ^y  ^^^*  ^  determine  ^whether  a  defendant 
-'  could  be  arrested  on  an  execution  against  his 
person.  A  ca.  sa,,  under  the  former  law,  could  be  issued 
against  a  non-resident,  where  nothing  in  the  pleadings 
or  record  showed  the  plaintiff's  right  to  arrest,  or  the 
ground  of  it;  the  ground  of  the  right  to  arrest  was 
the  non-residence  of  the  defendant;  and  that  fact  was 
established  by  affidavit,  and  the  only  opportunity  for 
the  defendant  to  try  the  question,  was  to  move,  on 
affidavits,  to  set  the  writ  aside.  Such  was  the  practice 
under  the  act  to  abolish  imprisonment  for  debt,  passed 
in  1831.  It  is  true,  there  should  be  some  known  and 
established  way  by  which  it  should  appear  that  the 
plaintiff  had  a  right  to  issue  an  execution  against 
the  person  of  the  defendant,  as  the  liberty  of  the  citizen 
should  always  be  guarded  with  a  jealous  care  by  the 
courts;  but  there  are  two  ways  by  which  it  may  be 
made  to  appear,  one  by  affidavit  and  an  order  to  arrest, 
and  the  otiier  by  embracing  in  the  pleadings  and  record 
the  facts  which  authorize  the  arrest.  If  neither  of  these 
courses  be  adopted,  the  plaintiff  might  find  it  difficult  to 
show,  how  it  was  a  case  coming  under  §  179,  as  there 
would  be  nothing  in  the  record,  nor  in  any  of  the  pro- 
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ceedings  in  the  action,  to  test  it,  and  unless  he  could  be 
allowed  to  prove,  when  sued  for  false  imprisonment,  the 
facts  dehors  the  record,  to  show  that  it  was  such  a  case, 
he  might  be  held  liable.  It  is  not,  however,  necessary  to 
decide  a  case  not  now  before  us.  In  the  present  case, 
the  defendant's  answer  shows,  that  they  had  pursued  the 
course  pointed  out  by  the  statute,  in  issuing  their  execu- 
tion against  the  person  of  the  plaintiff  and  causing  his 
arrest,  and  the  court  erred  in  holding  that  such  answer 
was  insufficient.  The  judgment  of  the  supreme  court 
should,  ther^ore,  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  awarded. 

EDicoNDSy  X|  dissented. 
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Notes  v.  Blakeman  ei  al 
Trust-Estate. — Married  woman. — Powers  of  trustee. 

Under  the  revified  stfttntes,  where  lands  are  conreyed  to  a  trustee,  to  reoetre 
the  rents  and  profits  and  pay  them  over  to  a  feme  covert^  for  her  separate 
nse,  during  life,  the  trustee  has  the  whole  legal  and  equitable  estate,  snl» 
ject  only  to  the  execution  of  the  trust. 

A  married  woman  cannot  incur  aa  obligation,  binding  her,  personally,  eren 
for  the  expense  of  protecting  property  held  by  a  trustee  for  her  separate 
use ;  nor  can  she,  by  her  contract,  create  a  charge  upon  the  trust-estate. 

A  trustee  may  retain  counsel  to  defend  suits  affecting  the  ralidity  of  the  trust ; 
and  the  costs  and  expenses  will  be  a  charge  on  the  trust  funds  in  his  hands, 
and  win  bind  the  same  in  the  hands  of  a  new  trustee,  appointed  after  his 
remoyal.^ 

Noyes  v.  Blakeman,  3  Sandf.  631,  affirmed. 

Appeal  from  the  general  term  of  the  Superior  Ooort 
of  the  city  of  New  York,  where  a  decree  in  equity  in 
favor  of  the  plaintiflf,  had  been,  in  part,  reversed,  and, 
as  modified,  affirmed,  without  costs  to  either  party. 
(Reported  below,  3  Sand£  531.) 

This  was  a  suit  in  equity,  commenced  in  the  late  court 
of  chancery,  to  subject  a  trust-estate  to  the  costs  and  ex- 
penses of  certain  legal  proceedings,  for  the  protection  of 
the  interests  of  the  cestui  que  trust.  It  was  transferred  to 
the  supreme  court,  by  virtue  of  the  constitution  of  1846, 
and  after  a  decree  at  special  term,  and  rehearing  granted, 
was  removed  to  the  superior  court,  under  the  act  of 
1849. 

♦  568  1      *^^  *^®  ^*^  October  1842,  the  defendants, 

-'  Henry  Blakeman   and   Ann  Maria,  his  wife, 

united  in  a  conveyance  of  certain  lands,  which  Mrs. 

>  See  Utigerald  v.  Topping,  48  N.  Y.  438. 
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Blakeman  had  inherited  from  her  father,  to  Henry  P. 
Belden,  in  trust :  1.  Out  of  the  rents  and  profits,  to  pay 
the  interest  upon  the  mortgages  and  other  incumbrances; 
the  necessary  taxes  and  assessments ;  the  necessary  ex- 
penses incurred  in  the  needful  repairs  and  insurance  of 
the  buildings  on  the  premises ;  and  the  residue  thereof 
to  the  said  Ann  Maria,  upon  her  own  separate  receipt, 
notwithstanding  her  coverture,  to  the  intent  and  purpose 
that  the  same,  or  any  part  thereof,  might  not  be  at  the 
disposal  of,  or  subject  to  the  control,  debts,  liabilities  or 
engagements  of  the  said  Henry  Blakeman,  or  of  any 
future  husband  she  might  have,  but  at  her  own  sole  and 
separate  use  and  disposal.  2.  Upon  her  decease,  during, 
coverture,  to  apply  and  dispose  of  the  income,  as  she 
should  by  will  appoint,  and  in  default  of  such  appoint- 
ment, to  apply  said  income  to  the  maintenance  and  edu- 
cation of  her  children,  if  any  survived  her,  and  if  not,  to 
pay  the  same  to  Henry  Blakeman  for  life ;  with  power 
to  the  said  Ann  Maria  to  devise  the  said  lands  by  will, 
and  to  appoint  a  new  trustee  or  trustees,  as  often  as  a 
vacancy  should  occur. 

After  the  execution  of  the  deed  of  trust,  in  1842,  two 
suits  were  commenced  against  Blakeman  and  wife,  by 
the  executrix  of  Robert  Bogardus,  deceased,  to  subject 
the  trust-estate  to  a  claim  for  professional  services,  said  to 
have  been  rendered  on  account  of  such  separate  estate. 
In  1843,  a  suit  was  commenced  against  them  and  the 
trustee,  by  a  creditor  of  the  husband,  to  set  aside  the 
trust-deed,  and  charge  the  estate  of  the  said  Henry 
Blakeman,  as  tenant  by  the  curtesy,  with  his  debts.  In 
January  1844,  Henry  Blakeman  obtained  a  discharge  in 
bankruptcy,  and  thereafter,  the  assignee  in  bankruptcy 
commenced  a  suit  in  equity  to  set  aside  the  deed  of  trust, 
as  fraudulent,  and  to  subject  the  interest  of  the  bankrupt 
to  the  payment  of  his  debts.  The  plaintiflF,  William 
Curtis  Noyes,  was  retained  as  counsel  by  Mr.  and  Mrs. 
Blakeman,  in  the  first  two  suits,  to  protect  the  wife's 
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interest  in  the  trust-estate,  with  the  understanding  that 
the  costs  were  to  be  paid  out  of  the  income.  In  the  last 
two  suits,  he  was  also  retained  by  Mrs.  Blakeman  and 
the  trustee,  upon  a  like  understanding — ^the  trustee  not 
to  be  held  personally  liable. 

*  KftQ  1  *^^®  ^^  ^^  Bogardns  suits  was  soccessfollj 
•  defended ;  the  other,  after  answer,  was  suspended 
and  remained  undetermined.  One  of  the  suits  against 
the  trustee  was  voluntarily  discontinued,  and  the  other, 
after  the  failure  of  a  motion  for  a  receiver,  was  settled 
by  the  parties.  In  October  1845,  the  defendant,  Elisha 
Ruckman,  was  appointed  trustee  in  the  place  of  Henry 
F.  Belden.  The  plaintiflf 's  bills  of  costs  were  duly  taxed 
on  notice  to  the  solicitor  of  the  new  trustee  and  of  Mr. 
and  Mrs.  Blakeman,  but  on  presentation  thereof,  pay- 
ment was  refused ;  whereupon,  this  suit  was  commenced 
to  subject  the  trust-estate  to  the  payment  of  the  plain- 
tiff's claim,  and  to  compel  the  trustee  to  pay  the  same 
out  of  the  income  thereof,  which  was  alleged  to  be  amply 
sufficient. 

The  bill  was  taken  pro  confesao  as  against  Henry  Blake- 
man; Mrs.  Blakeman  and  the  trustee  put  in  separate 
answers;  to  which  replications  were  filed;  and  proo& 
were  taken,  substantially  sustaining  the  allegations  of  the 
bill.  The  supreme  court,  at  special  term  (Edmonds,  J.) 
made  a  decree,  in  accordance  with  the  prayer  of  the 
bill;  but  on  a  rehearing  before  the  superior  court,  to 
which  the  cause  had  been  transferred,  the  decree  was 
reversed  as  to  the  costs  which  had  not  been  incurred  on 
the  retainer  of  Belden,  the  trustee,  and  affirmed  Bs  to 
the  residue  of  the  claim.  From  this  decree,  both  parties 
appealed. 

Tracy,  for  the  plaintiflF. 

8a/ndford,  for  the  defendants. 
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*Welles,  J. — ^I  have  sought  in  vain  to  find  some 
ground  on  which  to  sustain  the  whole  claim  of  the 
plaintiff  in  this  case,  regarding  the  defence  as  most 
inequitable  and  unjust.  The  plaintiff's  services  were 
rendered,  and  disbursements  were  paid  by  him,  in  good 
faith,  for  the  protection  and  preservation  of  what  was 
deemed  Mrs.  Blakeman's  separate  estate,  upon  her  pro- 
mise, and  that  of  her  husband,  of  remuneration  out  of 
that  estate.  After  she  has  availed  herself  of  the  benefit 
of  those  services,  she  has  found  reasons,  satisfactory 
to  herself,  it  seems,  to  repudiate  her  promises,  and  for 
setting  the  plaintiff  at  defiance.  She  now  interposes,  as 
a  shield  against  his  just  and  equitable  claim,  certain 
♦provisions  of  the  statute  concerning  uses  and  _  ^ 
trusts ;  and  for  aught  I  can  perceive,  must  pre-  '- 
vail,  as  far  as  respects  his  demand  for  costs  and  counsel 
fees,  in  the  suits  with  Mrs.  Bogardus,  which  arose  with- 
out the  retainer,  express  or  implied,  of  her  trustee. 

The  deed  of  Mrs.  Blakeman  and  her  husband,  to  Bel- 
den,  of  her  separate  estate,  bears  date  the  7th  October  1842, 
and  is  in  trust,  to  pay  out  of  the  rents,  income  and 
profits,  1st,  the  interest  upon  certain  incumbrances  on 
the  trust-property ;  2d,  the  taxes  and  assessments  on  the 
same;  3d,  all  necessary  expenses  incurred  in  needful 
repairs  on  the  premises  j  and'4th,  to  pay  the  remainder 
of  such  rents,  income  and  profits  to  Mrs.  Blakeman,  upon 
her  own  separate  receipt,  notwithstanding  her  coverture, 
to  the  intent  and  purpose,  that  the  same  or  any  part 
thereof  might  not  be  at  the  disposal  of,  or  subject  to  the 
debts,  liabilities  or  engagements  of  her  husband,  or  of 
any  future  husband  she  might  have,  but  at  her  own  sole 
and  separate  use  and  disposal,  (fee. ;  with  power  to  Mrs. 
Blakeman  to  dispose  of  the  premises  by  last  will  and 
testament,  and  in  default  of  such  appointment,  giving 
further  directions  in  relation  to  the  disposition  of  such 
income,  after  her  death.  There  are  other  provisions  in 
the  deed,  not  material  to  the  questions  in  controversy. 
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The  revised  statutes  concerning  uses  and  trusts  pro- 
vide, that  "every  express  trust,  valid  as  such,  in  its 
creation,  except  as  herein  otherwise  provided,  shall  vest 
the  whole  estate  in  the  trustees,  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust.  The  persons 
for  whose  benefit  the  trust  is  created,  shall  take  no  estate 
or  interest  in  the  lands,  but  may  enforce  the  performance 
of  the  trust  in  equity."  (1  R  S.  729,  §  60.)  Section  63  of 
the  same  statute  declares,  that  "  no  person  beneficially 
interested  in  a  trust  for  the  receipt  of  the  rents  and 
profits  of  land,  can  assign,  or  in  any  manner  dispose  of, 
such  interest." 

The  deed  of  trust  in  this  case,  by  force  of  the  60th  sec- 
tion, above  cited,  vested  the  whole  equitable  as  well  as 
the  legal  estate  in  the  trustee ;  and  all  that  Mrs.  Blake- 
*  K7Q  1  ™^^»  ^^^  beneficiary,  had  *left,  was  an  equitable 
-'  right,  which  she  could  enforce  against  the  trus- 
tee, but  which,  by  the  63d  section,  she  is  declared  incapa- 
ble of  assigning  or  otherwise  disposing  of.  It  is  an  error, 
therefore, it  seems  to  me, to  call  this  right  a  separate  estate; 
it  is  no  estate  whatever.  Certain  duties  are  devolved  upon 
the  trustee,  which  the  court  would  require  him  to  dis- 
charge, among  which  is  that  of  paying  the  remainder  of 
the  income,  after  discharging  the  prior  obligations,  to  Mrs* 
Blakeman.  Before  she  receives  them,  she  has  no  power 
of  disposition  of  them ;  she  could  not  create  a  lien  upon 
them,  for  any  purpose  whatever,  without  the  co-operation 
of  her  trustee.  The  plaintiflf  cannot,  in  any  event,  reach 
them  under  the  57th  section  of  the  statute,  for  tiie  reason 
that  he  does  not  stand  in  the  relation  of  creditor  of  the 
cestais  que  trust.  He  was  not  a  creditor,  in  the  sense  of 
that  section,  because  Mrs.  Blakeman  was  eifeme  covert,  at 
the  time  of  the  retainers,  and  the  rendition  of  the  plain- 
tifl^'s  services,  and  incompetent  to  contract  a  debt.* 


s  A  married  wonum  has  no  power  to  charge  her  leparate  estate  for  pM| 
•errices.    Eisenlord  v.  Snyder,  71  K.  Y,  45. ' 
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,  But  with  respect  to  so  much  of  the  plaintifif 's  claim  aa 
relates  to  his  costs  and  counsel  fees  in  the  two  suits  last 
mentioned  in  the  bill  of  complaint,  I  think,  it  may  be 
sustained.    In  those  suits,  Belden,  the  trustee,  was  made 
a  party  defendant;  the  object  of  them  was  to  set  aside 
the  deed,  and  subject  the  trust-property  to  debts  owing 
by  Blakeman,  the  husband,  and  thus  defeat  the  princi- 
pal, if  not  the  only  object  of  the  trust.    Belden  was 
unwilling  to  incur  any  personal  liability  in  their  de- 
fence, and,  in  my  judgment,  it  was  competent  for  him 
to  give  the  plaintiff  a  lien  upon  the  future  receipts  of 
income,  for  the  purpose  of  defending  the  trust-estate 
against  the  creditors  of  Blakeman.    He  was  not  bound 
to  pay  out  his  own  money,  nor  to  incur  personal  respon- 
sibihty,  and  it  does  not  appear  that  he  had  any  funds  in 
his  hands  applicable  to  such  purposes.    That  it  was  his 
duty,  as  trustee,  to  resist  the  assaults  that  were  making, 
so  far  as  he  was  able,  without  advancing  his  own  funds, 
or  involving  himself  in  personal  responsibiUty,  there 
cannot  be  a  shadow  of  doubt;  and. if  competent  counsel 
could  be  found,  who  would  undertake  the  defences,  rely- 
ing upon  future  receipts  of  income  for  his  compensation, 
♦it  seems  clear  to  me,  it  was  his  duty  to  pledge  _  ^  ^ 
the  income  for  that  purpose.     If  he  had  ad-  '• 
vanced  his  own  means,  or  given  his  personal  liability, 
he  would  clearly  have  had  a  lien  upon  the  incoming 
rents  and  profits,  for  the  purpose  of  reimbursing  or  in- 
demnifying himself  {Hide  v.  Haywoodf  2  Atk.  126 ;  Bakh 
V.  Hyham,  1  P.  Wms.  455;    Caffrey  v.  Darby,  6  Ves. 
497;  WarraU  v.  Harford,  8  Id.  8;  Davmn  v.  Clarke,  18  Id. 
254;-  WUHnscm  v.  Wilkinson,  2  Sim.  &  Stu.  237);  and 
there  is  no  rule  of  law  or  equity,  within  my  knowledge, 
which  would  prevent  his  assigning  that  lien,  if  necessary 
for  the  protection  of  his  ceshm  que  trud.    The  deed,  it  is 
true,  does  not,  in  terms,  contemplate  any  other  appro- 
priation of  the  rents  and  profits,  than  for  the  objects 
specified.    But  what  then?    Shall  the  trustee  stand  by 
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quietly,  and  see  the  objects  of  the  trust  utterly  frus- 
trated ?  It  would  be  a  reproach  with  which  the  law  i» 
not  to  be  made  chargeable.  Rather  than  suffer  it^  the 
law  will  infuse  into  the  trust-deed  a  provision  to  enable 
the  trustee  to  exercise  the  necessary  power,  if  possible, 
to  prevent  it 

It  is  undoubtedly  true,  as  a  general  rule,  that  where  a 
trustee  employs  agents  in  the  execution  of  his  trust, 
they  are  to  look  to  him  individually,  and  have  no  lien 
upon  the  trust-fund,  for  their  compensation.  If  he  is  in 
funds,  he  is  bound  to  protect  the  estate,  in  which  case, 
he  has  no  lien,  and,  consequently,  cannot  assign  any, 
having  none  to  assign.  But,  being  without  funds,  and 
a  necessity  arising  for  expenditures,  in  order  to  protect 
the  estate  from  spoliation,  he  may  either  make  tbem 
himself,  and  be  allowed  for  them  in  the  passing  of  his 
accounts,  or  may  engage  others  to  do  it,  upon  the  credit 
of  the  fund,  reserving  to  himself  the  same  management 
and  direction  as  in  any  other  case,  and  thus  avoid  the 
objection  that  he  had.  delegated  his  trust.  The  latter,  I 
think,  is  substantially  this  case.* 

If  I  am  correct,  tiie  judgment  of  the  superior  court 
should  be  affirmed  in  toto.  No  costs  of  these  appeals  to 
be  allowed  to  either  party  as  against  the  other. 

♦  Kfti  1      *Wat80N,  J. — ^I  entirely  concur  in  the  opinion 

J  of  the  justices  delivered  at  the  general  term, 

when  this  case  was  decided.    By  the  terms  of  the  trusfc- 

•  This  is  said  to  bo  an  exceptional  case ;  if  a  tmstoe  be  in  ftinds,  he  can- 
not create  a  charge  upon  the  trost^estate,  for  professional  serricos  rendered 
for  its  protection.  Stanton  v.  King,  8  Hnn  4  ;  s.  o.  69  N.  T.  609.  A  tros- 
tce,  wiihoat  ftinds,  may  create  a  charge  upon  the  estate,  for  an  ezpenditore 
which  he  is  aathorized  to  make  by  the  instroment  creating  the  tmst ;  but 
there  mnst  bo  an  express  agreement  to  that  effect ;  after  making  the  expendi- 
ture, on  his  personal  responsibility,  he  cannot,  by  a  subsequent  agreement, 
give  a  Uen  upon  the  trust  property  for  the  same.  New  v.  KicoU,  78  N.  T. 
127  ;  s.  o.  12  Hun  431.  And  see  Banlall  v.  Dusenbar>»  7  J.  &  Sp.  174  ; 
••  0.  ftS  N.  T.  645. 
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deed,  the  trustee  was  to  receive  the  rents  and  profits  of 
the  lands,  and  to  pay  them  over  to  Mrs.  Blakeman,  to 
her  separate  use,  during  her  life.  This  was  a  valid  trust 
under  the  3d  subdivision  of  §  56,  1  R.  S.  728,  and  was 
so  held  by  this  court,  in  Leggett  v.  Perkins  (2  N.  Y.  397). 
The  whole  estate,  both  in  law  and  equity,  was  vested  in 
the  trustee.  (1  R.  S.  729,  §  60.)  By  the  same  section,  it 
is  declared,  that  the  cestwi  que  trust  could  not  take  any 
estate  or  interest  in  the  lands,  but  could  only  enforce  the 
performance  of  the  trust.  The  bill  filed  by  the  plaintiff 
alleges,  that  a  creditor  of  her  husband  had  filed  a  bill 
against  her  husband  and  herself,  and  sought  to  set  aside 
the  trust-deed,  so  as  to  make  the  property  liable  for  her 
husband's  debts,  and  that  he  rendered  services,  as  solici- 
tor and  counsel,  in  defence  of  that  suit  and  others  of  a 
like  nature.  He  was  aware,  when  he  rendered  those  ser- 
vices, that  all  the  estate  or  interest  which  Mrs.  Blakeman 
had  in  those  lands  was  by  virtue  of  this  trust-deed, 
which  the  law  declared  to  be  no  estate  or  interest  what- 
ever, either  legal  or  equitable,  but  that  the  whole  estate 
was  in  her  trustee,  whose  duty  it  was  to  protect  it,  if 
attacked.  Nothing  short  of  a  retainer  by  the  trustee, 
could  entitle  the  plaintiff  to  recover  for  services  rem 
dered  in  the  defence  of  such  an  estate.  The  plaintiff 
can  recover,  if  at  all,  solely  on  the  ground  that  Mrs. 
Blakeman  has  a  sepwraie  estate  in  those  lands,  by  virtue 
of  the  trust-deed.  N'ow,  to  call  this  a  separate  estate, 
where  the  law  declares  that  it  is  neither  an  estate,  or 
interest,  in  law  or  in  equity,  seems  to  me,  to  be  a  contra-' 
diction  in  terms. 

In  England,  where  the  rule  was  first  laid  down  by 
Lord  Hardwicke,  in  Peacock  v.  Monk  (2  Ves.  sen.  190), 
it  was  upon  the  ground,  that  the  wife  had  a  separate 
estate,  which  could  not  be  charged  with  her  husband's 
debts,  and  which  she  was  free  to  alienate  and  dispose  of, 
without  a^y  control  or  interference  on  the  part  of  her 
husband.     By  an  examination  of  the  English  cases, 
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which  followed  and  adopted  this  decision,  I  find,  they 
*  proo  -1  w^^^  ^11  cBsea  where  the  wife's  estate  was  *such 
'  -*  that  she  had  power  to  sell  and  convey  it  as  her 
separate  property,  which  necessarily  included  the  powear 
to  charge  it  with  the  payment  of  debts.  {Hume  v.  Tenr 
ant,  1  Bro.  C.  C.  16;  s.  c.  2  Dickens  560;  FeUiplace  v. 
Oorges,  1  Ves.  jr.  46;  s.  c.  3  Bro.  G.  C.  8;  Essex  v,  Atkms, 
14  Ves.  542;  HeaUy  v.  TJwmas,  15  Id.  596.)  The  courts 
have  never  shown  any  disposition  to  extend  this  rule  to 
a  case  where  there  was  the  least  doubt  ai  to  the  existence 
of  the  wife's  separate  estate^  but  rather  to  limit  or  qualify 
it.  Our  own  courts,  in  adopting  the  rule,  have  evidently 
made  this  the  foundation  of  it,  and  have  never  extended 
it  to  any  case  where  the  wife  had  not  the  complete  power 
of  alienating  the  estate.  {Jaques  v.  Methodist  Episcopal 
Church,  17  Johns.  548 ;  North  American  Coal  Co.  v.  Dyett, 
7  Paige  9;  s.  a  20  Wend.  570;  Gardner  v.  Gardner,  7 
Paige  112 ;  dimming  v.  WiUiamson,  1  Sand.  Ch.  17 ;  Oitr- 
1m  V.  Engd,  2  Id.  287.) 

The  plaintiff,  on  the  argument,  cited  the  case  of  the 
Firemen^ s  Insurance  Company  of  Albany  v.  Bay  (4  Barb. 
407),  as  authority  to  show  that  Mrs.  Blakeman,  by  the 
trust-deed,  had  a  separate  estate  in  these  lands.  The 
ruling  in  tiiat  case,  although  there  are  some  unguarded 
expressions  in  defining  what  is  a  separate  estate,  and 
which  were  not  necessary  to  the  decision,  is,  nevertheless, 
in  unison  with  tfie  other  cases  to  which  I  have  referred. 
In  that  case,  the  father  devised  lands  to  trustees  for  the 
benefit  of  his  daughter,  and  they  were  authorized  and 
empowered  by  the  will,  **  from  time  to  time,  to  sell  and 
dispose  of  such  piarts  of  his  "real  estate,  in  fee-simple  or 
otherwise,  as  his  daughter,  by  writing  under  her  hand, 
should,  from  time  to  time,  request  or  desire,  and  pay  the 
proceeds  over  to  her,  for  her  separate  use,  notwithstanding 
her  coverture."  The  only  question  before  the  court  was, 
whether  she  could  mortgage  those  lands,  without  her 
husband  joining  in  the  mortgage.  That  trust  was  created 
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prior  to  the  adoption  of  the  revised  statutes,  when  such 
a  trust  was  valid ;  and  as  the  law  then  stood,  the  cestui 
que  trust,  by  force  of  the  terms  of  the  devise,  possessed 
tiie  whole  equitable  interest  in  the  estate.  It  will  be  seen 
here,  that  she  virtually  had  the  *power'  of  dis-  -  ^ 
posing  of  it  at  her  pleasure,  as  she  had  but  to  •- 
request  her  trustees,  in  writing,  to  sell  any  part  of  it,  and 
they  were  bound  to  do  so,  and  to  pay  th«  proceeds  over 
to  her,  for  her  separate  use.  (Hill  on  Tnistees  421; 
Story's  Eq.  Jur.  §§1,  888;  17  Johna  548.)  The  court, 
therefore,  might  well  decide,  that  she  so  far  had  a  sepa- 
rate estate  in  those  lands,  that  she  could  incumber  them 
by  mortgage,  without  the  formality  of  her  husband's 
joining  in  the  mortgage,  as  he  had  no  esti^te  or  interest 
in  the  lands  to  be  incumbered.  This  is  no  authority 
for  the  plaintiff,  for  the  facts  show  that  it  had  the  essen- 
tial elements  to  constitute  it  a  separate  estate  in  the  wife, 
to  wit,  the  power  to  dispose  of  or  sell  it,  through  the 
medium  of  trustees,  and  to  take  the  whole  proceeds  to  her 
separate  use.  I  have  been  unable  to  find  any  adjudged 
case,  where  the  property  of  a  married  woman  has  been 
held  liable  for  her  debts,  not  contracted  before  marriage, 
unless  she  had  a  separate  estate,  with  the  power  of  dispos- 
ing of  it,  as  if  she  were  eifeme  aofe,  and  I  am  not  disposed, 
even  if  the  question  was  now  open,  to  extend  the  rule. 

The  next  question  is,  as  to  the  income,  rents  and  pro- 
fits of  the  lands.  Has  the  wife  such  a  separate  estate  in 
them,  that  she  can  charge  them  with  the  payment  of  her 
debts?  By  §  63, 1  R.  S.  730,  it  is  enacted,  that,  "no  per- 
son beneficially  interested  in  a  trust  for  the  receipt  of  the 
rents  and  profits  of  lands,  can  assign,  or  in  any  manner 
dispose  of,  such  interest."  Looking  at  the  reason,  and 
the  ground  upon  which  the  rule  was  first  established 
by  the  courts,  and  which  has  since  been  steadily  adhered 
to,  it  seems  to  me,  that  the  bare  reading  of  this  section 
would  be  sufficient  to  satisfy  any  one,  that  a  person  pos- 
sessed of  such  an  estate,  could  not  charge  it  with  the 
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payment  of  his  debts.  But  without  enlarging  upon  thb 
point,  it  is  sufficient,  that  it  has  been  decided  in  the  court 
of  chancery,  in  the  case  of  L^Amoreuz  v.  Van  Rensselaer 
(1  Barb.  Ch.  34).  That  was  a  case,  where  the  trust  was 
in  terms  similar  to  the  present.  The  chancellor,  in  his 
opinion,  says,  "the  cestui  que  tmet  could  not  assign,  dis- 
pose of,  or  in  any  manner  mortgage  or  pledge  her 
interest  in  the^trust-property,  or  in  the  future  income 
*  rcM  1  *^^^//  ^w>r  could  she  contract  any  debt,  which 
-*  could  create  a  lien  upon  such  future  income,  as 
to  authorize  the  creditor  to  reach  such  income,  either 
at  law  or  equity.'*  Without  going  through  with  the 
reasoning  of  the  chancellor  upon  this  point,  which  to  me 
is  perfectly  conclusive,  I  am  satisfied,  that  this  decision 
carries  out  the  true  spirit  and  intent  of  the  statute,  and 
that  it  ought  to  be  adopted  as  the  rule  in  this  case. 

Assuming  then,  that  the  plaintiflf  proved  a  retainer  in 
the  two  first  suits  from  Mrs.  Blakeman,  as  there  is  no 
evidence  of  any  employment  or  assent  on  the  part  of  the 
trustee,  the  plaintiflf  cannot  recover  the  costs  in  those 
suits,  and  the  judgment  of  the  general  term  in  regard  to 
them  must  be  affirmed.  In  the  other  suits,  he  was  em- 
ployed by  the  trustee,  as  well  as  by  Blakeman  and  wife. 
As  I  have  before  said,  it  was  the  duty  of  the  trustee  to 
defend  any  suits  by  which  the  trust-estate  was  attacked, 
and  the  employment  of  counsel  for  this  purpose  was  in 
the  line  of  his  duty,  and  eminently  proper  for  the  pro- 
tection of  the  estate.  The  law  allows  him  to  reimburse 
himself  out  of  the  rents  and  profits  of  the  estate.  {Hide 
V.  Haywood,  2  Atk.  126 ;  Balsh  v.  Hyham,  1  P.  Wms.  456 ; 
WorraU  v.  Harford,  8  Ves.  8;  Dawson  v.  Clarke,  IS  Id. 
254.)  The  judgment  of  the  superior  court  allowing  the 
plaintiff  to  recover  his  costs  and  counsel  fees  in  the  last 
two  suits,  must  be  affirmed,  without  costs. 

Judgment  affirmed. 

GardineBi  Jewett  and  Edmonds,  JJ.|  dissented. 
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Gilbert  v.  Danporth. 
tkmtractfor  ddvvery  of  specific  artidea. 

Where  a  note  is  giyen,  payable  in  specific  articles,  by  a  day  named,  to  bo 
selected  by  the  payee,  his  omission  to  select,  within  the  time,  does  not  dis- 
charge the  maker  ih>m  liability  on  the  contract ;  the  former  may  select  and 
demand  payment,  according  to  the  tenor  of  the  note,  at  a  future  day. 

Appeal  from  the  general  term  of  the  Supreme  Court, 
in  the  third  district,  where  a  judgment  entered  on  a  ver- 
dict in  favor  of  the  plaintiflf,  had  been  affirmed,  and  a 
motion  for  a  new  trial  denied. 

This  was  an  action  of  asmmpsUy  to  recover  a  balance 
alleged  to  be  due  upon  a  contract  in  writing,  in  the  words 
following 

"  For  value  received,  I  promise  to  pay  Martin  Gilbert, 
three  hundred  and  sixty-two  dollars  and  fifty  cents,  in 
castings,  such  as  said  Gilbert  shall  select  and  direct,  such 
as  are  cast  at  the  Middleburgh  furnace,  which  I  agree 
to  deliver  at  Gilbert's  dwelling-house,  at  Ghent,  in  Colum- 
bia county,  at  4i  cents  per  pound,  tc  be  delivered  within, 
or  by  the  1st  day  of  March  next,  and  agree  to  deliver 
some  castings  as  it  may  be  convenient  for  me  to  deliver 
soon ;  said  Gilbert  to  give  timely  notice  what  castings  he 
will  select  or  want ;  and  in  default  tliereof,  I  agree  to  pay 
the  money  for  such  part  as  is  not  paid  in  castings. 

June  8th,  18i3.  Thos.  P.  Danfobth." 

In  some  of  the  counts  of  the  declaration,  it  was  averred, 
that  tlie  plaintiff  gave  notice  to  the  defendant,  what  cast- 
ings be  would  want,  according  to  the  tenor  and  effect  of 
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the  contract  and  that  the  defendant  did  not,  by  the  Ist 
March  1844,  nor  at  any  time  afterwards,  deliver  the  same, 

*  coft  T  ^^  P^y  ^^^  money ;  in  others,  it  was  *averred, 
^^^  J  that  on  the  5th  March  1847,  the  plaintiff,  gave 

notice  to  the  defendant,  what  castings  he  would  want, 
according  to  the  tenor  and  eflTect  of  the  note,  and  re- 
quested him  to  deliver  the  same,  or  pay  the  money,  and 
that  although  a  reasonable  time  had  elapsed,  the  defend- 
ant had  not  done  so;  the  declaration  also  contained  the 
common  counts.  The  defendant  pleaded  the  general 
issue. 

On  the  trial,  before  Harris,  J.,  the  plaintiff  showed 
that  on  the  5th  March  1847,  he  had  requested  the 
defendant,  in  writing,  to  deliver  certain  described  cast- 
ings, to  the  amount  of  the  balance  due  on  the  note, 
within  a  reasonable  time;  and  he  gave  evidence  tend- 
ing to  show  that  the  castings  so  selected  were  such  as 
were  cast  at  the  Middleburgh  furnace.  The  plaintiff 
having  here  rested  his  case,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the  contract 
required  the  plaintiff  to  give  notice  of  his  selection  of 
the  articles,  prior  to  the  1st  March  1844,  which  had  not 
been  done,  nor  any  excuse  shown  for  the  omission  to  do 
80.  The  motion  for  a  nonsuit  was,  however,  denied,  and 
an  exception  taken. 

*  ero7  -I      *Th®  defendant  then  showed  that  in  October 

^  1843,  he  had  urged  the  plaintiff  to  let  him  know 
what  castings  he  wanted,  as  they  could  not  be  made  in  a 
few  weeks,  and  he  wished  to  send  them  before  the  roads 
became  bad,  so  as  to  avoid  any  default  in  the  delivery. 
That  some  castings  were,  accordingly,  selected  and 
delivered — ^the  last,  on  the  16th  March  1844.  No  further 
demand  was  made  until  March  1847,  when  the  defend- 
ant had  ceased  to  have  any  interest  in  the  Middleburgh 

*  Kftft  1  *fi^^*w)e.    The  amount  due  on  the  note,  with 

^  interest  after  three  months  from  the  laist  de- 
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mand  (which  it  was  agreed  was  a  reasonable  time  foi 
delivering  the  castings  selected)  was  $175. 

The  learned  judge  charged  the  jury  that  the  time 
specified  in  the  note  for  the  deli\(ery  of  the  castings,  was 
for  the  benefit  of  the  plaintiff;  that  if  the  plaintiff  did 
not  give  notice  before  the  1st  March  1844,  what  castings 
he  would  want,  then,  the  defendant  could  have  called 
upon  the  plaintiff  to  make  a  selection,  and  upon  his 
neglecting  to  do  so,  the  defendant  would  have  had  a 
right  to  select  the  articles  himself,  and  to  tender  them  in 
discharge  of  the  note ;  that  the  plaintiff  had  a  right  to 
give  notice,  after  the  ll^t  March  1844,  what  castings  he 
would  want,  and  the  defendant  was  bound  to  deliver 
them,  in  a  reasonable  time;  that  if  the  articles  men- 
tioned in  the  plaintifl^^s  notice  were  not  such  as  were 
cast  at  the  Middleburgh  furnace,  the  defendant  should 
have  so  informed  the  plaintiff.  To  which  charge,  the 
defendant's  counsel  excepted. 

The  jury,  under  the  instruction  of  the  court,  having 
given  a  verdict  for  the  plaintiff,  for  the  balance  due  upon 
the  note,  and  the  judgment  entered  thereon  having  been 
affirmed  at  general  term,  and  a  motion  for  a  new  trial 
denied,  the  defendant  took  this  appeal* 

HiUj  for  the  appellant 

ReynoldSf  for  the  respondent. 

♦Welles,  J. — By  the  contract  upon  which  the  -  ^ 
action  was  brought,  the  defendant  was  bound  to  *- 
pay  the  plaintiff  |362.50,  by  the  first  day  of  March  suc- 
ceeding its  date  (March  1844),  in  such  castings  as  were 
made  at  the  Middleburgh  furnace,  at  4^  cents  per  pound; 
the  plaintiff  having  the  right  to  select  the  castings, 
which  the  defendant  was  bound  to  deliver  at  the 
dwelling-house  of  the  latter.    A  portion  of  the  castings 
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were  selected  by  the  plaintiff  and  delivered  to  him  by 
the  defendant ;  the  last  payment  was  made  on  the  16th 
of  March  1844.  In  March  1847,  more  than  three  years 
after  the  contract,  by  its  terms,  was  to  have  been  per* 
formed,  the  plaintiff  demanded  tht  balance,  specifying 
the  particular  kind  and  description  of  castings  which 
he  required,  all  being  within  the  description  provided 
for  in  the  contract,  which  the  defendant  neglected  to 
deliver. 

It  is  claimed,  that  the  contract  imposed  no  duty  upon 
the  defendant  to  perform  it,  except  within  the  time 
designated ;  and  as  the  plaintiff  had  the  right  of  select- 
ing  the  particular  kind  of  castings  to  be  delivered,  and 
^  -  having,  in  reference  to  the  balance  *not  delivered, 
■^  neglected  to  make  such  selection,  by  the  time 
mentioned,  the  contract  is  at  an  end,  and  should  be 
treated  as  if  fully  performed  on  the  part  of  the  defend- 
ant. This,  however,  cannot  be  so;  the  defendant  was 
bound,  by  the  agreement,  to  pay  a  certain  amoimt,  in  a 
certain  kind  of  property,  which  he  has  not  done.  The 
provision  allowing  the  plaintiff  the  right  to  select  and 
direct  the  particular  description  of  castings  to  be  deliv- 
ered, was  a  privilege  which  it  was  competent  for  him  to 
waive,  without  impairing  the  other  provisions,  or  affect- 
ing the  defendant's  obligation  to  pay  the  amount ;  and 
admitting  that  such  privilege  continued  no  longer  than 
to  a  reasonable  time  before  the  expiration  of  the  period 
allowed  by  the  contract  for  payment  by  the  defendant, 
to  enable  him  to  deliver  such  as  the  plaintiff  might 
select,  the  most  that  can  be  claimed  for  the  defendant,  in 
case  the  plaintiff  neglected  to  exercise  the  right  of 
selection  within  that  time,  is,  that  he  had  waived  it,  and 
the  privilege  of  making  the  selection  was  thereby  trans- 
ferred from  the  plaintiff  to  the  defendant;  but  it  by  no 
means  absolved  the  defendant  from  making  payment  at 
alL  His  duty  to  deliver  the  requisite  amount  of  cast- 
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ings  would  remain,  and  would  only  be  affected  in  regard 
to  the  particular  kind  to  be  delivered. 

But  it  is  not  necessary,  in  this  case,  to  decide  how 
long  the  plaintiff's  right  of  selection  continued,  as  the 
defendant  is  clearly  in  default,  in  respect  to  the  amount 
not  paid,  in  delivering  castings  selected  by  either  him- 
self  or  the  plaintiff;  although,  I  am  of  opinion,  that  if 
the  plaintiff  intended  to  avail  himself  of  that  right,  he 
was  bound  to  exercise  it  in  time  to  afford  the  defendant 
an  opportunity  to  comply,  by  the  day  mentioned  in  the 
agreement  for  that  purpose,  or  the  day  to  which  the  par- 
ties agreed  to  extend  the  time  of  performance.  (3  Day 
327.)  K  the  plaintiff's  right  of  selection  had  terminated 
by  lapse  of  time,  or  otherwise,  the  defendant  should 
have  paid  the  balance  of  the  amount  due,  in  castings  of 
his  own  selection. 

It  is  insisted,  that  the  defendant  was  forbidden  by  the 
plaintiff  to  deliver  any  castings,  except  such  as  the 
plaintiff  should  select,  and  the  selection  not  having 
been  made  within  the  time  ^provided  by  the  _  ^ 
contract  for  their  delivery,  the  defendant  is  ex-  ^ 
cused  from  further  performance.  Assuming,  that  the 
plaintiff's  right  to  select  terminated  with  the  time 
allowed  the  defendant  for  making  payment,  if  the  de- 
fendant wished  to  discharge  himself  from  the  obliga- 
tion, he  had  it  in  his  power  to  do  so,  by  delivering  the 
amount  remaining  due,  in  a  reasonable  time  after  the 
day  fixed  by  the  contract  for  payment,  in  any  kind  of 
castings  therein  described.  If  such  right  did  not  then 
terminate,  but  continued  indefinitely,  the  defendant 
could  have  put  an  end  to  it,  at  any  time  afterwards,  by 
requiring  him  to  make  the  selection,  and  in  his  default, 
could  have  made  the  payment  according  to  his  own 
selection. 

The  directions  of  the  plaintiff  to  the  defendant,  not  to 
deliver  any  castings  until  he  had  notice  from  the  plain- 
tiff of  the  kind  he  wanted,  were  before  the  payment  was 
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due,  and  can  be  regarded  in  no  other  light  than  an 
admonition  to  the  defendant  to  observe  the  provisions 
of  the  agreement,  and  not  to  disregard  the  plaintiff's 
right  of  selecting  for  himselt  This  view  of  the  conduct 
and  motives  of  the  plaintiff,  derives  strength  from  the 
fact,  that  the  defendant  had  been  pressing  him  to  select 
the  castings,  long  before  they  were  due,  and  had  pro- 
posed to  deliver  certain  kinds  of  castings,  which  the 
plaintiff  had  not  called  for.  It  would  be  torturing 
language,  to  construe  these  declarations  of  the  plainti£^ 
under  such  circumstances,  into  a  rescission  of  the  agree- 
ment ;  and  it  must  amount  to  that,  in  order  to  excuse 
the  defendant  from  his  obligation  to  pay  the  balance. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

RuGGLES,  C.  J.  {Dissenting,) — It  cannot  be  right,  to  say 
that  the  time  specified  in  the  contract  for  the  delivery 
of  the  castings,  was  for  the  benefit  of  the  plaintiff  alone ; 
the  defendant,  undoubtedly,  had  an  interest  in  it,  as 
well  as  the  plaintiff.  The  defendant  was  the  owner  of 
the  furnace  where  it  was  expected  the  castings  would  be 
made ;  and  it  might  be  much  more  to  his  advantage,  to 
manufacture  the  articles  himself,  than  to  purchase  them 
ready  made,  or  to  employ  others  to  make  them.  He 
♦  EQi  1  ^®*^^^  *^^  interest  in  the  furnace  imtil  the 
J  spring  of  1845,  and  then  parted  with  it.  This 
was  a  year  after  the  time  fixed  for  the  performance  of 
the  agreement,  and  two  years  before  the  plaintiff  de- 
manded the  payment  of  the  balance,  in  wagon-boxes 
and  ploughshares*  Besides,  the  price  and  value  of  the 
articles  demanded  may  have  been  greater,  at  the  time 
of  the  demand,  than  they  were  at  the  time  fixed  in  the 
contract  for  the  delivery  of  the  castings.  If  the  payee 
may  postpone  the  performance  of  the  agreement,  by 
postponing  the  selection  of  the  articles,,  and  make  the 
selection,  at  an  indefinite  period  afterwards,  it  gives  him 
an  advantage  in  speculating  upon  the  fluctuation  of 
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prices,  at  the  expense  of  the  payer,  which  these  parties, 
certainly,  never  contemplated.  The  time  specified  for 
the  performance  of  the  contract  was,  therefore,  a  ma- 
terial and  essential  part  of  it,  and  neither  party  could 
vary  it  without  the  consent  of  the  other.  It  is  to  be 
inferred,  however,  that  both  parties  did  assent  to  the 
extension  of  the  time,  until  the  first  of  June  1844. 

In  October  1843,  the  defendant  requested  the  plaintiff 
to  make  his  selection  of  the  castings  under  the  contract, 
and  complained  of  his  delay  in  doing  so.  On  the  30th 
January,  the  plaintiff' selected  a  few  articles,  and  re- 
quested the  defendant,  in  writing,  not  ko  deliver  any 
other  castings  than  such  as  the  plaintiff  should  select 
and  write  for.  On  the  14th  of  February  1844,  he 
selected,  by  letter,  some  other  articles,  and  then  said, 
"  In  relation  to  the  remainder  of  the  castings  that  I  am 
to  receive  on  your  note,  except  the  load  above  referred 
to,  I  will  extend  the  time  of  the  delivery  of  the  castings 
on  the  note,  until  the  first  day  of  June  next,  and  you 
must  not  send  or  bring  amfy  unless  I  give  you  notice  first,  what 
Mnd  IimntJ*  The  castings  selected  by  the  plaintiff  were 
delivered  by  the  defendant,  and  the  controversy  is  in 
relation  to  the  balance  undelivered,  as  to  which  no  selec- 
tion or  demand  was  made  by  the  plaintiff,  until  March 
1847,  when  the  plaintiff  selected  and  specified  the  par- 
ticular articles  he  desired  to  have,  and  demanded  pay- 
ment of  the  balance  due  in  those  articles. 

Where  a  note  is  payable  in  goods,  at  a  specified  time, 
and  the  *goods  are  to  be  selected  by  the  payee,  _  ^  ^ 
he  must  make  the  selection,  before  the  time  '■ 
fixed  for  payment,  in  order  that  the  payer  may  perform 
the  contract,  according  to  its  terms.  But  the  payee  does 
not  lose  the  entire  benefit  of  the  contract,  by  omitting  to 
make  the  selection  ;  the  payer  may,  in  that  case,  select 
the  goods  himself,  and  a  delivery  of  goods  selected 
by  the  payer  is,  in  such  case,  a  sufficient  performance  of 
the  contract  on  his  part.    Danforth  the  payer,  in  the 
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present  case,  might,  if  he  had  not  been  forbidden  by  the 
plaintiff,  Gilbert,  have  performed  his  contract,  by  deliv- 
ering castings  of  his  own  selection;  and  perhaps,  he 
might  have  performed  it  in  that  way,  although  he  was 
forbidden  to  do  so.  But  it  is  very  clear,  that  the  plain- 
tiflf,  by  forbidding  the  defendant's  delivery  of  the  cast- 
ings, until  the  plaintiff  had  made  his  selection,  and  by 
omitting  to  make  his  selection,  until  after  the  time  when 
he  ought  to  have  done  so  had  elapsed,  lost  his  right  of 
selection,  at  least,  if  he  did  not  lose  the  benefit  of  the 
contract.  And  it  is  equally  clear,  that  he  ought  not  be 
permitted  to  maintain  an  action  against  the  defendant 
for  not  doing  that  which  he  had  forbidden  him  to  do. 

On  the  first  of  June  1844,  when  the  extended  time  for 
performance  expired,  if  the  defendant  had  any  duty  to 
perform,  under  the  contract,  it  was,  to  pay  the  balance 
due  on  the  note,  in  castings  of  his  own  selection.  This 
duty  he  was  excused  from  performing,  by  the  plaintiff's 
own  consent ;  and  not  consent  merely,  but  prohibition ; 
and  the  excuse  remained  good,  at  least,  until  the  pro- 
hibition was  revoked;  this  has  not  been  done.  In 
March  1847,  more  than  three  years  after  the  time  fixed 
for  the  performance  of  the  contract,  the  plaintiff  de- 
manded payment,  in  castings  of  his  own  selection,  and 
has  brought  his  action  for  their  non-delivery ;  this  he 
had  no  right  to  do.  If  he  had,  at  the  time  of  that  de- 
mand, any  right  remaining,  under  the  conirad,  it  was  the 
right  to  demand  of  the  defendant  a  performance,  in  the 
manner  in  which  the  defendant  would  have  been  bound 
to  perform,  if  he  had  not  been  forbidden ;  that  is  to  say, 
by  delivering  castings  of  the  defendant's  selection.  This 
the  plaintiff  did  not  demand,  and  his  refusal  to  accept 
such  performance  *remained,  and  still  remains, 
J  unrevoked.  Until  that  refusal  shall  have  been 
withdrawn,  by  notice  thereof  to  the  defendant,  the  plain- 
tiff ought  not  to  recover.  Whether,  after  a  withdrawal 
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of  the  prohibition,  he  can  maintain  an  action,  it  is  not 
necessary  to  decide. 

If  the  plaintiff  is  allowed  to  recover,  it  must  be  on  the 
ground,  that  the  defendant  was  bound  to  deliver  castings 
of  his  own  selection,  on  the  first  of  June  1844,  notwith- 
standing he  was  expressly  forbidden  by  the  plaintiflf  to 
do  so ;  to  this  I  cannot  assent.  If  the  promissor  be  pre- 
vented from  performing  his  contract  by  the  act  of  the 
promissee,  he  will  be  discharged  from  liability  for  non- 
performance. (Story  on  Cont.  §  976.)  Such  an  act  was 
done  by  the  promissee  in  this  case.  The  prevention,  it  is 
true,  was  not  by  any  act  of  forcible  resistance,  but  that 
is  not  necessary,  to  excuse  the  defendant  for  not  perform- 
ing. If  the  condition  be  to  build  a  house,  and  the 
obligee,  or  another,  by  his  order,  hinders  the  obligor 
from  coming  upon  the  land,  or  mya  that  it  shall  not  be 
built,  the  performance  of  the  condition  shall  be  excused. 
(Com.  Dig.  CJondition,  L.  6.)  After  having  expressly 
directed  the  defendant  not  to  deliver  castings  of  his  own 
selection,  the  plaintiff  ought  not  to  be  permitted  to  say, 
that  he  did  not  prevent  the  delivery.  This  direction  was 
equivalent  to  a  refusal  to  receive  castings  of  the  defend- 
ant's selection,  and  was  a  waiver  of  the  tender  and  de- 
livery of  such  castings ;  the  tender  would  have  been 
nugatory.  {Betlvnger  v.  KUts,  6  Barb.  281;  Franchot  v. 
XeacA,  5  Cowen  508.) 

On  the  30th  of  October  1843,  when  the  defendant 
wrote  to  the  plaintiff,  requesting  him  to  make  his  selec- 
tions, so  that  he  might  be  able  to  furnish  the  castings  in 
season,  he  intimated  his  suspicion,  that  the  plaintiff,  by 
delaying  to  select,  intended  to  "fix  him  to  pay  the 
money,"  instead  of  the  castings.  The  subsequent  corre- 
spondence and  conduct  of  the  plaintiff,  leaves  a  strong 
impression  on  my  mind,  that  the  suspicion  was  well 
founded;  such  a  design  deserves  no  encouragement 
The  defendant  appears  to  have  been  ready  and  willing 
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♦  KQ7  1  *^  Perform  his  *contract  faithfully;  and  it  seems 
-'  to  me,  to  have  been  the  plaintiff's  fault,  that  it 
was  not  so  performed. 

The  judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  on  the  evidence  given ;  that  is  the  substance  and 
effect  of  his  charge.  The  defendant  was  not  bound  to 
specify  his  objections  to  the  reasoning  of  the  judge  which 
led  to  that  direction;  the  exception  was,  therefore, 
sufficient    I  think,  a  new  trial  ought  to  be  awarded. 

Judgment  affirmed. 
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Kain  v.  Fishbb. 
Assets. — Widov/s  exemption 

Growing  grass  and  fruits  are  not  assets,  but  descend  to  the  heir 

The  widow  of  a  man  who,  at  the  time  of  his  death,  kept  a  house  and  ser- 

rantSy  is  entitled  to  the  exemption  given  pj  the  act  of  1842,  though  ha 

leaves  no  children. 

Appeal  from  the  general  term  of  the  Supreme  Court,  ' 
in  the  second  district,  where  judgment  had  been  entered 
upon  a  statement  of  facts  agreed  upon  by  the  parties, 
pursuant  to  §  372  of  the  code. 

The  plaintiff  was  a  brother,  and  one  of  the  heirs-at- 
law  of  Francis  Kain,  late  of  Westchester  county,  de- 
ceased ;  the  defendant  was  the  executor  of  the  widow. 

Francis  Kain  died  in  June  1844,  without  children,  but 
leaving  a  widow,  a  mother,  a  brother  (the  plaintiff),  and 
the  children  of  a  deceased  brother.  At  the  time  of  his 
death,  there  were  fruits  and  grass  growing  upon  lands, 
which  the  widow  sold,  after  his  decease,  and  received 
therefor  the  sum  of  $450.  Afterwards,  the  mother  died, 
having  devised  all  *her  estate,  real  and  personal,  ^ 
to  the  plaintiff;  the  widow  subsequently  died,  ^ 
and  the  defendant  was  her  executor.  The  plaintiff 
claimed  the  proceeds  of  the  fruit  and  grass ;  the  defend- 
ant insisted  that  the  widow  was  entitled  to  one-third  part 
thereof,  as  dower. 

At  the  time  of  his  decease,  the  family  of  Francis  Kain 
consisted  of  his  wife,  a  female  relative,  whom  he  had 
supported  for  years,  a  housekeeper,  and  four  servants. 
The  appraisers  set  off  to  the  widow,  seven  bedsteads  and 
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sets  of  bed  furniture.    The  plaintiff  denied  her  right  to 
more  than  one  of  them. 

The  court  at  general  term  gave  judgment  for  the 
plaintiff  for  $360,  being  two-thirds  of  the  amount  re- 
ceived for  the  fruit  and  grass,  and  in  favor  of  the  defend- 
ant as  to  the  residue  of  the  claim;  whereupon,  the 
plaintiff  took  this  appeaL  f 

English,  for  the  appellant 

Lyouy  for  the  respondent 

Johnson,  J. — ^The  grass  and  fruits,  growing  at  the  in- 
testate's country-seat,  were  not  assets  (2  R.  S.  82,  §  6,  sub. 
6),  but  descended  to  the  heir  with  the  land.  (4  Bac.  Abr. 
Executors  and  Administrators^  R.  3.)  If  the  lands  on 
which  the  grass  and  fruits  in  question  were  growing,  at 
the  time  of  the  husband's  death,  had  been  assigned  to 
the  widow  for  her  dower,  she  would  thereupon  have 
become  entitled  to  tift  grass  and  fruits  growing  on  the 
lands.  It  has  been  so  held,  even  in  the  case  of  annual 
planted  crops  (2  Inst.  81;  Dyer  316,  pL  2);  a  case  much 
stronger  against  the  right  of  the  widow  than  that  of 
grass  and  fruit.  As,  however,  it  does  not  appear  by  this 
case,  that  the  lands  had  been  assigned  to  the  widow  for 
her  dower,  we  are  not  able  to  see  how  she  can  have  any 
right  to  their  proceeds.* 

There  can  be  no  doubt  that  Francis  Cain  left  a  family, 
*  roQ  n  within  *the  meaning  of  the  revised  statutes,  part  2, 

^  J  c.  6,  tit  3,  art  1,  §  9.  It  appears  clearly  from  §  10, 
which  declares,  that  if  there  be  a  widow  and  ho  minor  child, 
the  articles  exempted  shall  be  her  property.  Under  §  2, 
c.  157,  Laws  of  1842,  the  appraisers  are  directed  to  in- 
ventory and  set  apart  for  the  use  of  the  widow,  in  case  a 
widow  alone  is  left,  necessary  household  furniture  to  the 

>    See  Bradner  v.  Faolkiier,  84  N.  T.  847. 
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value  of  not  more  than  $150,  in  the  discretion  of  the 
executors,  in  addition  to  the  articles  exempted  under  the 
sections  of  the  revised  statutes  already  cited.  The  six 
bedsteads,  with  their  bed  furniture,  of  the  appropriation 
of  which  to  the  widoVs  use  the  plaintiff  complains,  may 
have  been  ^igned  to  her,  under  the  last  section,  for 
aught  that  appears  in  the  case:  we  are,  therefore,  not 
called  upon  to  consider  the  plaintiff's  right  under  §  9. 

The  judgment  below  must  be,  therefore,  modified,  so 
as  to  give  judgment  to  the  plaintiff  for  the  whole  pro- 
ceeds of  the  firuits  and  grass,  (450,  with  costs. 

Judgment  accordingly. 
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The  Beferencct  in  thii  Ihdez  are  to  the  Stab  *J>ag«t 


ACCOXJITP  STATED. 

1.  The  giving  of  a  promiseoiy  note  is  prmd  faoie  eTidenoe  of  a  settle- 
ment of  aoooimts  between  the  parties.    Lak€  r.  ^sen,  *461 


ACKNOWLEDGMENT. 

1.  Certifying  to  the  signatore  and  anthority  of  a  commissioner  of  deeds, 
is  a  ministerial  act,  which  the  coontj  derk  may  perform  by  deputy. 
Ltfnch  T.  lAjnnggton^  *4SS 

2.  Taking  the  acknowledgment  of  a  deed  is  not  a  jndidal  act ;  the  com- 
missioner is^ot  disqualified,  thoogfa  related  to  one  of  the  parties.       Id. 

ADMINISTRATION. 

1.  That  one  who  applies  far  administration  is  a  proftsdonal  gambler,  is 
sufficient  eyidence  of  improTldenoe  to  exclude  him,  under  ^  statnte. 
(2  B.  S.  75,  {  32.)    McMakm  T.  HomMm,  *443 


ADVANCES. 

See  FuTU&B  Ai>TAiroK8. 


ADVERSE  POSSESSION. 

1.  The  possession  of  one  entitled  in  right  of  his  wifis,  or  as  tenant  by  the 
curtesy,  will  bo  presumed  (nothing  being  shown  to  the  oontraiy),  to  -be 
held  in  yirtue  of  such  right,  and  not  to  be  adverse,  though  he  also  hold 
a  yO'd  deed,  purportiiig  to  convey  the  fee ;  to  render  such  possession 
adverse,  possession  under  the  deed  must  be  shown.  Corwin  r.  Cbr- 
win,  *d48 
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AGENCY. 

See  Pbihoipal  amb  Aobht. 


AGBIOXJLTTTBAL  LANDS. 

1.  A  lease  of  agricaltoral  land9  to  a  Bon-in-law,  with  an  agreement  to 
devise  the  lands  to  his  wife,  in  consideration  of  the  lessor  heing  com- 
ftrtib^  supported,  during  life,  is  ralid,  nnder  the  oonstitntion.  Stq>hmu 
T.  BejfmdA,  #464 


ALIENATION. 

See  Rbbtbaikts  ox  Aluutaxiov. 

AMENDMENT. 

1.  The  jndge  may  allow  an  amendment,  during  the  trial,  without  costs, 
nnder  {  149  of  the  code.     Cayuga  OmfUy  Bank  y.  Warden,  *19 

2.  An  amendment,  after  verdict,  increasing  tl^  damages  laid,  will  not  he 
allowed,  except  on  condition  of  payment  of  costs,  and  setting  aside  the 
Terdict.     Coming  f.  Corning,  •97 

APPEAL. 

,  1.  A  judgment  cannot  he  affirmed  in  part  and  reversed  as  to  the  residue, 
where  a  new  trial  is  awarded  as  to  the  latter  part  of  it.  J^org  v.  Nat 
York  and  Harlem  Railroad  Co,,  ^5 

8.  No  i^poal  lies  to  the  court  of  appeals,  from  the  judgment  of  the  su- 
preme court,  in  action  originallj  commenced  in  a  justice's  court,  and 
transferred  to  the  common  pleas,  on  a  plea  of  title.  Brown  v.  Brown,  *I06 

3.  An  interlocutory  order,  denying  a  motion  to  stay  the  trial,  until  the 
decision  of  another  cause,  is  not  reviewable,  on  appeal  Arom  the  final 
judgment;  it  in  no  way  involves  the  merits.    James  v.  Chalmere,  *209 

4.  If  a  speoifle  ol^jection  to  evidenoe  be  made  on  the  trial,  no  other,  which 
could  have  been  obviated,  can  be  urged,  on  appeal.  Newton  v.  Bar- 
tie,  ♦34* 

5.  The  decision  of  a  surrogate  on  the  question  of  tiie  competency  of  a  per- 
son to  discharge  the  duties  of  administrator,  is  subject  to  review,  on 
appeal.     McMahon  v.  Harrieon,  *443 

6.  An  order  in  partition,  declaring  the  rights  of  the  parties,  and  appoint- 
ing commissioners  to  make  partition,  is  not  a  final  one,  from  which  an 
appeal  lies.    Beebe  v.  Oriffing^  M^h 

APPLICATION  OP  PAYMENTS. 

1.  In  equity,  a  general  payment  will  be  apph'ed  to  the  earliest  items  of 
indebtedness,  though  the  creditor  may  hold  security  fbr  them,  and  non« 
for  the  residue  of  his  daim.     Trvacott  v.  King,  *147 
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ABBITBATION. 

ABBEST. 

1.  Where  an  order  of  arrest  has  been  granted,  under  { 179  of  the  eode, 
on  the  gronmd  that  the  debt  had  been  fraudulently  contraeted,  -wbiA. 
remains  in  foroe,  it  is  not  necessary  that  tha  wmmA  sbsaK  ihvvr  the 
defendant's  liability  to  anast^  is  aiiar  t*  jmlify  an  execution  against 
the  person,  fowiirt  1  Hm  Jodgment,  under  {  288.  Corwin  y.  JFVa«- 
l<md^  «570 

ASSAULT  AND  BATTEBY. 

See  MiTiQATiox  of  Dam aom. 

ASSETS. 

1.  Where  rent  is  payable  in  kind,  and  tiie  lessor  dies,  before  the  crops 
haTe  matured,  the  executor,  and  not  the  heir,  is  entitled  to  the  rent. 
Wadmoartk  v.  Allcott,  ♦64 

S.  (jht>wing  grass  and  iVuits  are  not  assets,  but  descend  to  the  heir.  Kain 
T.  Fidier,  *697 

ASSIGlfTMENT. 

1.  An  assignment,  for  ralue,  of  a  demand  restfaig  merely  in  expectancy,  is 
TaMd  in  equity.    Field  v.  Citjf  of  New  ^ork,  ♦179 

2.  If  a  debtor,  after  notice  of  an  assignment  of  the  claim,  pay  to  ^e 
original  creditor,  he  does  so  in  his  own  wrong,  and  oaimot  set  it  up  as 
a  defence  against  the  assignee.  IcL 

3^  Notice  to  the  o(nnptroller  of  New  York,  of  the  assignment  of  a  claim 
against  the  dty,  is  notice  to  the  corporation.  Id, 

4.  An  assignment  for  the  benefit  of  creditors,  which  authorixes  the  trustees 
to  sell  on  credit,  is  fraudulent  and  Toid,  aa  to  the  creditors.  Nicholson 
Leamtt,  ♦SlO 

See  RnoBiTBB,  4. 

ASSUMPSIT. 

See  CoKsiDBBATioir. 

ATTOBNEY. 

1.  In  an  action  fbr  a  libel  on  an  attorney,  eridence  on  the  part  of  the  de- 
fSsndant,  that  the  plaintiff's  application  for  admission  to  the  supreme  court 
had  been  denied,  is  inadmissible  for  any  purpose.  Bmfr,  Bemtett,  ♦337 

AWABD. 

1.  A  good  award  is  a  bar  to  a  salt  on  the  ori^^nal  cause  of  action ;  if  it 
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AWABD— (  Conrinued.) 

extend  the  time  of  payment  beyond  that  fixed  by  the  contraet,  a  surety 
for  the  principal  debtor  is  discharged.     CoUman  t.  Wade^  *44 

BAILMENT. 

1.  A  general  receipt  fbr  a  quantity  of  wheat,  sabject  to  order,  when  caUod 

for,  without  charge  for  storage,  imports  a  naked  bailment,  and  the  pro- 

'     perty  does  not  pass.     Wad$worth  t.  AUcott^  *64 

BANK  BOOKS. 

1.  Entries  in  the  books  of  a  bank,  and  in  the  pass-book  of  a  customer,  who 
was  the  maker  of  a  note  held  by  it,  whilst  the  bank  was  the  holder  of 
the  note,  are  competent  eyidenoe  to  prove  payment  thereof,  in  a  suit  by 
a  subsequent  transferree  of  the  note.    Jermain  y.  Z>sfiiM«tofi,  *S76 

BANKBUPTCY. 

1.  In  a  suit  by  an  assignee  in  bankruptcy,  the  defendant  cannot  set  ofi*  a 
claim  against  the  bankrupt,  purchased  after  the  commencement  of  the 
proceedings  in  bankruptcy.     Smkh  v.  Brinkerhoff^  *8M 

i.  Under  the  bankrupt  act  of'  1841,  the  filing  of  a  petition  in  bankruptcy, 
by  one  of  several  copartners,  in  behalf  of  himself,  and  of  the  firm,  will 
prevent  the  purchase  of  a  firm  obligation  by  a  firm  debtor,  to  be  used  a« 
a  set-off*,  against  the  assignee.  Id, 

BABGAIN  AND  SALE. 

See  Statute  of  Ussa. 

BENEPIT  OP  CBEDITOBS. 
See  AsBiOKMSKT,  4. 

BILL  OF  EXCEPTIONS. 

See  ExoBFTiON. 

BILL  OP  lading! 

1.  A  paper  signed  only  by  the  oonsigm/r  jf  goods,  vho  mb  ^loC  the  tfWTier, 
and  intrusted  to  the  master  of  &e  vessel,  is  nm  a  bJl  of  ladioig,  withtn 
^  meaning  of  the  factor's  act.     CoM  v.  EUl^  «t7% 

BBOKBR. 

See  Pbikcipal  Aim  Aobht. 

BTTBDEN  OP  PBOOP. 

1.  A  person  who  has  promised  to  pay  what  was  needed  fbr  die  wappan 
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of  a  minor,  bejond  his  earnings,  is  not  liable,  without  proof  of  the 
necessity  of  the  expenditure.     MarriU  r.  Seamarif  *167 

CANCELLATION. 

1.  Eqoitj  will  annul  a  voluntary  conyejance,  obtained  by  persons  standi 
ing  in  such  relation  to  the  grantor,  as  to  gire  them  a  controlling  or  very 
strong  influence  over  his  conduct,  upon  slight  evidence  of  its  improper 
exercise.    S&irs  y.  Shafer^  *268 

CASES  APFIBMED,  BEYEBSED  AND  OVEBBXJLED. 

Brisbane  v,  Pratt,  4  Den.  63,  overruled.    James  v.  Chalmers^  *209 

Bulkeley  v.  Keteltas,  4  Sandf.  450,  reversed,  «384 

Burdick  t;.  Poet,  12  Barb.  168,  affirmed,  «52S 

Chautauque  Ck>unty  Bank  v.  White,  6  Barb.  589,  reversedy  '^236 

Clowes  V,  Van  Antwerp,  4  Barb.  416,  affirmed,  ♦466 

Coming  w.  Coming,  1  Code  Rep.  (N.  S.)  351,  affirmed,  *96 

Corwin  v.  Corwin,  9  Barb.  219,  reversed,  *842 

Corwin  v,  Froeland,  6  How.  Pr.  241,  reversed,  *560 

Gould  v.  Hudson  River  Raihx>ad  Co.,  12  Barb.  616,  affirmed,  ^522 

Harrison  v.  McMahon,  10  Barb.  659,  affimied,  ^443 

Hone  ».  Kent,  11  Barb.  815,  reversed,  •890 

Huff  r.  Bennett,  4  Sandf.  120,  affirmed,  *3^ 

James  v,  Chalmers,  5  Sandf.  52,  affirmed,  *209 

James  r.  Patten,  8  Barb.  844,  orermled,  ^9 

Jermain  v.  Worth,  5  Den.  342,  reversed,  *276 

Lynch  o.  Livingston,  8  Barb.  468,  affirmed,  ^422 

Merritt  v.  Seaman,  6  Barb.  330,  reversed,  ^167 
New  York  and  Harlem  Railroad  Co.  v.  Story,  6  Barb.  419,  reversed,    ^85 

Nicholson  v.  Leavitt,  4  Sandf.  252,  reversed,  ^510 

Noyes  v.  Blakeman,  3  Sandf.  531,  affirmed,  *667 
Overbagh  v.  Patrie,  8  Barb.  28,  affirmed,  ^468,  510 
Parmelee  v,  Oswego  and  Syracuse  Railroad  Co.,  7  Barb.  599,  affirmed,  •74 

People  V,  Powers,  7  Barb.  462,  affirmed,  •SO 

Pierrepont  r.  Barnard,  5  Barb.  864,  overruled,  *279 

Schroeppel  v.  Coming,  10  Barb.  576,  affirmed,  •lO? 

Sears  v.  Shafer,  1  Barb.  408,  affirmed,  •268 

Smith  V.  Brinkerhoff,  8  Barb.  519,  affirmed,  •305 

Thompson  o.  Schermerhom,  0  Barb.  152,  affirmed,  •911 

Truscott  V,  King,  6  Barb.  346,  reversed.  ^147 

CAUSE  OF  ACTION. 

See  AwABD. 

CEBTIOBABI. 

1.  On  a  certiorari  to  remove  proceedings  in  insolvency,  under  the  revised 
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Btatates  (2  E.  S.  49,  J  47),  the  oourt  is  not  limited  to  an  inqniry  into  tfag 
jurisdiction  of  thie  officer,  and  the  regularity  of  the  proceedings ;  it  may 
proceed  to  examine  and  correct  any  erroneous  decision  upon  a  qnestioa 
of  law.     Morewood  t.  HcUister^  «309 


CHABACTEB. 

See  MiTioATioir  or  Daxaobs,  9. 
Witness. 


CHABGJL 

See  EzcxpTiov,  8. 

CHATTEL-NOTE. 

1.  Where  a  note  is  giren,  payable  in  specific  articles,  by  a  day  named, 
to  be  selected  by  the  payee,  his  omission  to  select,  within  the  time,  does 
not  discharge  the  maker  from  liability  on  the  contract ;  the  former  maj 
select  and  demand  payment,  according  to  the  tenor  of  the  note,  at  » 
ftitnre  day.    Gilbert  t.  Dcmfinthf  *585 

CHECK. 

1.  The  holder  of  a  check  has  no  equitable  lien  npon  the  funds  of  tfa« 
drawer ;  checks  are  payable,  when  presented  (if  the  drawer  has  innds  in 
the  bank),  without  regard  to  priori^  itf  liie  time  of  drawing.  Chapman 
T.  White,  ♦4ia 

COLLECTING  AGENT. 

See  Pbinoipal  axd  Aobitt. 

COMMISSIONEB. 

1.  Taking  the  acknowledgment  of  a  deed  is  not  a  judicial  act ;  the  com- 
missioner is  not  disqualified,  though  related  to  one  of  the  parties.  Lytuk 
T.  Limngeionf  ♦422 

COMMON  COUNTS. 

1.  In  an  action  by  indorsee  against  indorseri  the  plaintiff  can  leooTer  under 
the  money  counts,  though  the  defendant  was  an  accommodation  indorser. 
The  nature  of  the  consideration  has  no  effect  npon  the  remedy.  Caguga 
County  Bank  t.  Warden,  ♦!• 

COMPTBOLLEB. 

See  New  York  City. 
554 


Digitized  by 


Google 


INDEX.  607 

OONCLUSIVSNESS  OF  JTJDGliENT. 

See  JUDOMBITT. 

SUBBOOATly  1. 

COiroiTION. 

1.  Where  lands  are  set  apart  to  a  person  for  the  erection  of  sali-works, 
the  interest  of  the  grantee  is  subject  to  the  condition  inrecedent,  that  such 
works  shall  be  erected  within  four  jears ;  and  so  far  as  they  are  not 
corered  with  erections,  his  interest  ceases,  at  the  expiration  of  that  time, 
Parmelee  t.  Oswego  and  S^cuse  Railroad  Co.^  •74 

3.  The  interest  of  a  grantee,  upon  condition  subsequent,  ceases  on  a  breach 
of  the  condition,  without  entry  by  die  state.  I<L 

3.  The  parties  to  a  contract  may,  by  their  acts,  waire  the  performance  of 
a  condition  precedent :  acts  held  to  amount  to  such  wairer,  where,  on  the 
assignment  of  an  interest  in  letters-patent,  it  was  agreed,  that  if,  qfttr  a 
tried  for  a  specified  ttme^  the  patented  article  prored  useless,  the  as- 
signee might  rescind.     Toeing  t.  Hunter,  ^203 

4.  The  discharge  of  a  judgment,  upon  an  unperformed  condition,  the  pos« 
session  of  which  is  obtained  by  the  debtor,  but  not  filed  with  the  clerk, 
will  not  let  in  a  subsequent  mortgage,  which  was  not  contracted  on  the 
faith  of  it.     Crosby  t.  Wood,  *869 

CONDITIOKAIi  SALE. 

1.  A  conditional  sale  and  deliyery  on  credit,  the  goods  being  shipped  to  a 
consignee,  in  the  name  of  the  Tender,  the  proceeds  to  be  paid,  in  the 
first  place,  to  the  latter,  to  the  extent  of  the  unpaid  purohase-money, 
and  the  orerplus  to  the  rendee,  does  not  pass  the  title,  nor  enable  the 
purchaser  to  create  a  ralid  lien  thereon  for  adrances.  Covell  y. 
EiU  »374 

COKSIDEBATIOK. 

1.  A  promise,  in  oonsideration  of  tlie  surrender  of  an  instnunent,  wrong- 
fully withheld,  is  not  binding  on  the  promissor.     Crosby  y.  Wood,  *d69 

CONSTITUTIONAL  LAW. 

1.  The  legi^tnre  has  no  power,  by  a  tptoal  act,  to  authorise  the  sale  of 
the  property  of  parties  sui  Juris,  for  other  than  public  purposes,  without 
their  consent;  and  the  facts  which  would  create  a  necessity  for  the 
exercise  of  such  power,  will  not  be  presumed,  when  neither  shown 
by  proof,  nor  recited  in  the  act.     Powers  y.  Bergen,  *353 

5.  A  lease  of  agricultural  lands  to  a  son-in-law,  with  an  agreement  to  de- 
yise  the  lands  to  his  wife,  in  consideration  of  the  lessor  being  comfort- 
ably supported,  during  lift,  is  yalid,  under  the  constitntion.  Stephens 
T.  BeynoUk,  «454 
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CONSTBUCTION  OP  STATUTE. 

1.  A  statute  will  not  be  constnied  to  haye  a  retroadiTe  effeety  mileif 
inch  be  clearly  the  intent  of  the  legialatiire.    PeopU  r.  Camtd^     *4At 

CONTRACT. 

See  Chattxl  Notb. 

COTTTBIBUTION. 

1.  One  of  seTeral  co-snreties,  who  pays  the  debt,  may  call  upon  the  others 
for  contribotiony  though  the  sureties  became  such  at  diflerent  times,  and 
the  one  who  paid  the  debt  did  not  know,  when  he  became  surety,  tiiat 
the  defendant  was  to  execute  the  instrument  as  a  co-surety.  Norton  t. 
Cooiu  *3S 

CONVEBSIOK 

SeeTROYXB. 

CONVICTION. 

1.  A  certificate  of  conviction,  made  by  a  court  of  Fpecial  sessions,  pur- 
suant to  the  statute,  and  duly  filed,  is  conclusive  evidence  of  the  facts 
therein  stated ;  tbrjogh  it  do  not  show  that  the  court  had  obtained  juris- 
diction of  the  pc<son  of  the  prisoner.    P^opU  v.  Powers^  *50 

COBPOBATIOK. 

Bee  Mc^vioiPAL  Cobpobatiov. 

CO-STTBETIES. 

1.  One  of  several  co-sureties,  who  pays  the  debt,  may  call  upon  the  others 
for  contribution,  though  the  sureties  became  such  at  different  times,  and 
the  one  who  paid  the  debt  did  not  know,  when  he  became  surety,  diat 
the  defendant  was  to  execute  the  instrument  as  a  co-surety.  Norton  v. 
Omwis,  *S8 

S.  The  liability  of  co-sureties  to  each  other  being  fixed  by  the  law,  can- 
not be  varied,  by  parol  evidence  of  a  conversation  between  the  principal 
debtor,  and  the  surety  who  last  signed,  in  wldch  the  former  expressed 
the  opinion,  that  the  latter  would  not  be  respoDsiblOy  so  long  ae  the 
oAer  surety  was  solvent.  laU 

COUNTEB-CLAIIL 
8ee  Sbt-Ott. 

COUNTT  CLEBK. 

1.  Certifying  to  the  signature  and  authority  of  a  commissioner  of  deeds, 
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ia  a  ministerial  act,  which  the  oonnty  derk  may  perform  hj  deputy^ 
Ljfnch  T.  ZdmngtUm,  *428 

COUITTY  COUBTS. 

1.  The  county  courts  are  courts  of  limited  jurisdiction ;  to  support  their 
judgment,  the  facts  necessary  to  confer  jurisdiction  must  appear  in  the 
record ;  it  must  show  that  the  defendant  was  a  resident  of  the  county  in 
which  the  suit  was  commenced.    Drees  t.  Ihrd,  *17f 

CBEDITOB'S  SUIT. 

See  BbobiybB|  8. 

CUSTOM. 

1.  Proof  of  a  usage  or  custom  is  not  admissible,  to  contradict  the  legal 
Import  of  a  contract,  the  terms  of  whioh  are  plain  and  unambiguous. 
Wadsworth  v.  Mlcott,  *64 

DAMAGES. 

1.  In  an  action  to  recover  damages  for  preventing  the  plaintiff  from  per- 
forming his  contract  with  the  defendant,  the  profits  which  the  former 
would  have  made  on  his  sub-contracts,  do  not  constitute  the  proper  meas- 
ure of  damages ;  such  eridence  is  not  competent  upon  that  question. 
Story  T.  New  York  and  Harlem  Railroad  Co.,  *85 

S.  The  officer  who  issues  void  process  is  not  liable  in  damages  to  the  party 
injured,  for  its  execution  after  the  return-day,  though  he  receiTe  the 
money  collected  under  it,  if  without  notice  of  the  time  of  its  execution ; 
after  the  return-day,  the  warrant  is  /unetm  officio.  Van  Benstelaer 
T.  Kidd,  ♦881 

DECEDENTS'  ESTATES. 

See  AsssTS. 

Widow's  Exbxttioh. 

DEDICATIOK. 

1.  Lands  dedicated  by  the  owner  to  public  use,  as  streets,  do  not  become 
public  highways,  until  accepted  as  such  by  the  public  authorities.  Os* 
wego  T.  Oswego  Canal  Co.,  *857 

DEED. 

See  Statutb  ow  Ubbs. 

DISCHABGE  OF  SUBETY. 
See  SuBBTT,  8. 

657 


Digitized  by 


Google 


610  INDEX. 

EMINENT  DOMAIN. 
I.  The  legislature  has  no  power,  by  a  ipecfal  act,  to  antfioriie  the  nle  of 
the  property  of  parties  mi  furis,  for  other  than  puUlc  pnxpoees,  wtthoot 
their  consent;  and  the  facts  whidi  would  create  a  necessity  for  ihn 
ezerdse  of  sudi  power,  will  not  be  presmnedy  when  neither  abown 
by  proof,  nor  recited  in  the  act.    Poiotrs  r.  Btrgm^  *358 

EQUITY. 

See  Bbmxdt  at  Law* 


SBBOB. 

See  iNBiOTHBirT. 

ESTATE-TAIL. 

1.  Before  the  abolition  of  the  role  in  8heUey's  ease,  a  deyise  to  A.,  "  to  bold 
during  her  life,  and  then  to  descend  to  the  heirs  of  her  body,  and  their 
heirs  and  assigns  for  ever,"  created  an  estate-tail,  which  the  act  of  1786 
enlarged  into  a  fee.    Bnmn  t.  Lyon^  *419 

EVIDENCE. 

1.  The  liability  of  oo-snreties  to  each  odier  being  fixed  by  the  law,  can- 
not  be  varied,  by  parol  evidence  of  a  oonrersation  between  Uie  principal 
debtor,  and  tiie  surety  who  last  signed,  in  which  the  former  easpressed 
the  opinion,  that  tibe  latter  would  not  be  responsible,  so  long  as  the 
other  surety  was  solvent.    Norton  v.  Coom^  *9^ 

t.  A  certificate  of  conviction^  made  by  a  court  of  special  sessions,  pur- 
suant to  the  statute,  and  duly  filed,  is  conclusive  evidence  of  the  fads 
therein  stated ;  though  it  do  not  show  tiiat  the  court  had  obtained  juria- 
diction  of  the  person  of  the  prisoner.    PeopU  v.  Powert^  *50 

8.  The  judge  has  a  right,  at  the  trial,  to  reject  evidence  in  support  of  an 
issue,  which  is  wholly  immaterial,  though  not  objected  to  by  eithei  party. 
Coming  v.  Coming^  ♦97 

4.  In  an  action  for  assault  and  battery,  evidence  of  provocatiim,  is  only 
receivable  in  mitigation  of  damages,  when  so  recent  as  to  raise  the  pre- 
sumption, that  the  act  was  committed  under  the  immediate  infloenoe  of 
the  passion  thus  excited.  ItL 

6.  Evidence  to  impeach  the  plaintiff's  diaracter  is  not  admissible,  in  an 
action  for  assault  and  battery,  to  reduce  the  amount  of  damages.        A/. 

8.  A  witness  cannot  be  impeached,  by  proof  of  specific  acts  of  immo- 
rality. IeU 

7.  What  are  necessaries,  is  a  mixed  question  of  law  and  U/d ;  and  tbero- 
fore,  the  opinion  of  a  witness  as  to  what  was  a  proper  expenditure,  ia 
not  admissible.    Merritt  v.  Seamanf  *187 

8.  Entries  in  the  books  of  a  bank,  and  in  the  pass-book  o^  a  customer,  idio 
was  the  maker  of  a  note  held  by  it,  whilst  the  bank  was  the  holder  of 
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the  note,  are  competent  eridenoe  to  prOTe  payment  thereof,  in  a  suit  by 
a  subsequent  transferree  of  the  note.    Jermadn  v.  Dsfimitrm,  *276 

9.  A  witness  may  refresh  his  memory  by  a  memorandmn  made  by  a  third 
person,  at  tbe  time  of  the  transaction,  if  he  can  afterwards  swear  to  the 
fiusts,  from  his  own  recollection.     Ht{ff'r,  Bennett^  *897 

10.  The  judge's  notes  of  the  testimony  of  a  witness,  taken  on  a  fbrmer  trirJ, 
cannot  be  read  to  discredit  the  witness,  if  tike  jndge  be  unable  to  testify  to 
their  correctness,  from  recollection.  2<L 

11.  In  an  action  for  a  libel  on  an  attorney,  evidence  on  the  part  of  the  de- 
fendant, that  the  plaintiff's  application  for  admission  to  the  supreme  court 
had  been  denied,  is  inadmissible  for  any  purpose.  Af. 

See  Burden  or  Proov. 
Witness. 


ESTOPPEL. 

1.  A  person  is  not  estopped  by  erroneous  statements  made  by  him,  without 
fraud,  if  not  made  to  the  party  asserting  the  estoppel,  and  his  conduct 
was  not  influenced  thereby.     Ckautauque  County  Bank  y.  WkUe^    *2S6 


BXCEPTIOK. 

1.  A  general  objection  to  the  admission  of  eridence,  is  sufficient,  if  it  be 
one  which  could  not  have  been  obriated,  had  the  grounds  been  sp^ 
dfically  pointed  out.    MerriU  y.  Seaman,  *167 

2.  A  general  exception  to  the  charge,  containing  distinct  propositions,  is 
unavailing,  unless  each  of  them  bo  erroneous,  and  to  tbe  party's  preju- 
dice.   Jonetr.  Osgood,  ^233 

S.  If  a  spedflc  objection  to  eyidence  be  made  on  the  trial,  no  other,  which 
could  have  been  obviated,  can  be  urged,  on  appeaL  Newton  v.  Bar^ 
ri$  *845 


EXECTTTIOir. 

1.  Where  an  order  of  arrest  has  been  granted,  under  {  179  of  the  code, 
on  the  ground  that  the  debt  had  been  fraudulently  contracted,  which 
remains  in  force,  it  is  not  necessary  tiiat  the  record  should  show  the 
defendant's  liability  to  arrest,  in  order  to  justify  an  execution  against 
the  person,  ibimded  on  the  Judgment,  under  {  888.  Corwin  v.  />«•- 
land,  «506 

EXECXTTOBS. 

1.  On  a  note  given  to  an  executor,  fbr  a  debt  due  to  his  testator,  he  may 
sue,  either  in  his  own  name,  or  as  executor ;  merely  describing  him  as 
executor,  in  the  commencement  of  the  declaration,  will  not  prevent  its 
being  regarded  as  a  personal  action ;  it  is  a  mere  deeeriptio  pereona,  and 
may  be  rejected  as  surplusage.    Merritt  v.  Seaman,  »167 
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EXECXJTOBS— (  Continued. ) 

2.  In  an  action  brought  bj  an  executor^  in  his  own  name,  npon  a  note 
given  to  him  for  a  debt  dne  to  his  testator,  the  defendant  cannot  set  off 
a  cross-demand  against  the  testator,  and  have  jodgment  for  a  balance  in 
his  favor.     Merritt  v.  Seaman,  *167 

3.  A  payment  to  the  payee  of  a  note,  which  is  not  produced,  is  made  by 
an  executor  in  his  own  wrong,  if  the  note  be  held  by  another ;  and  the 
allowance  of  such  payment,  on  a  final  settlement  of  his  accounts,  is  no 

rotection.     Bank  of  Paughkeepsie  j,  Hatbrotick,  *216 

EXEMPTION. 

1.  The  widow  of  a  man  who,  at  the  time  of  his  deatli,  kept  a  house  and 
servants,  is  entitled  to  the  exemption  given  by  the  act  of  1842,  though 
he  leaves  no  children.    Kain  t.  lUker,  *597 

EXPECTANCY. 

1.  An  assignment,  for  value,  of  a  demand  resting  merely  in  expectancy,  is 
valid  in  equity.     Field  v.  City  of  New  York,  •na 

PACTOE. 

1.  Where  goods  are  shipped  in  the  name  of  the  owner,  a  consignee  who 
makes  advances  to  another,  on  the  faith  of  the  shipment,  is  not  within 
the  protection  of  the  act  of  1830,  c.  179.     Coveil  v.  Bili,  ♦874 

S.  A  paper  signed  only  by  the  consignor  of  goods,  who  is  not  the  owner, 
and  intrusted  to  the  master  of  the  vessel,  is  not  a  bill  of  lading,  within 
the  meaning  of  the  factor's  act ;  what  is  sufficient  to  affect  the  consignee 
with  notice  of  the  ownership  of  the  goods,  so  as  to  deprive  him  of  the 
character  of  a  bond  fide  incumbrancer.  Id. 

S.  If  a  consignee,  with  power  to  sell,  dispose  of  the  goods  in  hostility  to 
the  rights  of  the  owner,  it  amounts  to  a  conversion.  Id* 

FEME  COVEBT. 

See  MutBiED  Womak.  ' 

FIBE  INSUBANCE. 

1.  A  misstatement  of  the  relative  situation  of  the  neighboring  bmldings, 
avoids  an  insurance  upon  personal  property ;  there  is  no  distinction,  in 
this  respect,  between  an  insuranoe  upon  tiie  building,  and  one  upon  die 
merchandise  contained  in  it.     Wthon  v.  Herkimer  Comtji  Afutml  Li». 

Cb.,  na 

FOBECLOSXTBE. 

1.  An  adverse  claimant  of  the  property  cannot  be  made  a  defendant  in  a 
foreclosure-suit ;  if  one  of  the  defendants  to  such  suit,  by  his  answer, 
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set  iq>  ft  claim,  adverse  to  the  title  of  the  mortgagor,  and  prtor  in  date 
to  the  mortgage,  the  plaintiff  should  dismias  the  bill  as  to  him^  miless 
prepared  to  disprove  the  latter  averment.     Coming  v.  Smithy  *8S 

FOBMEB  BECOVEBY. 

1.  A  plea  to  an  avowiy,  setting  np  a  former  verdict,  in  summary  proceed- 
ings between  landlord  and  tenant,  as  a  bar,  is  not  objectionable,  as 
equivalent  to  the  general  issue.     White  t.  Caaiawortk^  *187 

OPBAUDS. 

See  Statute  or  Fiuuixs. 
Uksub  Invlubnob. 


FUTTJBE  ADVANCES. 

1.  Where  judgment  is  confessed  to  secure  iuture  advances,  and  advances 
are  made  and  paid  to  the  extent  of  it,  it  cannot  be  set  up  as  a  continuing 
security  for  subsequent  advances,  as  against  an  intervening  incumbrancer ; 
and  these  facts  may  be  shown  by  paroL     TnuooB  v«  King,  *147 

QAMBLEB. 

See  Admikibtbatob. 

aXJABDIAN. 

1.  A  general  guardian  cannot  be  allowed  fbr  services  rendered,  or  ex- 
penses incurred  by  him,  prior  to  his  appouitment ;  nor  will  a  promise  by 
the  ward,  after  coming  of  age,  to  pay  the  same,  authorize  such  allow- 
ance.    Clowes  V.  Van  Antwerp^  *466 

HIGHWAY. 

1.  Lands  dedicated  by  the  owner  to  public  use,  as  streets,  do  not  become 
public  hi^ways,  until  accepted  as  such  by  the  public  authorities.  0«- 
wego  V.  Oswego  Canal  Co.^  *257 

HTJSBAKD  AND  WIFE. 

See  Married  Womam. 


IMMATEBIAL  ISSUE. 

1.  The  judge  has  a  ri^t,  at  the  trial,  to  reject  evidence  in  support  of  an 
issue,  which  is  wholly  immaterial,  though  not  objected  to  by  either  par^. 
Coming  v.  Coming  «97 
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itTDIOTMBNT. 

1.  An  indictment  for  a  second  offence  of  petit  Urcenjr  should  show  that  the 
conrty  before  which  the  first  con'vi<^on  was  had,  obtained  jorisdiction  of 
the  person  and  of  the  offence ;  but  this  being  matter  of  fonn,  such  objec- 
tion cannot  be  taken,  for  the  first  tune,  in  an  appellate  court.  People  r. 
Pawergf  'SO 

htdobseb. 

1  A  notice  of  non-payment,  though  the  note  be  misdcscribed,  wiU  charge 
the  indorser,  if  there  were  no  other  in  existence  to  which  it  could  be 
applied  ;  and  this  may  be  shown  by  extrinsic  evidence.  Cayuffa  Countg 
Bank  t.  Warden^  *19 

2.  In  case  of  a  joint  indorsement,  it  is  sufficient,  in  the  notice  of  non-pay- 
ment, to  describe  the  note,  as  indorsed  by  the  party  to  whom  it  is  ad- 
dressed, without  mention  of  his  co-indorser.  Id, 

8.  In  an  action  by  indorsee  against  indorser,  the  plaintiff  can  recover  under 
the  money  counts,  though  the  defendant  was  an  accommodation  indorser. 
The  nature  of  the  consideration  has  no  effect  npon  the  remedy.  LL 

INSOLVENCY. 

1.  On  a  certiortni  to  remove  proceedings  in  insolvency,  under  the  revised 
statutes  (2  R.  S.  49,  2  47),  the  court  is  not  limited  to  an  inquiry  into  the 

misdiction  of  the  officer,  and  the  reg^arity  of  the  proceedings ;  it  may 
'proceed  to  examine  and  correct  any  erroneous  decision  upon  a  question 
of  law.     Marewood  v.  HoUitter^  »302 

2.  A  general  assignment,  with  preferences,  is  a  bar  to  a  discharge  of  the 
assignor  under  the  insolvent  laws,  as  to  prior  debts.  Id, 

INSUBANCE. 

1.  A  misstatement  of  the  relative  situation  of  the  neighboring  buildings, 
avoids  an  insurance  upon  personal  property ;  there  is  no  distinction,  in 
this  respect,  between  an  insurance  npon  the  building,  and  one  npon  die 
merchandise  contained  in  it.  WUwn  v.  Herkimer  Countg  3iutmd  hue, 
Cb.,  *6S 

INTEBEST. 

See  UsuBT. 


XNTEBLOCTJTOBY  OBDEB. 
See  Apfbal,  3. 

JXTDGE'S  NOTES. 

1.  The  jndge'snotes  of  the  testimony  of  a  witness,  taken  on  a  fanner  trial, 
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JUDGE'S  NOTES— (Con/tVmerf.) 

cannot  be  read  to  discredit  the  witness,  if  the  judge  be  jnable  to  testify  to 
their  correctness,  from  recollection.    Buffr.Benntitt  *3a7 


JXJDOMEKT. 

1.  The  judgment  of  a  court  of  competent  jurisdiction,  upon  a  question 
directly  iuYolved  in  the  suit,  is  oondusiyey  in  another  action  between  the 
same  parties,  depending  on  the  same  question.  White  v.  Coatsworihy  ^137 
S.  Thus,  a  verdict,  in  summary  proceedings  against  a  tenant,  finding  that 
no  rent  is  due,  is  condusive  of  that  question,  in  a  subsequent  repleyin-, 
suit,  on  a  distress  claiming  the  same  rent.  Id. 

See  FuTUBB  Adyanobs. 
Rbcbitbs. 
SATisvAonoir  or  Judohbnt. 


JTJBISDICTIOir. 

!•  The  county  courts  are  courts  of  limited  jurisdiction ;  to  support  their 
judgment,  the  facts  necessary  to  confer  jurisdiction  must  appear  in  the 
record ;  it  must  show  that  the  defendant  was  a  resident  of  the  county  in 
which  the  suit  was  commenced.    /Vaes  t.  Fard,  ♦iTd 

LAND  TENTJBES. 

See  Tenubbs. 


LEASE. 

1.  A  lease  of  agricultural  lands  to  a  son-in-law,  with  an  agreement  to 
devise  the  lands  to  Ids  wife,  in  consideration  of  the  lessor  being  com- 
fortably supported,  during  lilb,  is  ralid,  under  the  constitution.  Stephens 
T.  ReynoldB,  «454 

LEGAOT. 

1.  The  bequest  of  the  copyright  of  a  book,  "with  the  right  of  renewal 
of  all  previous  and  future  editions,"  passes  an  edition  In  press  at  the 
tim^of  the  testator's  death ;  it  does  not  go  to  the  residuary  legatees,  with 
the  unsold  copies,  specified  as  part  of  the  residue.    Hone  v.  Kent^  *390 

LEGISLATIVE  POWER. 

1.  The  legislature  has  no  power,  by  a  special  act,  to  authorize  the  sale  of 
the  property  of  parties  mi  Jurisy  for  other  than  public  purposes,  without 
their  consent ;  and  the  facts  which  would  create  a  necessity  for  the 
exerdse  of  such  power,  will  not  be  presumed,  when  neither  shown 
by  proof,  nor  recited  in  Uie  act.    Poimts  v.  Bergm,  *dS8 
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LIBEL. 

1.  In  an  action  for  a  libel  on  an  attomejr,  eyidenoe  on  the  part  of  tiie  de- 
fendant, that  the  plaintiffs  d))plication  for  admission  to  the  snpreme  court 
had  been  denied,  is  inadmissible  for  any  pmrpose.    Huffy.  Bennett,  ^337 


LICENSE. 

1.  A  parol  license  to  cnt  and  carry  away  standing  timber,  when  iiilly  exe- 
cuted, before  revocation,  passes  the  title  to  the  Inmbor,  though  the  contract 
between  the  parties  provide,  that  no  timber  shall  be  cut,  **  without  the 
consent  or  approbation  of  the  vendor,  in' writing;  sucb  parol  license  is  a 
good  defence  to  an  action  of  trover  for  the  lumber.  Pierrepont  v.  Bar- 
nard, *279 

8.  A  parol  license  to  cut  and  carry  away  standing  timber,  is  not  within  the 
statute  of  frauds,  and  when  AiDy  executed,  is  irrevocable.  Id, 


LIMITATION. 

1 .  Where  a  resident  debtor  by  simple  contract  leaves  the  state,  after  the 
debt  becomes  due,  and  dies  abroad,  the  statute  bars  an  action  against  his 
administrator,  after  the  lapse  of  six  years  irom  the  time  the  debt  became 
due,  excluding  the  time  between  his  departure  from  the  state  and  the 
period  of  eighteen  months  after  his  decease.     Christophers  v.  Garr,  *Bl 

fi.  Where  a  lender  upon  usury  receives  securities  from  the  borrower,  the 
latter  has  an  immediate  right  of  action,  in  trover,  and  the  statute  runs 
in  favor  of  the  lender,  from  diat  time.     Schroeppel  v.  Coming,        *107 

8.  So,  also,  the  statute  runs  against  an  action  to  recover  the  excess  real- 
ized on  such  securities,  from  the  time  they  were  received.  Id, 
'  4.  Where  a  debtor  resides  without  the  state,  when  the  cause  of  action 
accrues,  and  continues  to  reside  there  until  his  decease,  the  statute  of 
limitations  only  begins  to  run  from  the  time  of  granting  administration 
here.     Davis  v.  Garr,                                                                         *124 

5.  In  equity,  the  statute  of  limitations  does  not  bar  relief,  on  the  ground 
of  fraud,  unless  the  facts  constituting  it  wore  discovered,  more  than  six 
years  before  the  filing  of  the  bilL     Sears  v,  Ska/er,  *268 

b.  The  statute  of  limitations  must  be  pleaded,  or  insisted  on,  by  way  of 
defence,  in  the  answer.  Id. 

See  Advebse  Posbbsbioh. 


MALICIOUS  PROSECUTION. 

1.  In  malicious  prosecution,  the  question  of  probable  cause,  however  nu- 
merous and  complicated  the  facts  may  be,  upon  which  it  depends,  is 
one  of  law  for  die  court,  and  not  of  fact  for  the  jury.  It  is  the  duty 
of  the  court  to  instruct  the  jury,  what  facts,  if  establidied,  will  constitute 
probable  cause,  and  only  to  submit  the  question  of  the  existence  of  such 
facts.     Bulkeleg  v.  Keteltas,  *SS4 
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MABBIED  WOMAN. 

1.  A  married  woman  cannot  incur  an  obligation,  binding  her,  personally, 
even  for  the  expense  of  protecting  property  held  by  a  trustee  for  her 
separate  use ;  nor  can  she,  by  her  contract,  create  a  charge  upon  the 
trust-estate.    Noyes  t.  Dlaktmcm^  *567 

MASTEB  AND  SEBVANT. 

1.  A  principal  is  responsible  for  .the  negligent  act  of  his  agent,  in  the 
course  of  his  business,  whereby  a  third  person  is  injured.  -'  Thonuu  y. 
Winchester,  *897 

8.  To  render  a  person  responsible  for  the  negligence  of  another,  the  rela- 
tion of  master  and  servant,  must,  in  fact,  exist  between  them^  Stevens 
Armstrong  *435 

MEASTJBE  OF  DAMAGES. 

1.  In  an  action  to  recover  damages  for  preventing  the  plaintiff  from  per- 
forming his  contract  with  the  defendant,  the  profits  which  the  former 
would  have  made  on  his  sub-contracts,  do  not  constitute  the  proper 
measure  of  damages ;  such  evidence  is  not  competent  upon  that  ques- 
tion.    Story  V.  New  York  and  Harlem  Railroad  Co,,  *S5 

9.  The  owner  of  goods,  which  have  been  improperly  sold  by  the  consignee^ 
in  an  action  of  trover,  is  entitled  to  recover  the  value  of  the  goods,  at 
the  time  and  place  of  conversion,  with  interest  thereon,  deducting  the 
amount  advanced  for  freight,     Covell  v.  HUlf  *S74 

MEBGEB. 

See  AwABD. 

MITIGATION  OF  DAMAGES. 

1.  In  an  action  for  assault  and  battery,  evidence  of  provocation,  is  only 
receivable  in  mitigation  of  damages,  when  so  recent  as  to  raise  the  pre- 
sumption, that  the  act  was  committed  under  the  immediate  influence  of 
the  passion  thus  excited.     Coming  v.  Coming,  *97 

2.  Evidence  to  impeach  the  plaintiff's  character  is  not  admissible,  in  an 
action  for  assault  and  battery,  to  reduce  the  amount  of  damages.        Id, 

MOBTGAGE. 

1.  A  mortgage,  after  being  once  paid,  cannot  be  kept  alive,  by  a  parol 
agreement,  as  a  security  for  a  new  liability  incurred  for  the  mortgagor,  as 
against  the  latter' s  subsequent  judgment-creditors.    Mead  v.  York,  *449 

See  FOBBOLOSURB. 

MUNICIPAL  COBPOBATION. 

1 .  A  municipal  corporation,  in  an  ordinance  for  the  grading  and  paving 
of  its  streets,  must  conform  strictly  to  the  power  conferred,  or  its  pro- 
ceedings will  be  void.     Thompson  v.  Schermerhom,  *92 
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MUNICIPAL  COBPOBATION— (Omriiiiierf.) 

S.  If  the  statute  conferring  the  power  provide  that  the  work  shall  be  done 
in  such  manner  as  the  common  council  may  prescribe,  an  ordinance 
directing  a  street  to  be  graded  and  paved,  in  such  manner  as  the  city 
superintendent,  under  the  directions  of  the  committee  on  roads  of  the 
common  council,  shall  prescribe,  is  void ;  it  does  not  follow  the  power 
conferred.     Thompson  v.  Schermarhom^  ♦92 

KECESSABIES. 

See  Eyidbnob,  7. 

NEGLIGENCE. 

1.  A  principal  is  responsible  for  the  negligent  act  of  his  agent,  in  the 
course  of  his  busifiess,  whereby  a  third  person  is  injured.  Thomas  r, 
Winchester,       ,  *897 

2.  A  dealer  in  drugs  and  medicines,  who  carelessly  labels  a  deadly  poison 
as  a  harmless  medicine,  and  sends  it,  so  labelled,  into  the  market,  is 
liable  to  any  person,  who,  without  fault  on  his  part,  is  injured  thereby  ; 
though  it  may  have  passed  through  other  hands,  by  intermediate  sales, 
before  it  reached  the  person  injured.  Id, 

3.  To  render  a  person  responsible  for  the  negligence  of  another,  the  rela- 
tion of  master  and  servant,  must,  in  fact,  exist  between  them.  Stevens 
v.  Armstrong,  *435 

NEW  YOBK  CITY. 

1.  Notice  to  the  comptroller  of  New  York,  of  the  assignment  of  a  chiim 
against  the  city,  is  notice  to  the  corporation.  Field  v.  City  of  New 
York,  *179 

NOTICE. 

1.  If  a  debtor,  eSter  notice  of  an  assignment  of  the  claim,  pay  to  the 
original  creditor,  he  does  so  in  his  own  wrong,  and  cannot  set  it  up  as 
a  defence  against  the  assignee.    Field  v.  City  of  New  York,  *179 

2.  Notice  to  the  comptroller  of*  New  York,  of  the  assignment  of  a  claim 
against  the  city,  is  notice  to  the  corporation.  Id, 

NOTICE  OP  NON-PAYMENT. 

1  A  notice  of  non-payment,  though  the  note  be  misdescribed,  will  charge 
the  indorser,  if  there  were  no  other  in  existence  to  which  it  could  be 
applied  ;  and  this  may  be  shown  by  extrinsic  evidence.  Cayuga  County 
Bank  v.  Warden,  *19 

2.  In  case  of  a  joint  indorsement,  it  is  8u£8cient,  in  the  notice  of  non-pay- 
ment, to  describe  the  note,  as  indorsed  by  the  party  to  whom  it  b  ad- 
dressed, without  mention  of  his  co-indorser.  Id. 

3.  The  sufficiency  of  a  notice  of  non-payment,  where  there  is  no  dispute 
about  the  facts,  is  a  question  of  law  for  the  court.  itU 
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OFFICER. 

1.  The  o£Bcer  who  iBsoes  Yoid  process  is  not  liable  in  damages  to  the  party 
injured,  for  its  execution  after  the  retnm-day,  though  he  receire  the 
money  collected  under  it,  if  without  notice  of  the  time  of  its  execution  ; 
after  the  return-day,  the  warrant  is  functus  officio.  Van  Renssdaet 
T.  Kidd,  *38l 

See  COMMISBIOKEB. 
COUNTT  ClEBK. 

opnnoN. 

See  Eyibengb,  7. 

OBDINANCE. 

See  Municipal  Cobporatioh. 

PABOL  EVIDENCE. 

1.  The  liability  of  co-sureties  to  each  other  being  fixed  by  the  law,  can- 
not be  Taried,  by  parol  evidence  of  a  conversation  between  the  prindpal 
debtor,  and  the  surety  who  last  signed,  in  which  the  former  expressed 
the  opinion,  that  the  latter  would  not  be  responsible,  so  long  as  the 
other  surety  was  solvent.     Norton  v.  CoonSf  *33 

S.  A  receipt  for  goods,  when  not  in  the  nature  of  a  contract,  may  be  ex- 
plained by  parol  evidence.  Wadsworth  v.  Allcottf  *64 
See  FuTUBB  Adyancbs. 

PABTIES. 

1.  An  adverse  claimant  of  the  property  cannot  be  made  a  defendant  in  a 
foreclosure-suit ;  if  one  of  the  defendants  to  such  suit,  by  his  answer, 
set  up  a  claim,  adverse  to  the  title  of  the  mortgagor,  and  prior  in  date 
to  the  mortgage,  the  plaintiff  should  dismiss  the  bill  as  to  him,  unless 
prepared  to  disprove  the  latter  averment.     Coming  v.  Smithy  *B2 

S.  The  judgment-debtor  is  a  necessary  party  to  a  bill  by  the  receiver  of 
his  estate,  to  reach  his  equitable  interest  in  a  ftmd  held  in  trust  for 
him.     Vanderpod  v.  Van  Valkenbwrgkf  *190 

See  Pbomissobt  Note,  5. 

PAYMENT. 

See  Application  op  Patmehts. 

ASSIOKSTBNT,  2. 
EZBCUTOBS,  8. 

PLEADING. 

1.  In  an  action  by  indorsee  against  indorser,  the  plaintiff  can  recover  under 
the  mon^  counts,  thoufi^  the  defendant  was  an  accommodation  indorser. 
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PLEADING— (  Continued.) 

The  nature  of  the  consideration  has  no  eflfbct  upon  tlie  remedj.    Cayuga 
County  BanK  t.  Wardm,  »19 

See  Executors,  1.  ^ 

FORMBB  RbCOTBXT. 

Limitation,  6. 

PBOMI880BT  NOTB,  ft-C 

POWBB. 

See  Mumoipjji  Cosforatxov. 


PRACTICE. 

See  Ahbndmxkt. 
Appeal. 
Arrbst. 
Etidencb,  8. 
Exobftiok. 
Execution. 

Bekittitub  ot  Damaobs. 
Witness. 


PRESUMPTION. 

1.  The  legal  presumption  tiiat  the  holder  of  a  negotiaUe  promiflsory  note 
is  the  owner  of  it,  for  a  ralnable  consideration,  is  not  rebntted,  bj 
proof  that  it  came  into  his  possession,  after  matoritj.  JamM  t.  Ckal- 
mera,  ♦209 

PRINCIPAL  AND  AQENT. 

1.  An  agent,  to  whom  a  note  is  remitted  by  a  broker  for  collection,  cannot 
hold  the  proceeds,  as  against  the  broker's  principal,  for  a  debt  of  the 
broker,  when  he  has  notice  of  the  course  of  business  of  the  latter,  and 
has  madeno  adrances  to  him,  after  the  receipt  of  the  note.     Wetmer  t. 

'       Zm,  *144 

2.  A  principal  is  responsible  for  the  negligent  act  of  his  agent,  in  the 
course  of  his  business,  wherebj  a  third  person  is  ii^nred.  Thomas  t. 
Winehetter,  *897 

PROBABLE  CAUSE. 

See  Mauoious  Pbosboutiov. 


PROMISE. 

See  Consideration. 
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PBOMISSOBY  NOTE. 

1.  A  notice  of  non-payment,  tfaongfa  the  note  be  misdescribed,  will  charge 
the  indoner,  if  there  were  no  otiier  in  existence  to  which  it  could  be 
appUed ;  and  this  may  be  shown  by  extrinsic  evidence.  Cayuga  County 
Bank  y.  Warden^  «19 

2.  In  case  of  a  joint  indorsement,  it  is  sufficient,  in  the  notice  of  non-pay- 
ment,  to  describe  the  note,  as  indorsed  by  the  party  to  whom  it  is  ad« 
dressed,  without  mention  of  his  oo-indorser.  Id, 

8.  The  sufficiency  of  a  notice  of  non-payment,  where  there  is  no  dispute 
about  the  facts,  is  a  question  of  law  for  the  court.  Id, 

4.  In  an  action  by  indorsee  against  indorserfjthe  plaintiff  can  recoYer  under 
the  money  counts,  though  the  defendant  was  an  accommodation  indorser. 
The  nature  of  the  consideration  has  no  effort  upon  the  remedy.  Id, 

5.  An  instrument,  whereby  the  maker  promises  to  pay  a  sum  of  money  to 
three  persons,  as  trustees  of  an  unincorporaM-  association,  or  dieir  suc- 
cessors in  office,  is  a  promissory  note,  on  which  the  payees  may  maintain 
an  action,  though  others  have  succeeded  them,  as  trustees.  Davis  t. 
Oarr^  *124 

6.  In  a  declaration  on  such  note,  an  averment  of  a  promise  to  pay  to  the 
pluntiffs  "  as  such  trustees,"  is  good  ;  the  latter  phrase  may  be  rejected, 
as  surplusage.  Id, 

7.  The  legal  inresumption  that  the  holder  of  a  negotiable  promissory  note 
is  the  owner  of  it,  for  a  valuable  consideration,  is  not  rebutted,  by 
proof  that  it  came  into  his  possession,  after  maturity.  Jamm  v.  ChaU 
mers,  *209 

8.  The  giving  of  a  promissory  note  is  pritnd  facie  evidence  of  a  settle- 
ment of  accoimts  between  the  parties.     Lake  v.  Tyeen^  *461 

PBOVOCATION. 

Bee  Mitigation  of  Damaobs. 

QTTABTEB-SALES. 

1.  All  restraints  upon  alienation,  contained  in  leases  in  fee,  reserving  rent, 
are  void,  as  repugnant  to  the  estate  granted ;  the  right  of  re-entry  for 
non-payment  of  rent,  or  non-performance  of  other  dbnditions,  is  not  a 
reversion  or  possibility  of  reversion  in  the  grantor,  but  a  ipere  right  of 
action ;  consequently,  a  reservation  of  quarter-sales,  and  of  re-entry  for 
their  non-payment,  is  illegal  and  void.    De  Peyeter  v.  Mickaelf      *467 

QUESTION  OP  LAW. 

1.  The  sufficiency  of  a  notice  of  non-payment,  where  there  is  no  dispute 
about  the  facts,  is  a  question  of  law  for  the  court.  Cayuga  County  Bank 
V.  Warden^  «19 

BECEIPT. 

1.  A  receipt  for  goods,  when  not  in  the  nature  of  a  contract,  may  be  ex- 
plained by  parol  evidence.     Wadsworth  v.  AUcott,  '*64 
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BECEIPT— (  Continued.) 
S.  A  general  receipt  for  a  qoantitj  of  wheat,  sabject  to  order,  when  called 
for,  withoat  charge  for  storage,  imports  a  naked  bailment,  and  the  pro- 
perty does  not  pass.     Wadsworth  y.  AUeoU,  *19 

fiECEIVEB. 

1.  The  judgment-debtor  is  a  necessary  party  to  a  bill  by  the  receiver  of 
his  estate,  to  reach  his  equitable  interest  in  a  fund  held  in  trust  for 
him.     Vanderpod  v.  Van  Valkmburgh,  *I»0 

S.  On  a  creditor's  bill  to  set  aside  a  fraudulent  conveyance,  the  court  has 
power  to  direct  a  conveyance  to  the  receiver,  and  a  sale  of  the  land  bj 
the  latter.     Chautauque  County  Bank  v.  WhUe^  *S86 

8.  After  a  conveyance  to  the  receiver,  a  judgment  obtained  against  the 
debtor  does  not  bind  the  land.  Id. 

4.  An  assignment  to  a  receiver,  of  all  the  debtor's  real  and  personal  estate, 
conveys  his  lands  in  this  state,  without  any  specific  description  of 
them.  Id. 

BEFBESHINQ  THE  MEMOBY. 

1.  A  witness  may  refresh  his  memory  by  a  memorandum  made  by  a  third 
person,  at  the  time  of  the  transaction,  if  he  can  afterwards  swear  to  the 
fiu^,  fh>m  his  own  recollection.    Hvffy.  Bennett^  «387 

BEMEDY  AT  LAW. 

1.  The  objection  that  the  plaintiff  had  an  adequate  remedy  at  law,  cannot 
be  taken  at  the  hearing,  where  the  defendant  has  omitted  to  set  it  np 
in  his  answer.     TruacoU  v.  King,  *147 

BEMITTITUB  OF  DAMAGES. 

1.  Where  the  verdict  exceeds  the  damages  laid,  the  court,  at  general  term, 
on  appeal,  may  allow  the  plaintiff  to  remit  the  excess.  Coming  t. 
Corning^  *97 

EENT. 
1.  Where  rent  is  payable  in  kind,  and  the  lessor  dies,  before  the  crop« 
have  matured,  the  executor,  and  not  the  heir,  is  entitled  to  tiie  rent. 
Wadtworth  v.  AUcott,  •e^ 

BESTBAINTS  ON  ALIENATION. 

1.  All  restraints  upon  alienation,  contained  in  leases  in  fee,  reserving  rent, 
are  void,  as  repugnant  to  the  estate  granted ;  the  right  of  re-entry  for 
non-payment  of  rent,  or  non-performance  of  other  conditions,  is  not  a 
reversion  or  possibility  of  reversion  in  the  grantor,  but  a  mere  rigjit  of 
action ;  consequently,  a  reservation  of  quarter-sales,  and  of  re-entry  for 
their  non-payment,  is  illegal  and  void.    De  Pegtter  v.  Mickael,      *46" 
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BETTJBN-DAY. 

See  Von)  Fboobss. 

BIFABIAN  OWNER. 

1.  The  owner  of  lands  on  a  nayigable  rirer  has  no  property  in  the  shore 
between  high  and  low-water  mark ;  and,  therefore,  he  is  not  entitled  to 
compensation,  on  its  being  taken  for  the  constmction  of  a  railroad. 
Gould  y.  Hudson  River  Railroad  Cb.,  *523 

SALE. 

1.  Under  the  revised  statutes,  the  note  or  memorandum  in  writing,  of  a 
sale  of  goods,  mnst  be  signed,  at  the  end  thereof,  by  the  party  to  be 
charged,  in  order  to  render  the  contract  obligatory  on  him.  James  v. 
Patten,  *9 

S.  A  conditional  sale  and  delirery  on  credit,  Uie  goods  being  shipped  to  a 
consignee,  in  the  name  of  the  vendor,  the  proceeds  to  be  paid,  in  the 
first  place,  to  the  latter,  to  the  extent  of  the  unpaid  purchase-money, 
and  the  overplus  to  the  vendee,  does  not  pass  the  title,  nor  enable  the 
purchaser  to  create  a  valid  lien  thereon  for  advances.  Covell  v. 
HiU,  »874 

8ALT-WOBKS. 

1.  Where  lands  are  set  apart  to  a  person  for  the  ereetion  of  salt-works, 
Ae  interest  of  the  grantee  is  subject  to  the  condition  precedent,  that  such 
w&rks  shall  be  erected  within  four  years ;  and  so  far  as  they  are  not 
covered  with  erections,  his  interest  ceases,  at  the  expiration  of  that  time. 
Parmelee  v.  Oswego  and  Syracuse  Railroad  Co,  *74 

SATISFACTION  OP  JUDGMENT. 

1.  The  discharge  of  a  judgment,  upon  an  unperformed  condition,  the  pos- 
session of  which  is  obtained  by  the  debtor,  but  not  filed  with  the  clerk, 
will  not  let  in  a  subsequent  mortgage,  which  was  not  contracted  on  the 
faith  of  it.     Crosby  v.  Wood^  *369 

SECOND  OFFENCE. 

See  IlTDICTKBNT. 

SET-OFF. 

1.  In  an  action  brought  by  an  executor,  in  his  own  name,  upon  a  note 
given  to  him  for  a  debt  due  to  his  testator,  the  defendant  cannot  set  off 
a  cross-demand  against  the  testator,  and  have  judgment  for  a  balance  in 
his  favor.     MerriU  v.  SeamaUy  "**  ♦le? 

2.  In  a  suit  by  an  assignee  in  bankruptcy,  the  defendant  cannot  set  off  a 
claim  against  the  bankrupt,  purchased  after  the  commencement  of  the 
proceedings  in  bankruptcy      Smith  v.  Brinkerhoff^  *305 

3.  Under  the  bankrupt  act  of  1841,  the  filing  of  a  petition  in  bankruptcy, 
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by  one  of  several  copartners,  in  behalf  of  himself,  and  of  liie  firm,  will 
prevent  the  purchase  of  a  firm  obligation  by  a  firm  debtor,  to  be  used  aa 
a  set-off,  against  tho  assignee.    Smith  v.  Brinkerhoff^  *305 

SHELLEY'S  CAS£,  BULE  IN. 

See  Estjlts-Tail. 

SPECIAL'  SESSIONS. 

1.  A  certificate  of  conviction,  made  by  a  court  of  special  sessions,  par- 
suant  to  the  statute,  and  duly  filed,  is  conclusive  evidence  of  ^  fieK^ 
therein  stated ;  though  it  do  not  show  that  the  court  had  obtained  juris- 
diction of  tlie  person  of  the  prisoner.     People  v.  Powert^  *50 

SPECIFIC  ABTICLES. 

1.  Where  a  note  is  given,  payable  in  specific  articles,  by  a  day  named,  to 
bo  selected  by  the  payee,  his  omission  to  select,  within  the  time,  does  not 
discharge  the  maker  from  liability  on  the  contract;  the  former  may 
-select  and  demand  payment,  according  to  the  tenor  of  the  note,  at  a 
future  day.     Oilhert  v.  Danforth,  *58»^ 

STATUTE. 

I.  A  statute  will  not  be  construed  to  have  a  retroactive  effect,  unless 
such  be  dearly  the  intent  of  the  legislature.     People  v.  Carnal^   '  *46S 

STATUTE  OP  PBAUDS. 

1.  Under  the  revised  statutes,  the  note  or  memorandum  in  writing,  of  a  sale 
of  goods,  must  be  signed,  at  the  end  thereof,  by  the  party  to  be  charged, 
in  order  to  render  the  contract  obligatory  on  him.    James  t.  Patten^  *9 

2.  A  parol  license  to  cut  and  carry  away  standing  timber,  is  not  within  the 
statute  of  frauds,  and  when  fully  executed,  is  irrevocable.  PierrepoM 
V.  Barnard,  ♦STS 

STATUTE  OP  LIMITATIONS. 

See  Limitation 

STATUTE  OP  USES. 

1.  Under  the  statute  of  uses,  a  pecuniary  consideration  is  necessary,  to 
support  a  deed  of  bargain  and  sale.     Corwin  v.  Cbrtm'n,  •342 

2.  Affinity  by  marriage  is  not  a  consideration  which  will  support  a  cove- 
nant to  stand  seised  to  uses.  •  Id, 

S.  The  words,  "remise,  release  and  quit-claim,*'  accompanied  with  a 
pecuniary  consideration,  are  effectual  as  words  of  bargain  and  sale, 
under  the  statute  of  uses.     Lynch  v.  Livingstcn,  *422 
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SUBETY. 

1.  One  of  Bereral  oo-tnieties,  who  pays  the  debt,  may  call  upon  the  ofhen 
for  contribiition,  though  the  sureties  became  such  at  different  times,  and 
the  one  who  paid  the  debt  did  not  know,  when  he  became  surety,  that 
the  defendant  was  to  execute  the  instrument  as  a  co-suretj.  Norton  t. 
Coons,  *$li 

S.  The  liability  of  co-sureties  to  each  other  being  fixed  by  the  law,  can- 
not be  Taried,  by  parol  evidence  of  a  conversation  between  the  principal 
debtor,  and  the  surety  who  last  signed,  in  which  the  former  expressed 
the  opinion,  that  the  latter  would  not  be  responsible,  so  long  as  the 
other  surety  was  solvent.  Id, 

S.  A  good  award  is  a  bar  to  a  suit  on  the  original  cause  of  action ;  if  it 
extend  the  time  of  payment  beyond  that  fixed  by  the  contract,  a  surety 
for  the  principal  debtor  is  discharged.     Coleman  v.  Wade,  *44 

BUBFLTTSAaE. 

See  Pbomissort  Notb,  6. 

BUBBOQATS. 

1.  The  decree  of  a  surrogate,  admitting  a  will  to  probate,  is  conclusive, 
as  to  the  personalty,  in  a  collateral  proceeding,  though  it  have  but  a 
single  subscribing  witness.    Vanderpod  v.  Van  Valken^rphj  *190 

2.  A  surrogate's  decree,  upon  the  final  settlement  of  an  administrator's 
account,  is  not  conclusive  upon  a  creditor,  whose  claim  was  not  pre- 
sented.    Bank  of  Poughkeepste  Y,  Ecisbroucky  *216 

8.  After  a  cause  has  been  submitted  to  the  surrogate  for  decision,  and  the 
parties  have  separated,  it  is  too  late,  for  one  of  them  to  withdraw  his 
claim.     Clowei  v.  Van  Antwerpf  *466 

TEKTJBES. 

1,  The  acts  of  1779  and  1789  abolished  all  feudal  tenures  between  private 
citizens ;  the  seignory  of  all  lands  is  now  in  tiie  People  of  the  State. 
De  Peyster  r.  Michael,  *467 

TBIAL. 

See  Etidekob,  8. 

EZOBFTION. 

TBOVEB. 

1.  Where  a  borrower  assigns  to  the  lender,  certain  bonds  and  mortgages, 
in  consideration  of  a  loan  of  money,  at  a  usurious  rate  of  interest,  the 
titie  does  not  pass,  and  an  action  of  trover  will  lie  to  recover  the  same. 
Schroeppel  T,  Coming,  ♦107 

S.  If  a  consignee,  with  power  to  sell,  dispose  of  the  goods  in  hostility  to 
the  rights  of  the  owner,  it  amounts  to  a  conversion.  Covel  v.  Hillf  *874 

8.  In  such  case,  the  owner,  in  an  action  of  trover,  is  entitied  to  recover 
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the  valae  of  the  goodSi  at  the  time  and  place  of  oonTernon,  with  inter- 
est thereon,  deducting  the  amount  adranoed  ibr  freight.  Covd  t. 
HiU,  ♦374 

TBTTSTEE. 
1.  A  trustee  may  retain  counsel  to  defend  suits  aflRsctingtiie  Talidityof  the 
trust ;  and  the  costs  and  expenses  will  be  a  chaige  on  the  trust  funds  in 
his  hands,  and  will  bind  the  same  in  the  hands  of  a  new  trustee,  ap- 
pointed after  his  removal.     Noye»  t.  Blakeman,  *567 

TBUST  ESTATE. 

1.  Under  the  revised  statutes,  where  lands  are  conveyed  to  a  trustee,  to 
receive  the  rents  and  profits  and  pay  them  over  to  a  feme  covert^  for  her 
separate  use,  during  life,  the  trustee  has  the  whole  legal  and  equitable 
estate,  subject  only  to  the  execution  of  the  trust.  Noye$  t.  Btake^ 
man,  ♦SBT 

UNDUE  INFLUENCE. 

1.  Equity  will  annul  a  voluntary  conveyance,  obtained  by  persons  stand- 
ing in  such  relation  to  the  grantor,  as  to  give  them-  a  controlling  or  very 
strong  influence  over  his  conduct,  upon  slight  evidence  of  its  improper 
exercise.    JSear$  v.  Shqfer,  *268 

USURY. 

I.  Where  a  borrower  assigns  to  the  lender,  certain  bonds  and  mortgages, 
in  consideration  of  a  loan  of  money,  at  a  usurious  rate  of  interest,  the 
title  does  not  pass,  and  an  action  of  trover  will  lie  to  recover  the  same. 
Sckroeppd  v.  Coming^  *!07 

S.  Where  a  lender  upon  usuiy  receives  securities  from  the  borrower,  the 
latter  has  an  immediate  right  of  action,  in  trover,  and  the  statute  of 
limitations  runs  in  favor  of  the  lender,  from  that  time.  /</. 

3.  So,  also,  the  statute  runs  against  an  action  to  recover  the  excess  real- 
ized on  such  securities,  from  the  time  they  were  received.  Id, 

4.  A  note  made  in  another  state,  designating  no  place  of  payment,  **  with 
interest  at  Hm  rate  of  eight  per  cent.,"  is  not  usurious,  imless  it  bo 
shown,  that  the  laws  of  the  state  where  it  was  made,  prohibit  such  rate 
of  interest.     Lkivia  v.  Oarr,  ♦124 

5.  A  purchaser  of  an  equity  of  redemption,  at  a  foreclosure-sale  under  a 
'unior  mortgage,  subject  to  the  lien  of  the  prior  mortgage,  cannot  set  up 
the  defence  of  usury  against  such  prior  mortgage.  SamU  v.  Ckurckf  *347 

VEBDICT. 

See  Bbmittitur  ot  Damaobs. 

VOID  PBOCESS. 

1.  The  officer  who  issues  void  process  is  notliaUe  in  damages  to  the  party 
injured,  for  its  execution  after  the  return-day,  though  he  receive  tfao 
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monej  collected  under  it,  if  without  notice  of  the  time  of  its  execution  ; 
after  the  retom-day,  the  warrant  is  functus,  officio.  Van  Bensselaer 
V.  Kidd,  *831 

VOLUKTABY  COirVBYANCB, 

See  Cancblultiov. 

WAIVBB. 

1.  The  parties  to  a  contract  may,  by  their  acts,  waiye  the  performance  of 
a  condition  precedent :  acts  held  to  amonnt  to  snch  waiver,  whore,  on  the 
assignment  of  an  interest  in  letters-patent,  it  was  agreed,  that  if,  after  a 
trial  for  a  specified  time^  the  patented  article  proved  useless,  the  as- 
signee might  rescind.     Young  v.  HunUr^  *203 

WIDOWS  EXEMPTION, 

1.  l^e  widow  of  a  man  who,  at  the  time  of  his  death,  kept  a  house  and 
servants,  is  entitled  to  the  exemption  given  by  the  act  of  1842,  though 
he  leaves  no  children.    Kaim  ▼.  FUher,  *597 

WILL. 

1.  A  testator  must  declare  ^  instrument  to  be  his  will,  in  the  presence 
of  two  witnesses ;  it  is  not  enough,  that  one  of  the  subscribing  witnesses 
attested  the  paper,  at  his  request,  without  such  declaration.  Seymour  r. 
Van  Wyck,  «120 

t.  The  decree  of  a  surrogate,  admitting  a  will  to  probate,  is  conclusive,  as 
to  the  personalty,  in  a  collateral  proceeding,  thou^  it  have  but  a  single 
subscribing  witness.     Vanderpoely,  Van  Valkenburghf  *190 

See  Leoaot. 

WITNESS. 

1.  A  witness  cannot  be  impeached,  by  proof  of  specific  acts  of  immo- 
rality.    Coming  v.  Coming,  *97 

S.  A  witness  may  refresh  his  memory  by  a  memorandum  made  by  a  third 
person,  at  the  time  of  the  transaction,  if  ho  can  afterwards  swear  to  the 
facts,  from  his  own  recollection.    Huff  v.  Bennett^  *3»7 

8.  The  judge's  notes  of  the  testimony  of  a  witness,  taken  on  a  former  trial, 
cannot  be  read  to  discredit  the  witness,  if  the  judge  be  unable  to  testify  to 
their  correctness,  f^m  recollection.  Id, 

4.  To  discredit  a  witness,  it  is  competent  to  show  that  he  entertains  hostile 
feelings  towards  the  party  against  whom  he  is  called ;  and  if,  on  cross- 
examination,  he  deny  the  facts  tending  to  show  such  hostile  feelings,  they 
may  be  proved  by  other  witnesses.    Newton  r.  Harris,  *345 
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